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QUESTIONS PRESENTED

In BMW v. Gore, 517 U.S. 559 (1996), and State Farm
Mutual Insurance Co. v. Campbell, 538 U.S. 408 (2003),
this Court held that courts must examine the “disparity”
between the punitive damages award and the “actual or
potential harm” from the misconduct—calculating “the
ratio between punitive and compensatory damages”—to
ensure the punitive award is consistent with due process.
State Farm, 538 U.S. at 418, 425. “When compensatory
damages are substantial,” the Court stated, “a lesser ra-
tio, perhaps only equal to compensatory damages, can
reach the outermost limit” of due process. Id. at 418.
Here, the courts below upheld a punitive damages award
of $53,625,000 based on Shell’s failure to pay $750,708 in
contractual net-profits in connection with an oil-and-gas
lease. The jury also awarded about $12.5 million in pre-
judgment interest, calculated almost entirely at a special
12% rate under a statute that initially denominated such
interest a “penalty”; interest at the State’s ordinary 6%
prejudgment rate would at most have been about $1.5
million. The courts calculated the ratio of punitive to
compensatory damages as 4.06-to-1 only by deeming all
prejudgment interest at the special 12% rate to be part of
the “compensatory” award. The questions presented are:

1. Whether, in calculating the ratio of punitive dam-
ages to harm to the plaintiff, heightened penalties such as
12% interest imposed to compel compliance may be
treated as “compensatory.”

2. Whether, in determining the maximum punitive
damages award in a case involving a substantial compen-
satory award and only economic harm, courts should be
guided by the 1-to-1 ratio mentioned in State Farm or
instead presume that anything within the range of 4-to-1
is permissible.
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PARTIES TO THE PROCEEDINGS BELOW
Petitioners Shell Oil Company and SWEPI LP (as
successor-in-interest to Shell Western E & P, Inc.) were
Defendants/Appellants in the Court of Civil Appeals of
the State of Oklahoma and the Supreme Court of Okla-
homa.

Nancy Fuller Hebble, Susan Fuller Maley, as Indi-
viduals; Nancy Fuller Hebble and Susan Fuller Maley, as
Co-Trustees of the Thomas R. Fuller Testamentary
Trust; Wachovia Bank, N.A., as Executor of the Estate
and Trustee of the Elizabeth Fuller Gardner Trust; and
Marshall T. Steves, as Trustee of the Dings Trust
Agency, were Plaintiffs/Appellees in the Court of Civil
Appeals of the State of Oklahoma and the Supreme
Court of Oklahoma.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, petitioners state
that Shell Oil Company is a Delaware corporation and a
wholly owned subsidiary of Shell Petroleum, Inc. Shell
Petroleum, Inc. is a Delaware corporation, the shares of
which are owned directly or indirectly by Shell Petro-
leum N.V. Shell Petroleum N.V. was founded under the
laws of the Netherlands. The shares of Shell Petroleum
N.V. are 100% owned by Royal Dutch Shell ple, a publicly
traded company.

Petitioners also state that SWEPI LP (successor-in-
interest to Shell Western E & P, Inc.) is a Delaware lim-
ited partnership and is ultimately wholly owned by Shell
0Oil Company. SWEPI LP’s predecessor, Shell Western
E & P, Inc. (Shell Western Energy and Production, Inc.)
was organized as a Delaware corporation. On December
29, 1999, it was converted into a Delaware limited part-
nership, and is now known as SWEPI LP.
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INTHE

Supreme Court of the United States

SHELL OI1L COMPANY; SWEPI LP (AS SUCCESSOR-IN-
INTEREST TO SHELL WESTERN E & P, INC.),
Petitioners,
V.

NANCY FULLER HEBBLE, ET AL.,
Respondents.

On Petition for a Writ of Certiorari
to the Court of Civil Appeals
of the State of Oklahoma

PETITION FOR A WRIT OF CERTIORARI

Petitioners Shell Oil Company and SWEPI LP (suc-
cessor-in-interest to Shell Western E & P, Inc.) (collec-
tively “Shell”) respectfully petition for a writ of certiorari
to review the judgment of the Oklahoma Court of Civil
Appeals in this case.

OPINIONS BELOW
The opinion of the Court of Civil Appeals (App., infra,
la-16a) is reported at _ P.3d __, 2009 WL 6764045 (OKkla.
Civ. App. Dec. 18, 2009). The orders and judgment of the
District Court for Stephens County, Oklahoma (App., %-
fra, 17a-30a) are unreported.
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STATEMENT OF JURISDICTION

The judgment of the Court of Civil Appeals was filed
on December 18, 2009 (App., infra, 1la), and rehearing
was denied on January 26, 2010 (id. at 31a). The Okla-
homa Supreme Court denied a petition for a writ of cer-
tiorari on April 12, 2010, with two Justices dissenting (id.
at 32a-33a). On July 1, 2010, Justice Sotomayor extended
the time within which to file a petition for a writ of certio-
rari to and including August 10, 2010. On July 30, Justice
Sotomayor further extended the time to and including
September 9, 2010. This Court has jurisdiction pursuant
to 28 U.S.C. §1257(a).

CONSTITUTIONAL PROVISION INVOLVED
The Fourteenth Amendment provides in relevant part:

No State shall * * * deprive any person of * * *
property, without due process of law * * * .

U.S. Const. amend. XIV, § 1.

PRELIMINARY STATEMENT

The decision below upholds a punitive damages award
of more than $53 million based on Shell’s failure to pay
approximately $750,000 in contractual “net profits” from
an oil-and-gas lease. That punitive award—the largest
upheld in Oklahoma history—is more than 70 times the
sum Shell failed to pay. The Oklahoma courts sustained
that award under BMW v. Gore, 517 U.S. 583 (1996), and
State Farm Mutual Insurance Co. v. Campbell, 538 U.S.
408 (2003), by deeming $12.5 million in prejudgment in-
terest to be part of the “compensatory” award—even
though almost all of that interest was imposed at a spe-
cial 12% rate under a statute that, as originally enacted,
expressly denominated it a “penalty.” (By contrast, in-
terest under Oklahoma’s ordinary 6% prejudgment rate
would at most have been about $1.5 million.) A $750,000
award thus ballooned to a “compensatory” award of more
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than $13 million. Comparing the $53.6 million in punitive
damages to that $13 million figure, the court of appeals
announced that the ratio of punitive to compensatory
damages was 4-to-1.

The court of appeals upheld that ratio in two brief
paragraphs. The first paragraph quoted one sentence
each from Gore and State Farm to acknowledge that ex-
cessive punitive damages awards violate the Constitution.
App., wnfra, 15a. The second paragraph devoted 138
words to applying those precedents, upholding the award
because it “compares favorably with [the ratio] in 7XO
Production Co. v. Alliance Resources Corp., 509 U.S. 443
[(1993)].” Id. at 15a-16a. Of the five factors this Court
has identified as relevant to reprehensibility, the court of
appeals mentioned only one. And the court did not men-
tion State Farm’s observation that, “[wlhen compensa-
tory damages are substantial, then a lesser ratio, perhaps
only equal to compensatory damages, can reach the out-
ermost limit of the due process guarantee.” 538 U.S. at
425.

If the due-process limits on punitive damages identi-
fied by this Court are to be the law of the land, the deci-
sion below cannot go unreviewed. Gore and State Farm
hold that, in evaluating whether a punitive award is con-
stitutionally permissible, courts must examine the “ratio”
between “punitive” and “compensatory” damages. But
state and federal courts have fragmented over the recov-
eries that can be considered “compensatory” as opposed
to “punitive,” depriving the ratio of its capacity to act as a
constitutional check. This Court has also observed that,
where compensatory damages are “substantial,” a ratio
of 1-to-1 may be the due-process limit. But courts have
fractured on their construction of that guidance as well,
disagreeing on the applicability and relevance of that 1-
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to-1 ratio even where compensatory awards are mani-
festly “substantial.”

Those issues are important and recurring. Either de-
fendants are regularly being subjected to unconstitution-
al punitive damages awards in myriad jurisdictions, or
plaintiffs are being erroneously denied the awards au-
thorized by state law in others. In a Nation governed by
a single federal Constitution, neither is tolerable. Review
is warranted.

STATEMENT
I. BACKGROUND

This case arises out of a series of oil-and-gas agree-
ments. Respondents’ predecessors, W.F. Daiber and
P.C. Dings, leased oil-and-gas extraction rights from a
landowner. Tr. 303-306. In 1927, they executed a “drill-
ing assignment” that transferred the lease to others but
reserved for themselves a “net-profits interest.” Tr. 306-
309; App., mfra, 2a. Unlike a royalty interest, which
represents partial ownership of the underlying minerals,
a net-profits interest is a contractual right to a portion of
profits from production. U.S. Energy Information Ad-
ministration Glossary, http://www.eia.doe.gov/glossary/
index.cfm?id=N.

The lease, still subject to the net-profits interest, was
assigned to Shell in 1948. App., infra, 2a. In 1962, the
lease was the object of a “unitization” proceeding before
the Oklahoma Corporation Commission in connection
with one formation; in 1970 and 1972, it was the subject of
a drilling-and-spacing order and a private joint-operating
agreement covering another. Id. at 2a-4a, 6a-7a. The net
effect was that respondents, as successors to Daiber and
Dings, were entitled to a share of Shell’s net profits from
certain wells. Id. at 4a.
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Between August 1973 and December 1985, Shell paid
all sums due under the original Daiber/Dings assign-
ment, but failed to pay respondents’ share of net profits
from two sources—the “Brittain Deese Waterflood Unit”
and “Brittain Deep No. 2 Well.” App., infra, 4a. In De-
cember 1985, Shell assigned its interests to Maynard Oil
Company, which assumed all responsibility for paying re-
spondents. Ibid. The unpaid sums at that point totaled
$750,708. Ibid.

In 1985, attorneys for one of respondents’ predeces-
sors asked Shell about payments. Tr. 730-731. Respon-
dents later claimed that Shell’s responses, which were si-
lent as to the Brittain Deep No. 2 well, were misleading.
Tr. 1115-1116. Because Shell had sold the oil-and-gas
lease to Maynard in 1985, one of respondents’ predeces-
sors also wrote to Maynard. Tr. 770-771. Maynard then
contacted Shell. Tr. 381-384, 561-562. Shell referred the
matter to a division-order analyst who, in 1987, wrote an
internal memorandum concluding that the Brittain Deep
No. 2 Well was subject to a net-profits interest and that,
if net profits were earned, they had not been paid. Tr.
932-935, 945-946. On the same day she wrote that memo-
randum (but before anyone had acted on it), she sent a
letter to Maynard stating that Shell was looking into the
matter. Tr. 384-385, 946.

II. PROCEEDINGS BELOW

A. Proceedings In Trial Court

1. Eight years later, in 1995, respondents filed suit in
Oklahoma district court. App., mnfra, 4a. They sought
actual and punitive damages for breach of fiduciary duty,
fraud, and violations of Oklahoma statutes regulating
payments on oil-and-gas production, now codified (and

collectively referred to as) the Production Revenue Stan-
dards Act (“PRSA”), 52 Okla. Stat. §§ 540, 570.10. Ad-
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dressing a matter of first impression, the trial court held
that Shell had owed respondents a fiduciary duty and re-
jected Shell’s argument that the statute of limitations
had run. The limitations period, the court ruled, did not
begin to run until (1) Shell “repudiated” its duty, and
(2) respondents knew or should have known that Shell
had done so. App., infra, 4a. The trial court determined
that a jury should decide when those events occurred.
Ibid.

The trial was conducted in two stages. The first con-
cerned Shell’s liability for unpaid sums. At trial, Shell
did not dispute that respondents had been contractually
entitled to net profits. But any contract claim was clearly
time-barred. Tr. 289-293. Respondents therefore as-
serted fraud and breach-of-fiduciary-duty claims. The
court of appeals summarized the fraud evidence as fol-
lows:

Shell knew in 1988 it held oil proceeds belonging to
Owners. * * * (1) Shell knew Owners did not know
about the proceeds, (2) Shell did not tell Owners
about the proceeds, (3) Shell knew Owners relied on
Shell’s operating statements, and (4) Shell intended
to keep Owners’ proceeds based on its position the
statute of limitations had run in 1987, two years af-
ter it sold the Crews Lease to Maynard.

App., nfra, 14a-15a; see also id. at 23a-24a (district
court’s similar description).

Based on that evidence, the jury found Shell liable for
breach of fiduciary duty and “false representation, non-
disclosure or concealment, deceit, or constructive fraud.”
App., infra, 5a. It awarded a total of $13,205,916 “in ac-
tual damages for financial loss and statutory interest
thereon.” Id. at 29a. Of that sum, $750,708 represented
the “net profits from 1973 through 1985” that Shell failed
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to pay. Id. at 4a. The remaining $12,455,208 was pre-
judgment interest calculated almost entirely at a special
12% rate. Tr. 965-966, 981-983; Pltfs. Exh. 250. While
Oklahoma law ordinarily calculates prejudgment interest
at a 6% simple rate, 15 Okla. Stat. § 266, the PRSA pro-
vides a 12% rate for non-payment of oil-and-gas reve-
nues. 52 Okla. Stat. §570.10. As originally enacted in
1980, the PRSA expressly denominated that 12% rate a
“penalty,” 52 Okla. Stat. § 540(B) (1981); that word, how-
ever, was deleted in 1985, Okla. Sess. Laws 1985, ch. 141,
§1. In 1989, the PRSA was amended to provide for 12%
compound interest. Okla. Sess. Laws 1989, ch. 241, § 1.

In the second stage of trial, the jury awarded respon-
dents $53,625,000 in punitive damages. App., infra, 2a.
The district court entered judgment on May 30, 2008. Id.
at 27a.

2. The trial court denied Shell’s post-trial motions,
rejecting Shell’s claim that the punitive damages violated
due process. App., infra, ba, 17a-26a; see id. at 38a-66a
(motions and argument). The court briefly addressed the
three guideposts this Court set forth in Gore, 517 U.S. at
580-583—reprehensibility, the ratio between punitive and
compensatory damages, and statutory penalties for com-
parable conduct. The court stated that “the record sup-
ports the jury’s finding that Defendants’ conduct was
very reprehensible.” App., infra, 23a. The court calcu-
lated the ratio of punitive to compensatory damages by
counting all $12.5 million in interest as “compensatory,”
rejecting Shell’s claim that the 12% rate was punitive. Id.
at 24a. The resulting 4.06-to-1 ratio, the court held, is
“well within a constitutionally acceptable range.” Id. at
25a.
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B. Proceedings On Appeal

1. Oklahoma’s Court of Civil Appeals affirmed. App.,
infra, 1a-16a.! Addressing whether Shell owed respon-
dents a fiduciary duty, the court acknowledged the gen-
eral rule that “oil and gas operators have no fiduciary
duty to non-operators arising solely from contracts such
as leases, communitization agreements, or joint operating
agreements,” and that breaches of such agreements or-
dinarily give rise only to contract claims. Id. at 5a-6a.
The court held, however, that the general rule does not
apply to an operator who manages a “unit organization”
established by the Oklahoma Corporation Commission.
Id. at 6a. The “resort to the police powers of the state” in
“unitization proceedings,” the court held, gives rise to a
fiduciary duty. Ibid.

Even so, the court admitted that, for most of the reve-
nue at issue, it was not “clear-cut” that Shell owed a fidu-
ciary duty. App., infra, 6a. In particular, for the Brittain
Deep No. 2 Well that had generated $715,000 of the
$750,000 at issue, Shell became the operator not because
the State pooled interests and appointed it; rather, it be-
came the operator “pursuant to a joint operating agree-
ment” among private parties. Id. at 7a. Ultimately,
however, the court held that Shell owed a fiduciary duty
to respondents for that well nonetheless. Ibid.*

! In Oklahoma, civil appeals (“petitions in error”) are filed in the
Oklahoma Supreme Court, which either reviews them or orders re-
view by the Court of Civil Appeals. In this case, the Oklahoma Su-
preme Court directed the Court of Civil Appeals to consider the ap-
peal. App., infra, 36a.

% The court also held that the limitation period had been tolled under
Oklahoma’s discovery rule, App, infra, 8a-9a; upheld the trial court’s
instruction on the burden of proof, id. at 9a-10a; and ruled that Shell
had waived its challenge to respondents’ proof of reliance, id. at 10a.
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The court also affirmed the award of prejudgment in-
terest at 12% under the PRSA. App., infra, 10a-13a. The
court conceded that the PRSA’s enhanced interest provi-
sions could be applied only “prospectively.” Id. at 12a.
The court held, however, that Shell must pay 12% inter-
est on all amounts owing as of the PRSA’s 1980 enact-
ment, even if those obligations had accrued years before.
Ibid. The court similarly held that, regardless of the ac-
crual date, all sums outstanding when the PRSA was
amended to provide for compound interest in 1989 were
subject to compound 12% interest from that date for-
ward. Ibid.

Most important here, the court held that all of the pre-
judgment interest must be considered “part of compen-
satory damages.” App., mnfra, 13a. The court did not
dispute that, until October 1985, the PRSA expressly
designated 12% interest a “penalty.” [Ibid. But it held
that, because the word “penalty” was deleted in 1985, the
12% rate was not a penalty, even as applied to interest
accruing between 1980 and 1985—when the PRSA ex-
pressly designated the interest a penalty. Ibid.

Finally, the court turned to whether the punitive dam-
ages were excessive under the U.S. Constitution. App.,
mfra, 15a-16a. Notwithstanding its obligation to conduct
de novo review under Cooper Industries, Inc. v. Leather-
man Tool Group, Inc., 532 U.S. 424 (2001), the court de-
voted just two paragraphs to rejecting Shell’s argument
(App., infra, T2a-76a, 78a-87a) that the $53.6 million
award—more than 70 times the amount Shell errone-
ously withheld—exceeded constitutional bounds. The
first paragraph cited Gore for the proposition that a
“grossly excessive punitive damage award violates the
Fourteenth Amendment.” App., infra, 15a. It then cited
State Farm to identify the now-familiar “three guide-
posts” used to evaluate excessiveness. Ibid.
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The second paragraph purported to apply those hold-
ings to the facts. In full, it stated:

In the present case, the reprehensibility of Shell’s
conduct is heightened by its intentional deceit of the
interest owners whose oil proceeds it held for their
benefit while it owed a fiduciary duty to those own-
ers arising from its resort to the police powers of
the state in unitizing oil and gas interests. The
amount of the punitive damage award was slightly
more than four times the amount of the actual dam-
ages awarded. We do not find this disparity unrea-
sonable. The punitive damage award in this case
compares favorably with that in 7XO Production
Corp. v. Alliance Resources Corp., 509 U.S. 443
[(1993)], where the jury awarded $19,000.00 in ac-
tual damages arising from the defendant’s baseless
claim on plaintiff’s oil and gas interests and
$10,000,000.00 in punitive damages. Proportion-
ately, Shell has received a much lighter sanction.

App., mnfra, 15a-16a. Rehearing was denied. Id. at 31a.

C. Proceedings Before The Oklahoma Supreme
Court

Shell sought review in the Oklahoma Supreme Court.
Challenging the constitutionality of the punitive damages
award, Shell urged that 12% interest under the PRSA “is
penal in nature” and “cannot be considered compensa-
tory when evaluating the compensatory-to-punitive ra-
tio.” App., infra, 102a. Shell also urged that even a 4-to-
1 ratio exceeds constitutional bounds, and challenged the
court of appeals’ failure to perform meaningful de novo
review, including the failure to address four of the five
factors this Court had identified as relevant to reprehen-
sibility. Id. at 99a-103a.
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The court denied certiorari on April 12, 2010. App.,
mfra, 32a. Vice Chief Justice Taylor, joined by Justice
Winchester, dissented:

I would grant certiorari to give a full and meaning-
ful de novo review of this punitive damages award
under the State Farm v. Campbell, 538 U.S. 408
(2003), guideposts and factors. That review should
also include a complete examination of the issue of
due process in the award of these punitive damages.

Id. at 32a-33a. The court later stayed the mandate’s ef-
fectiveness pending this Court’s review. Id. at 34a.

REASONS FOR GRANTING THE PETITION

In BMW v. Gore, 517 U.S. 559 (1996), and State Farm
Mutual Insurance Co. v. Campbell, 538 U.S. 408 (2003),
this Court held that excessive punitive damages awards
violate due process. To ensure that such awards are
“reasonable” and “proportionate,” the Court held that
reviewing courts must examine (among other things) the
“disparity” between the amount of the punitive award
and the “actual or potential harm” from the misconduct.
State Farm, 538 U.S. at 418. “When compensatory dam-
ages are substantial,” the Court observed, “a lesser ratio,
perhaps only equal to compensatory damages, can reach
the outermost limit of the due process guarantee.” Id. at
425; see Exxon Shipping Co. v. Baker, 128 S. Ct. 2605,
2634 n.28 (2008) (where recovery is “substantial,” the
“constitutional outer limit may well be 1:1”).

The decision below upheld a $53 million punitive dam-
ages award that is more than 70 times the $750,708 that
Shell failed to pay. The Oklahoma courts sustained that
breathtaking award by ruling that $12.5 million of inter-
est imposed almost exclusively at 12%—under a statute
that initially denominated such interest a “penalty”—
should be considered part of the “compensatory” award.
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(Under Oklahoma’s ordinary prejudgment rate, by con-
trast, interest would at most have been about $1.5 mil-
lion.) By shifting millions in penalty interest to the com-
pensatory side of the ledger, the court transformed a
clearly improper double-digit punitive-to-compensatory
ratio into a putatively more presentable 4.06-to-1 ratio.
It then sustained that ratio by asserting that this Court
had upheld a higher one in 7XO Production Co. v. Alli-
ance Resources Corp., 509 U.S. 443 (1993)—a pre-Gore
case involving small compensatory damages ($19,000)
and enormous potential harm.

The decision below raises two questions warranting
this Court’s review. First, the ratio of punitive to com-
pensatory damages this Court identified in Gore and
State Farm can provide a meaningful check on dispro-
portionate punitive awards only if courts apply consistent
standards to distinguish between punitive sums (that be-
long in the numerator) and compensatory awards (that
belong in the denominator). As this case illustrates,
deeming a portion of an award “compensatory” can mean
the difference between an obviously excessive double-
digit ratio and one that is potentially permissible. Yet
lower courts have fragmented on how to determine
whether an award is compensatory for due-process pur-
poses.

Second, while this Court has “decline[d] to impose a
bright-line ratio which a punitive damages award cannot
exceed,” it has held that the permissible ratio depends on
whether compensatory damages are “substantial.” State
Farm, 538 U.S. at 425. Relatively higher ratios “may
comport with due process where ‘a particularly egregious
act has resulted only in a small amount of economic dam-

ages.”” Ibid. But “substantial” compensatory awards
require “a lesser ratio, perhaps only equal to compensa-



13

tory damages.” Ibid. Courts, however, have divided on
the meaning of that guidance.

I. THE COURT SHOULD GRANT REVIEW T0O ESTABLISH
THE CRITERIA FOR DETERMINING WHETHER AN
AWARD IS “COMPENSATORY” FOR DUE-PROCESS
PURPOSES
In evaluating the constitutionality of punitive damages

awards, courts must examine the “disparity between the
actual or potential harm suffered by the plaintiff” on the
one hand “and the punitive damages award” on the other.
State Farm, 538 U.S. at 418, 424-425; Gore, 517 U.S. at
580-583. The ratio between the punitive award and the
harm to the plaintiff, together with evaluation of the con-
duct’s reprehensibility and comparable statutory penal-
ties, ensures the “reasonable[ness]” and “proportion[al-
ity]” the Constitution requires. State Farm, 538 U.S. at
426. The ratio, however, is wholly dependent on whether
particular relief is categorized as “compensatory” or
“punitive.” Here, the court of appeals ruled that $12.5
million in prejudgment interest, mostly calculated at a
special 12% rate, should be treated as “compensatory”
even though 12% is twice Oklahoma’s ordinary prejudg-
ment rate and was imposed under a statute that origi-
nally designated it a “penalty.” Simply placing the “com-
pensatory” label on an award that is functionally punitive
defeats the “reasonableness” and “proportionality” that
due process requires. To prevent such results and re-
store uniformity, review should be granted.

A. The Courts Are Divided On What Constitutes A
Compensatory Award

In State Farm, this Court held that courts must exam-

ine the “ratio between harm, or potential harm, to the

plaintiff and the punitive damages award.” 538 U.S. at

424; see Gore, 517 U.S. at 580. The “harm inflicted on the
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plaintiff” often will equal the award of compensatory
damages. See Gore, 517 U.S. at 580. But sometimes an
award formally labeled “compensatory” is “based on a
component which was duplicated in the punitive award.”
State Farm, 538 U.S. at 426. Due-process protections
must apply in that situation as well: To allow litigants,
courts, or legislatures to evade constitutional require-
ments by slapping the “compensatory” label on recover-
ies that are obviously punitive would render this Court’s
“restraints on jury excess” just “as fickle as the process
[they were] designed to superintend.” 7XO, 509 U.S. at
467 (Kennedy, J., concurring). Courts, however, are di-
vided on how to determine whether a particular recovery
is compensatory.

1. In this case, no one disputes that the award of
$750,708—the amount Shell failed to pay respondents—is
compensatory. Comparing that figure to the $53 million
in punitive damages produces a ratio of more than 70-to-
1. That is precisely the sort of award “exceeding a single-
digit ratio” that, under this Court’s decisions, almost al-
ways violates due process. State Farm, 538 U.S. at 425.

The Oklahoma courts, however, deemed 30 years of in-
terest at a 12% rate—under a statute initially designat-
ing such interest a “penalty”—to be “compensatory.”
App., infra, 2a, 15a. Adding the $12.5 million in interest
to the original $750,000 award produced a “compensa-
tory” award of over $13 million and a ratio approximating
4-to-1. Id. at 15a. The 12% rate imposed here is twice
the “‘standard,” nonpunitive” prejudgment rate of 6%
simple interest Oklahoma ordinarily uses “to compensate
for the use of money.” Tulsa Energy v. KPL Prod. Co.,
111 F.3d 88, 91 (10th Cir. 1997); 15 Okla. Stat. § 266. Had
interest at Oklahoma’s “‘standard,” nonpunitive” 6% rate
been awarded instead, total interest would at most have
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been about $1.5 million—a fraction of the $12.5 million
awarded.?

In placing the entire $12.5 million interest award on
the “compensatory” side of the ledger, the decision below
did not ask whether imposing compound interest at dou-
ble the ordinary rate serves as “compensation” in any
traditional sense. Instead, it relied on the legislature’s
label. The court conceded that, before the PRSA was
amended in 1985, it expressly denominated the 12% rate
a “penalty”: Covered defendants, the PRSA declared,
“shall be liable to the persons legally entitled to the pro-
ceeds from production for the unpaid amount * * * with
interest thereon at the rate of twelve percent (12%) per
annum, as the penalty.” 52 Okla. Stat. §540(B) (1981)
(emphasis added). But the court of appeals held that the
PRSA’s 12% rate is compensatory rather than punitive
because a 1985 amendment replaced the phrase “as the
penalty” with the clause “calculated from the date of first
sale.” Okla. Sess. Laws 1985, ch. 141, § 1; App., infra, 13a
(citing Purcell v. Santa Fe Minerals, Inc., 961 P.2d 188
(Okla. 1998)). The court then applied that conclusion
even to interest that accrued between 1980 and 1985—
when the statute did denominate 12% interest a “pen-
alty”—and to interest on that penalty interest until judg-
ment.

The impact of that ruling could not be more stark. Of
the $13.3 million the Oklahoma courts deemed “compen-
satory,” more than 90% was interest, and nearly 90% was
attributable to the special 12% rate. If the statutory
award of double-ordinary-interest were categorized as

3 Even if one assumes that all $750,708 in unpaid net profits accrued
in 1973 rather than throughout the 12-year period between 1973 and
1985, the ordinary 6% rate would have generated $45,042.48 in an-
nual interest—$1,531,444 over 34 years.
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punitive, the ratio of punitive to compensatory damages
would be approximately 87-to-1. Excluding penalty in-
terest from the calculation entirely yields a ratio exceed-
ing 70-to-1. And even if one includes prejudgment inter-
est at Oklahoma’s “‘standard,” nonpunitive” 6% rate in
the compensatory award, Tulsa Energy, 111 F.3d at 91,
the ratio is still well above 20-to-1. Only by treating the
entire 12% interest award as compensatory could the
courts below avoid exceeding the “single-digit ratio” be-
yond which awards rarely “satisfy due process,” State
Farm, 538 U.S. at 425:

Punitive Sums Compensatory Sums Ratio
Punitive damages + Sum withheld ($750,708) | 86.9:1
12% penalty interest

($64,548,764)

Punitive damages only | Sum withheld ($750,708) | 71.4:1
($53,625,000)
Punitive damages + Sum withheld + interest | 28.2:1
12% penalty interest at standard rate

($64,548,764) ($2,283,152)
Punitive damages only | Sum withheld + interest|23.4:1
($53,625,000) at standard rate

($2,283,152)
Punitive damages only | Sum withheld + 12% 4.06:1
($53,625,000) penalty interest

($13,205,916)

2. The decision below implicates a wide-ranging con-
flict. Like the decision below, many courts make the leg-
islature’s “compensatory” label dispositive. For example,
in Modern Management Co. v. Wilson, 997 A.2d 37 (D.C.
2010), the District of Columbia’s highest court held that a
treble damages award (which necessarily exceeds “the
actual harm suffered”) should be considered compensa-
tory. The court “compare[d] the treble figure to the pu-
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nitive award,” not because the treble figure reflected the
plaintiff’s actual injury, but rather “because the treble
figure reflects the legislature’s desire to ensure ‘full com-
pensation.”” Id. at 57.

The Third Circuit and Illinois courts have held that an
award of attorney’s fees goes “on the compensatory side”
of the ratio because the legislative “purpose” is “to en-
sure that plaintiffs could secure counsel.” Blount v.
Stroud, 915 N.E.2d 925, 944-945 (I11. Ct. App. 2009), pet'n
for cert. filed, No. 09-1572 (U.S. June 25, 2010). Thus, in
Willow Inn, Inc. v. Public Service Mutual Insurance
Co., 399 F.3d 224 (3d Cir. 2005), the court agreed that
Gore requires courts to examine “the actual harm in-
flicted” on the plaintiff, and conceded that it was a
“stretch” to say the defendant had “inflicted” attorney’s
fees and court costs. Id. at 236. But the court held that
fees and costs are nonetheless a “proper term to compare
to the punitive damages award for ratio purposes” be-
cause the State’s fee-shifting statute had a purpose of
enabling plaintiffs to bring actions and “to secure counsel
on a contingency fee.” Id. at 235, 236; see also Jurinko v.
Med. Protective Co., 305 F. App’x 13, 28 n.16 (3d Cir.
2008) (“In calculating this ratio, we include attorney’s
fees and costs as part of compensatory damages.”). Fol-
lowing Willow Inn, Blount similarly treated a million-
dollar fee award that was many times actual damages as
compensatory, reducing the ratio from 10-to-1 to less
than 2-to-1. 915 N.E.2d at 943-946.

Other courts, by contrast, look to the function served
by the recovery—whether it provides money to compen-
sate for the harm imposed or instead “includes a punitive
element that is duplicated in the punitive damages
award.” Bridgeport Music, Inc. v. Justin Combs Publ’y,
507 F.3d 470, 489 (6th Cir. 2007). As this Court has ex-
plained, compensatory awards “redress the concrete loss
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that the plaintiff suffered by reason of the defendant’s
wrongful conduct.” Cooper Indus., Inc. v. Leatherman
Tool Group, Inc., 532 U.S. 424, 432 (2001). In other
words, compensatory damages provide a recovery that
“will compensate the injured party for the injury sus-
tained, and nothing more.”” McMillian v. FDIC, 81 F.3d
1041, 1055 (11th Cir. 1996) (quoting Black’s Law Dic-
tionary 270 (6th ed. abridged 1991) (emphasis added));
accord Vt. Microsystems, Inc. v. Autodesk, Inc., 138 F.3d
449, 452 (2d Cir. 1998). Punitive damages, by contrast, do
not compensate but provide retribution and deterrence.
State Farm, 538 U.S. at 416.

Thus, in Bridgeport, the Sixth Circuit looked beyond
legislative labels to hold that a putatively “compensa-
tory” award making the infringer “liable for the copy-
right owner’s actual damages and the profits of the in-
fringer” included “a punitive element.” 507 F.3d at 489.
The court ruled that the “actual harm” the plaintiff suf-
fered “[wals reflected in the amount * * * lost because of
the infringement.” Ibid. But the disgorgement of profits
gained by the infringer, the court held, was punitive: It
had the deterrent effect of “prevent[ing] the infringer
from unfairly benefiting from a wrongful act.” Ibid.
Comparing the $3.5 million punitive award to the actual
loss of approximately $50,000—and not to the larger sum
the defendant was forced to disgorge—produced “very
high” ratios. Ibid.

This Court too has looked beyond legislative labels,
holding that a putatively compensatory award for “emo-
tional distress” may embody jury outrage that duplicates
a punitive function. State Farm, 538 U.S. at 426. Follow-
ing that decision, many courts have reduced punitive
awards where an award for emotional distress has al-
ready been made. See, e.g., Roby v. McKesson Corp., 219
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P.3d 749, 768-769 (Cal. 2009); Tony Gullo Motors I, L.P.
v. Chapa, 212 S.W.3d 299, 308-310 (Tex. 2006).

3. The approach adopted in cases like this one and
Wilson cannot be reconciled with this Court’s cases, set-
tled understandings, or common sense. State Farm and
Gore make clear that courts must look to the “harm” to
the plaintiff. Here, there can be no claim that 12% inter-
est compensates for such a harm or represents the lost
time-value of money. To the contrary, 12% is double
Oklahoma’s 6% “‘standard,” nonpunitive rate of interest,”
which is designed “to compensate for the use of money.”
Tulsa Energy, 111 F.3d at 91; see Sec’y of Admin. & Fin.
v. Labor Relations Comm., 749 N.E.2d 137, 142 (Mass.
2001) (“flat twelve percent” interest “significantly above-
market”). It does not simply provide money to substitute
for the injury sustained “and no more.” The Oklahoma
Supreme Court has recognized that 12% interest func-
tions as a penalty—it is “not merely compensation for the
use of money belonging to another,” but instead “interest
qua penalty to compel compliance” with payment re-
quirements. Fleet v. Sanguine, Ltd., 854 P.2d 892, 899-
900 (Okla. 1993) (some emphasis added).*

It is true that, when the Oklahoma legislature
amended the PRSA in 1985, it eliminated the word “pen-
alty” from the statute. But that amendment in no way al-
tered the function of 12% interest. The only substantive
change in Oklahoma’s statute occurred in 1989, when the
penalty was increased to provide 12% compound inter-

* Notably, the PRSA exempts defendants who justifiably withhold
payment based on a legitimate dispute over title. Such defendants
pay only the “‘standard,” nonpunitive rate” of “six percent” simple
interest—the amount needed to compensate, but not the higher
amount which punishes. Tulsa Energy, 111 F.3d at 91; see Hull v.
Sun Ref. & Mktg. Co., 789 P.2d 1272, 1276-1277 (Okla. 1990).
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est. App., infra, 12a; 1989 Okla. Laws, ch. 241, § 1. That
made the penalty more punitive, not less.”

Whether a recovery is compensatory or punitive for
due-process purposes is a federal question. For federal
purposes, penalties should be uniformly treated as penal-
ties regardless of the label the State chooses to attach (or
remove). In the criminal context, for example, every fact
necessary to authorize a higher sentence is considered an
element of the offense that must be found by a jury be-
yond a reasonable doubt, “no matter how the State labels
it.” Ring v. Arizona, 536 U.S. 584, 602 (2002). “[W]heth-
er the [state] statute calls them elements of the offense,
sentencing factors, or Mary Jane,” the Constitution
treats them the same. Id. at 610 (Scalia, J., concurring).
The Takings Clause likewise cannot be avoided simply by
declaring a landowner’s otherwise established property
rights to be something other than “property.” For the
same reasons, the legislature’s deletion of the word “pen-
alty” from the statute here, without changing the stat-
ute’s substance, should not alter the award’s characteri-
zation for due-process purposes. Cf. Ala. Dep’t of Con-
servation & Natural Res. v. Exxon Mobil Corp., 11 So.
3d 194, 200-201 (Ala. 2008) (legislature’s deletion of the
word “penalty” from bill’s title is irrelevant to whether
heightened interest rate under Alabama’s oil-and-gas
payment statute is “penal in nature”).

A contrary rule would yield absurd results. Under it,
States that limit plaintiffs to traditional compensation

® Indeed, the common law generally disallowed compounding “be-
cause of its harsh and oppressive character.” Hale, Handbook on the
Law of Damages 172 (1896). As an “exception to the general rule
* ® % compound interest [wals sometimes inflicted by way of pun-
ishment.” Sedgwick, A Treatise on the Measure of Damages 404 (3d
rev. ed. 1858).
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would face stricter limits on punitive damages. But
States that depart from traditional limits—imposing in-
creasingly harsh remedies such as double damages or
double interest awards—would be constitutionally per-
mitted to impose proportionately higher punitive dam-
ages awards as well, even where the underlying “harm”
is the same. This case exemplifies that absurdity. If in-
terest had been limited to the ordinary, nonpunitive 6%
rate, the “compensatory” award here would have been no
greater than $2.3 million, and the $53 million punitive
award—a ratio exceeding 20-to-1—would have been
clearly impermissible. But the courts below ruled that
Oklahoma’s imposition of the extreme sanction of 12%
compound interest, by reducing the ratio to 4-to-1, made
it constitutionally permissible to impose an even more ex-
treme $53 million punitive damages award.

Of course, States have a legitimate interest in impos-
ing penalties to compel compliance. For example, “to as-
sure prompt and full payment of economic claims,” New
York provides a heightened “interest rate [that] is de-
signed to inflict an economic sanction or penalty on those
insurers who do not comply. Said differently, the statute
and regulation are punitive, with severe penalties, to en-
courage prompt adjustments of claims.” Cardinell v.
Allstate Ins. Co., 302 A.D.2d 772, 774 (N.Y. App. Div.
2007) (addressing N.Y. Ins. Law § 5106(a)) (citations and
quotation marks omitted). Likewise, federal law has pu-
nitive prompt-payment provisions.® But such statutes

% The federal prompt-payment statute establishes an “interest pen-
alty” government agencies owe late-paid contractors. 31 U.S.C.
§3902. Rather than compensating for the time-value of money, such
interest deters bad behavior by providing “incentives for the Federal
Government to pay its bills on time.”” Inversa, S.A. v. United States,
73 Fed. Cl. 245, 248 (2006). That penalty rate, however, is currently
less than 4%. 75 Fed. Reg. 37,881.
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achieve “deterrence and retribution,” not compensation.
State Farm, 538 U.S. at 416; see Sterilite Corp. v. Cont’l
Cas. Co., 494 N.E.2d 1008, 1011 (Mass. 1986) (“prejudg-
ment interest” at excessive rate “could result in a wind-
fall for plaintiffs amounting, in essence, to an award of
punitive damages”). Because such statutes go beyond
compensating plaintiffs and instead punish defendants,
they are punitive, not compensatory.

B. The Issue Is Important And Recurring

The question raised by this case—which portions of an
award count as “compensatory” for due-process pur-
poses—is important and recurring. Whenever courts ex-
amine a punitive damages award, “the question becomes:
What figure comprises the second term of the ratio to
compare to the * * * punitive damages award? There is
no shortage of candidates.” Willow Inn, 399 F.3d at 234.
Courts repeatedly confront “attempts to alter the ratio”
by including or excluding recoveries for attorney’s fees,
prejudgment interest, and statutory penalties. Ameri-
graphics, Inc. v. Mercury Cas. Co., 107 Cal. Rptr. 3d 307,
329 (Cal. Ct. App. 2010).

The issue has divided courts in a variety of contexts.
Courts have disagreed over whether statutory treble
damages awards should be considered compensatory or
punitive. Some courts count treble damages as “compen-
satory.” See pp. 16-17, supra (discussing Wilson, 997
A.2d at 57). But others hold that “[t]reble damages are a
form of punitive damages” and thus substitute for jury-
imposed multipliers. See Perez v. Z Frank Oldsmobile,
Inc., 223 F.3d 617, 621, 624 (7th Cir. 2000) (Easterbrook,
J.). Courts similarly disagree over the proper treatment
of attorney’s fees. Many hold that such awards “should
be counted on the compensatory side of the Gore ratio.”
See p. 17, supra (citing cases). But others have held that,

(1134

because fee awards “‘includ[e] a certain punitive ele-
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ment,”” they “favor[] a lesser rather than greater
award.” Daka, Inc. v. McCrae, 839 A.2d 682, 701 n.24
(D.C. 2003); see also Parrish v. Sollecito, 280 F. Supp. 2d
145, 164 (S.D.N.Y. 2003); Wallace v. DTG Operations,
Inc., 563 F.3d 357 (8th Cir. 2009) (substantial attorney’s
fees not included as actual damages).

Courts likewise diverge on the proper treatment of
disgorged profits. In Bridgeport, the Sixth Circuit con-
cluded that disgorgement is punitive. See p. 18, supra.
But the Federal Circuit has held otherwise. When a jury
awarded $1 in nominal damages for actual losses and $15
mallion for unjust enrichment, the court affirmed a $50
mallion punitive damages award based on its conclusion
that all $15,000,001 was compensatory. Rhone-Poulenc
Agro, S.A. v. DeKalb Genetics Corp., 272 F.3d 1335 (Fed.
Cir. 2001). On remand in light of State Farm, see 538
U.S. 974 (2003), the Federal Circuit again treated unjust
enrichment as compensation. 345 F.3d 1366, 1369, 1372
(Fed. Cir. 2003). And notwithstanding this Court’s con-
clusion in State Farm that putatively “compensatory”
awards for mental anguish overlap with punitive dam-
ages, see p. 18, supra, some courts reject the notion that
such awards include punitive components. See Boyd v.
Goffoli, 608 S.E.2d 169, 182-184 (W. Va. 2004)

Courts are even divided on whether to treat ordinary
prejudgment interest as compensatory. Some have held
that ordinary prejudgment interest compensates for the
time-value of money and is therefore compensatory. See
Goddard v. Farmers Ins. Co. of Or., 179 P.3d 645, 667
(Or. 2008); Baker v. Nat'l State Bank, 801 A.2d 1158,
1167, 1172 (N.J. Super. Ct. App. Div. 2002). But others
disagree, perhaps because it makes little sense to punish
stale claims more severely—much less to allow the pas-
sage of decades to multiply the punishment under an ar-
tificially high compound rate, as happened here. See,
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e.g., JCB, Inc. v. Union Planters Bank, NA, 539 F.3d
862, 869, 876 (8th Cir. 2008); Amerigraphics, 107 Cal.
Rptr. 3d at 326-329; see also Bridgeport Music, 507 ¥.3d
at 484-490 (omitting prejudgment interest without com-
ment); Peters v. Rivers Edge Mining, Inc., 680 S.E.2d
791, 803 & n.10, 826 (Va. 2009) (same). And courts have
excluded prejudgment interest even where it was far too
large to be overlooked as a mere rounding error. See
United Int’l Holdings, Inc. v. Wharf (Holdings) Ltd., 210
F.3d 1207, 1232-1234 (10th Cir. 2000) (ignoring $28 mil-
lion in prejudgment interest in ratio calculation); Burns
v. Prudential Sec., Inc., 857 N.E.2d 621 (Ohio Ct. App.
2006) (ignoring $4 million in prejudgment interest).

In each of those contexts, state and federal courts are
vexed by the same fundamental question—how to distin-
guish the compensatory from the punitive for due-
process purposes. And in each context, the answer to
that question affects the ratio dramatically. Excluding a
sum from the “punitive” numerator reduces the ratio ar-
ithmetically. Including that sum in the “compensatory”
denominator reduces it geometrically. Such changes can
alter the ratio by a factor of 20 or more, often (as here)
with multi-million-dollar consequences. See p. 16, supra.

Only by granting review can this Court provide the
guidance needed to eliminate the disarray. In each con-
text, the basic standard should be the same, without re-
gard to statutory labels. If the recovery represents a his-
torically accepted and currently reasonable estimate of
the “concrete loss that the plaintiff suffered by reason of
the defendant’s wrongful conduct,” Cooper Indus., 532
U.S. at 432, providing the plaintiff with the equivalent in
money to “make good or replace the loss” and “nothing
more,” McMillian, 81 F.3d at 1055, it is compensatory.
Compound interest at double the ordinary rate, multiple
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damages awards, and other statutory penalties simply
are not.

C. This Case Is An Ideal Vehicle

This case represents an especially good vehicle for ad-
dressing the issue. First, the heightened prejudgment
interest here was calculated using a concrete figure—
12% interest. This case thus would not require evalua-
tion of a subjective jury determination, such as an award
for mental anguish, that might or might not contain a pu-
nitive element; the figures are definite and their origins
statutory. Only the purely legal question of the award’s
proper treatment under this Court’s precedents is in dis-
pute. Second, the impact could not be more obvious. The
12% interest Oklahoma initially imposed as a penalty pro-
duced over 90% of what the courts below called “compen-
satory damages”; only a small fraction of that would have
accrued at Oklahoma’s ordinary prejudgment rate.

The ratio, moreover, was obviously dispositive in this
case. Neither court below suggested it would have up-
held a ratio exceeding 4-to-1, let alone a double-digit ratio
far exceeding 20-to-1. And if ever there were a case that
warranted a low ratio, this is it. Shell does not dispute
that it failed to pay $750,000 in contractual net profits it
owed respondents. But, of the five factors this Court
considers in evaluating the critical due-process guidepost
of reprehensibility, four weighed against a substantial
award: There was no risk of “physical as opposed to eco-
nomic” harm; no “disregard of the health and safety of
others”; no “target[ing]” of the “financial[ly] vulner-
ab[le]”; and no recidivism. State Farm, 538 U.S. at 419.

The courts below identified only one factor, “deceit,”
to support the claim that Shell’s conduct showed “height-
ened” reprehensibility. App., infra, 15a. But deceit is
present in every fraud case. And the only evidence of



26

fraud invoked by the courts to sustain the verdict below
was that, more than two years after Shell sold its inter-
ests in the oil-and-gas leases, it became aware that it had
erroneously failed to pay respondents; knew respondents
were unaware of that error; knew its prior statements to
them were in error; but nonetheless chose “to keep [re-
spondents’] proceeds based on its position the statute of
limitations had run.” App., infra, 14a-15a, 23a-24a; p. 6,
supra. The deceit relied on here thus amounts to keep-
ing sums obtained because of an earlier accounting error
and later asserting an unsuccessful statute-of-limitations
defense. That conduct may warrant disapproval. It does
not, however, amount to a particularly aggravated fraud.
It is inconceivable that this case would have come out the
same way if the courts below had properly understood
the ratio to be not 4.06-to-1 but 23-to-1, 70-to-1, or more.
See, e.g., Bridgeport Music, 507 F.3d at 486, 487 (“In this
case where only one of the reprehensibility factors is pre-
sent”—"“deceit”—a “ratio in the range of 1:1 to 2:1 is all
that due process will allow.”).

II. THE COURTS ARE IN CONFLICT ABOUT WHETHER
STATE FARM IMPOSES A 1-T0-1 BENCHMARK WHEN
COMPENSATORY DAMAGES ARE “SUBSTANTIAL”

This case implicates a second important issue dividing
the courts, even assuming the ratio here to be 4.06-to-1.
In State Farm, this Court observed that, “[w]hen com-
pensatory damages are substantial, then a lesser ratio,
perhaps only equal to compensatory damages, can reach
the outermost limit of the due process guarantee.” 538
U.S. at 425 (emphasis added); see also Exxon Shipping,
128 S. Ct. at 2626, 2634 n.28 (if compensation is “substan-
tial,” the “constitutional outer limit may well be 1:17).
Since State Farm, however, courts have reached dra-
matically divergent conclusions on the meaning of that
guidance.
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1. Case after case has read State Farm to establish
the 1-to-1 benchmark as the presumptive constitutional
norm where compensatory damages are substantial. For
example, in Bridgeport Music, the Sixth Circuit an-
nounced that the “Supreme Court has made clear that
‘[wlhen compensatory damages are substantial, then a
lesser ratio, perhaps only equal to compensatory dam-
ages, can reach the outermost limit of the due process
guarantee.”” 507 F.3d at 488 (emphasis added). The
court therefore ruled that the ratio before it, 3.5-to-1 on
compensatory damages of $366,939, was “excessive.” Id.
at 489. “In this case where only one of the reprehensibil-
ity factors is present, a ratio in the range of 1:1 or 2:1 is
all that due process will allow.” Id. at 487. Likewise, in
Bach v. First Union National Bank, 486 F.3d 150, 154-
156 (6th Cir. 2007), the Sixth Circuit invoked State
Farm’s “helpful guideline[ ]” of 1-to-1. Because economic
damages of $400,000 were “substantial,” the court con-
cluded that “an award of punitive damages at or near the
amount of compensatory damages” was the constitutional
maximum. Id. at 156. A “plaintiff who receives a consid-
erable compensatory damages award,” the court held,
“ought not also receive a sizeable punitive damages
award absent special circumstances,” such as where “a
particularly egregious act has resulted in only a small
amount of economic damages.” Ibid. (internal quotation
marks omitted).

Other courts interpret State Farm similarly. The
First Circuit has limited punitive damages to a 1-to-1 ra-
tio on a “substantial” compensatory award of $35,000 (de-
spite finding “a real and serious threat of violence” and
“disregard” for the “safety of others”). Mendez-Matos v.
Municipality of Guaynabo, 557 F.3d 36, 53-56 (1st Cir.
2009). In Williams v. ConAgra Poultry Co., 378 F.3d
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790, 799 (8th Cir. 2004), the Eighth Circuit invoked State
Farm to reduce punitive damages to a 1-to-1 ratio, find-
ing $600,000 to be a “large compensatory award” and see-
ing no reason to “depart[ ] from the heartland of permis-
sible exemplary damages.” And in Boerner v. Brown &
Williamson Tobacco Co., 394 F.3d 594, 602-603 (8th Cir.
2005), that court again invoked State Farm to reduce a
punitive award from just under 4-to-1 to 1.2-to-1 on com-
pensatory damages of $4,025,000, even though the defen-
dant engaged in “highly reprehensible” misconduct,
“misled consumers,” and “exhibited a callous disregard”
for public health, resulting in “a most painful, lingering
death.” Ibid. As the Third Circuit has summarized,
many courts “have used a 1:1 ratio as a benchmark when
compensatory damages are substantial.” Jurinko, 305 F.
App’x at 27-28, 30.

The Ninth and Federal Circuits have taken a contrary
approach. Rather than treating 1-to-1 as the benchmark
in cases with a “substantial” compensatory award, they
use 4-to-1 or any single-digit ratio as the starting point—
and move up from there. The Ninth Circuit has ruled
that “State Farm’s 1:1 compensatory to punitive dam-
ages ratio is not binding, no matter how factually similar
the cases may be.” Hangarter v. Provident Life & Acci-
dent Ins. Co, 373 F.3d 998, 1014 (9th Cir. 2002). Accord-
ingly, that court holds that, “where there are significant
economic damages and * * * behavior is not particularly
egregious, a ratio of up to 4 to 1 serves as a good proxy
for the limits of constitutionality.” Planned Parenthood
v. Am. Coalition of Life Activists, 422 F.3d 949, 962 (9th
Cir. 2005). For “more egregious behavior,” it has ruled,
“a single-digit ratio greater than 4 to 1 might be constitu-
tional.” Ibid. Following a similar approach, the Federal
Circuit has upheld a $50 million punitive award that was
more than three times the compensatory award of $15
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million, holding that such an award does “not even
reach[] the 4-to-1 ratio mentioned by the Court as a
threshold where the punitive award may become sus-
pect.” Rhone-Poulenc, 345 F.3d at 1372.

The decision below follows that same path. After la-
beling the conduct at issue highly reprehensible based on
one factor—alleged deceit—the court’s analysis began
and ended with the assertion that the ratio was 4.06-to-1.
App., infra, 15a. That analysis may be consistent with
the Ninth Circuit’s use of a 4-to-1 benchmark and the
Federal Circuit’s holding that 4-to-1 is the “threshold”
where a “punitive award may become suspect.” But none
of those cases can be reconciled with the many decisions
from other jurisdictions that treat the 1-to-1 ratio identi-
fied in State Farm as the benchmark where compensa-
tory damages are substantial.

The cases also squarely conflict on their facts. Just as
in the Federal Circuit’s decision in Rhone-Poulenc and
the Sixth Circuit’s decision in Bridgeport Music, the sole
factor supporting “reprehensibility” here was deceit.
Compare Rhone-Poulenc, 345 F.3d at 1371 (“malice,
trickery, or deceit”), and Bridgeport Music, 567 F.3d at
486 (“intentional malice, trickery, or deceit”), with App.,
mfra, 16a (“deceit”). Yet the court below nonetheless
upheld a 4.06-to-1 punitive award based on an already
substantial compensatory award. That decision flies in
the face of the rule followed by most other courts—that a
“plaintiff who receives a considerable compensatory
damages award ought not also receive a sizeable punitive
damages award absent special circumstances,” such as
where “a particularly egregious act has resulted in only a
small amount of economic damages.” Bach, 486 F.3d at
156 (internal quotation marks omitted).
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State courts are likewise in conflict. Some treat 1-to-1
as the presumptive benchmark.” Others use 4-to-1 or
more.” Respondents in this very case acknowledged that
disarray, variously advising the trial court that, accord-
ing to “a former [Oklahoma] Supreme Court justice,”
anything “within the 4 rule” (i.e., 4-to-1) is “fine”; that
“you’re good up to 10”; and that “you can find cases
across the board that justify almost any ratios,” whether
“a 500:1 ratio, 150:1 ratio, [or] a 96:1 ratio.” 8/18/2008 Tr.
29, 34 (App., infra, 55a-66a, 57a). On that lattermost
point, respondents are correct: It is possible to find
cases supporting virtually any ratio on any set of facts.

This Court concededly “ha[s] been reluctant to iden-
tify concrete constitutional limits on the ratio between
harm, or potential harm, to the plaintiff and the punitive

" Roby v. McKesson Corp., 219 P.3d 749 (Cal. 2009) (1-to-1 maximum
on actual damages of $1.9 million); Roth v. Farner-Bocken Co., 667
N.W.2d 651, 669-671 (S.D. 2003) (limiting punitive damages to sum
“at or near” the “substantial compensatory damage award of
$25,000”); Sec. Title Agency, Inc. v. Pope, 200 P.3d 977, 1000-1001
(Ariz. Ct. App. 2008) (reducing punitive damages to match “substan-
tial” $6.1 million compensatory award despite presence of “two rep-
rehensibility factors”); Burns v. Prudential Sec., Inc., 857 N.E.2d
621, 652-653, 659-660 (Ohio Ct. App. 2006) (reducing punitive dam-
ages to approximate actual damages of $6 million where the harm
‘“was wholly economic”).

8 Hayes Sight & Sound, Inc. v. ONEOK, Inc., 136 P.3d 428, 447-448
(Kan. 2006) (reading Gore and State Farm as presumptively author-
izing 4-to-1; holding 6-to-1 permissible because it is a “single-digit
multiplier[ ]”; rejecting 1-to-1 benchmark as a “distort[ion]”); God-
dard v. Farmers Ins. Co. of Or., 179 P.3d 645, 662, 667 (Or. 2008) (us-
ing “four times * * * compensatory damages” as “very general rule
of thumb” for economic injuries, while allowing “a higher ratio * * *
in unusual circumstances”); Seltzer v. Morton, 154 P.3d 561, 612, 614
(Mont. 2007) (limiting ratio to single digits solely because there was
no profit motive or recidivism); Flax v. Daimler Chrysler Corp., 272
S.W.3d 521 (Tenn. 2008) (5-to-1 on damages of $2.5 million).
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damages award.” State Farm, 538 U.S. at 424. But it is
now apparent that the primary determinant of the consti-
tutionally permissible award—1-to-1, 4-to-1, or beyond—
is the court in which the issue arises. In Exxon Ship-
ping, this Court recognized the disarray and expressed
“doubt[] that anything but a quantified approach will
work.” 128 S. Ct. at 2628. That doubt is now certainty.
This Court should grant review to give urgently needed
guidance.

B. This Case Represents An Ideal Vehicle For Re-
solving This Important And Recurring Issue

The issue is also important and recurring. Where
compensatory awards are substantial, the choice between
a baseline of 1-to-1, 4-to-1, or single-digits can be enor-
mous. In this case, Rhone-Poulenc, and Flax, for exam-
ple, the difference was at least $30 million. Even seem-
ingly small differences in the ratio can have important
economic consequences. For instance, here, the court be-
low calculated the ratio as 4.06:1. But the “.06” portion
of the punitive damages award by itself is greater than
the entire amount Shell failed to pay.” And juries regu-
larly return large punitive damages awards around the
Nation.

The disuniformity has enormous consequences for
plaintiffs and defendants alike. Where courts take State
Farm’s reference to a 1-to-1 ratio seriously, plaintiffs—
like the copyright holders in Bridgeport Music, the eld-
erly widow in Bach, and the victims in Boerner—are be-
ing denied awards they would otherwise receive. Where
courts do not, defendants, like Shell here, are subjected
to potentially unconstitutional deprivations. Either way,
the brand of federal constitutional law the parties receive

?0.06 times $13.2 million is $792,000; the amount Shell failed to pay
was $750,708.
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depends largely on the happenstance of the jurisdiction
in which the case is brought.

This case represents an appropriate vehicle for resolv-
ing the issue. In terms of reprehensibility, this case is at
the lower end of the scale: Of the five reprehensibility
factors this Court has identified, the court of appeals
found only one present—deceit. See p. 10, supra. The
case clearly does not involve any “special circumstance[ |”
that might justify an upward departure from a 1-to-1
benchmark. Bach, 486 F.3d at 156.

The reasoning of the court below also vividly illus-
trates the importance of considering the substantiality of
the compensatory award in setting the appropriate ratio.
The court held that a 4.06-to-1 ratio was permissible here
because it “compares favorably with that in 7XO Produc-
tion Corp. v. Alliance Resources Corp., 509 U.S. 443
[(1993)], where the jury awarded $19,000.00 in actual
damages arising from the defendant’s baseless claim on
plaintiff’s oil and gas interests and $10,000,000.00 in puni-
tive damages.” App., infra, 15a-16a. “Proportionately,”
the court noted, “Shell has received a much lighter sanc-
tion.” Id. at 16a. But the court ignored the fact that the
permissible ratio in a case with such a modest compensa-
tory award has no bearing where, as here, the compensa-
tory award is self-evidently “substantial.” See State
Farm, 538 U.S. at 425. Moreover, because the plurality
in TXO relied on potential harm of “between $5 and $8.3
million,” 509 U.S. at 461, the ratio of punitive damages to
“actual or potential harm suffered” in TXO, see State
Farm, 538 U.S. at 418 (emphasis added), was actually
less than 2-to-1, approaching 1-to-1. The “lesson of 7X0”
is that “punitive damages can match the scale of the
attempted swindle.” Willow Inn, 399 F.3d at 234 (em-
phasis added). Because this case was not about potential
harm—any “attempted swindle” was limited to the
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$750,708 Shell actually failed to pay—7'XO’s “analysis is
inapposite.” Ibid. This is thus an ideal case in which to
make clear that this Court meant what it said in State
Farm—that the size of the compensatory award matters
and that, where that award is already substantial, a 1-to-
1 ratio is normally the “outermost limit of the due proc-
ess guarantee.” 538 U.S. at 425.

CONCLUSION

The petition for a writ of certiorari should be granted.
In the alternative, the Court may wish to consider sum-
mary reversal with respect to the first question pre-
sented.
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APPENDIX A
IN THE COURT OF CIVIL APPEALS
OF THE STATE OF OKLAHOMA
DIVISION III

CASE N0.106,470

NANCY FULLER HEBBLE AND SUSAN FULLER
MALEY, AS INDIVIDUALS; NANCY FULLER HEBBLE AND
SUSAN FULLER MALEY, AS CO-TRUSTEES OF THOMAS R.
FULLER TESTAMENT TRUST; WACHOVIA BANK, N.A., AS

EXECUTOR OF THE ESTATE AND TRUST OF ELIZABETH
FULLER GARDNER TRUST; AND MARSHALL T. STEVES,
TRUSTEE OF THE DINGS TRUST AGENCY,

Plaintiff/Appellees,
Vs.

SHELL WESTERN E & P, INC., AND
SHELL OIL COMPANY,

Defendant/Appellants.

Appeal from the District Court of
Stephens County, Oklahoma
Honorable Michael C. Flanagan, Trial Judge

(DECEMBER 18, 2009)

AFFIRMED

OPINION BY CAROL M. HANSEN, Presiding Judge:

71 Defendant/Appellants, Shell Western E & P, Inc. and
Shell Oil Company (collectively Shell), seek review of the
trial court’s judgment based on a jury verdict in favor of

(1a)
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Plaintiff/Appellees (Owners) for $13,205,916.00 in actual
damages and $53,625,000.00 in punitive damages in
Owners’ action for underpayment of oil and gas proceeds.
At issue is whether Owners’ claims sounded in tort such
that the statute of limitations was tolled until Owners
learned of their loss. We hold Shell owed a fiduciary duty
to Owners arising from its resort to the police powers of
the state in unitizing oil and gas interests, and therefore,
Owners timely brought a tort claim. We find no error of
law in the conduct of trial and affirm.

72 Owners are the successors to a net profits interest
reserved in a 1927 assignment of an oil and gas lease
(Crews Lease) in Stephens and Carter Counties, Oklaho-
ma.! Shell acquired the Crews Lease in 1948 and drilled
wells on the lease through the 1950s, paying a share of
the net profits to Owners or their predecessors. In 1964,
the Oklahoma Corporation Commission (Commission)
granted Shell’s application to create a waterflood unit for
secondary recovery in the Sims Sand, called the Brittain
Sims Unit. The Commission’s order adopted a unitiza-

' The assignment provided in part,

If said well produces oil or gas in paying quantities, then in that
event the party of the second part, as an additional consideration for
the assignment, agrees to carry the party of the first part for an un-
divided one-fourth (1/4) of the seven-eighths (7/8) working interest in
said above described oil and gas mining lease; that is to say, the par-
ty of the second part shall advance all of the cost of drilling, develop-
ment and operation necessary or convenient, and shall receive all of
the oil and gas produced therefrom until the sales of oil and gas pro-
duced from said property shall have reimbursed the party of the sec-
ond part for all monies so expended in the drilling, development and
operation of said lease, including all cost of investment and expense
necessary or incident to the proper development and operation of
said property, and after the second party has been so reimbursed,
then the party of the first part is to receive one-fourth (1/4) of the net
profits derived by the party of the second part from said premises.
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tion plan which designated Shell as the unit operator.
The plan expressly addressed net profits interests:

Any net profits, net proceeds, or other interest of
a similar nature, which is payable out of profits re-
sulting from operations under the instrument cre-
ating such interest, shall be payable as provided in
such instrument, except that as to the Unitized
Formation underlying the lands covered thereby in-
cluded in the Unit Area, such computations shall be
based not upon actual production from and costs
incurred in operations on such land, but instead
upon that portion of the unit production and unit
expense which is allocated to such lands under the
terms hereof.

In 1970, the Commission created the Brittain Deese Unit
for secondary recovery by waterflood in the Deese
Sands. It again adopted a unitization plan designating
Shell as operator and providing the same language
quoted above regarding net profits interests.

13 In 1972, the Commission adopted an order establish-
ing 80-acre drilling and spacing units for the development
of oil from the Sycamore formation. The order provided
in part:
4. That all royalty interests within any spacing unit
shall be communitized and each royalty owner with-
in any unit shall participate in the royalty from the
well drilled thereon in the relation that the acreage
owned by him bears to the total acreage in the unit.

5. That in the event there are divided or undivided
interests within any unit and the parties are unable
to agree on a plan for the development of the unit,
then their rights and equities shall be adjudicated
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by the Commission as provided for by subsection d,
Section 87.1; Title 52, OSA.

Shell was the operator of the Brittain Deep No. 2, a unit
well in the Sycamore. According to Shell, the Brittain
Deep No. 2 was not located on the Crews Lease but was
in the same 80-acre drilling and spacing unit for the Syca-
more, and therefore revenue and expenses from that well
should have included in the net profits calculations for
the Crews Lease.

14 In 1985, Shell sold its interest in the Crews Lease to
Maynard Oil Company (Maynard). Shell admits it failed
to pay Owners $750,708.00 in net profits from 1973
through 1985. Over $715,000.00 from the Brittain Deep
No. 2 Well and the rest was from the Brittain Deese
Waterflood Unit. Shell paid the net profits due from the
Brittain Sims unit.

15 In 1995, Owners filed the suit below against Shell and
Maynard, seeking actual and punitive damages under
theories of fraud and breach of statutory and quasi-fidu-
ciary duties. Maynard settled with Owners and was dis-
missed. Shell filed multiple motions for summary judg-
ment on statute of limitations grounds, among others.
The trial court denied summary judgment, ruling Shell as
operator had a fiduciary or quasi-fiduciary duty to non-
operators whose interests were unitized by Commission
order. It ruled Shell’s duties continued until repudiation
by Shell and communication of the repudiation to Own-
ers. It found there were issues of material fact prevent-
ing summary judgment on the statute of limitations de-
fense to the breach of fiduciary claim. It also found there
was an issue of material fact as to when Owners knew or
should have known of Shell’s alleged fraud, preventing
summary judgment on the statute of limitations defense
to Owners’ fraud claim.
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16 The parties tried the matter to a jury in May 2008.
The trial court bifurcated the issues of liability and actual
damages from the issue of punitive damages. The jury
found for Owners on their claims for (1) false representa-
tion, nondisclosure or concealment, deceit, or construc-
tive fraud, and (2) breach of fiduciary duty. It awarded
actual damages in the amount of $13,205,916.00. Prior to
submitting the case to the jury at the second stage of
trial, the trial court lifted the cap on punitive damages
pursuant to the statute in effect at the time the case was
filed, 23 0.S.1991 §9(A). The jury then awarded
$53,625,000.00 in punitive damages. The trial court
entered judgment for Owners in the amount of
$66,830,916.00. It denied Shell’s motions for judgment
notwithstanding the verdict and for remittitur or new
trial. Shell appeals from these orders.

I

17 As a threshold matter, we must address Shell’s con-
tention the trial court erred in ruling Shell had a fiduci-
ary duty to Owners and the statute of limitations did not
begin to run on Owners’ claim for breach of the fiduciary
duty until Shell repudiated its fiduciary duty and commu-
nicated that repudiation to Owners. Shell asserts Own-
ers’ claims are contract-based and subject to the five-
year limitations period of 12 O.S. Supp. 2008 § 95(A)(1).

18 In Oklahoma, oil and gas operators have no fiduciary
duty to non-operators arising solely from contracts such
as leases, communitization agreements, or joint operating
agreements. Howell v. Texaco Inc. (Howell), 2004 OK
92, 112 P.3d 1154, 1160-1161, and Tarrant v. Capstone
Oil and Gas Co. (Tarrant), 2008 OK CIV APP 17, 178
P.3d 866, 870-871. An operator’s breach of duties under
such agreements gives rise to a breach of contract claim,
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not a breach of fiduciary duty claim. Tarrant, 178 P.3d at
871.

19 However, the Oklahoma Supreme Court has “recog-
nized the existence of a fiduciary duty owed by a unit to
the royalty owners and lessees who are parties to the uni-
tization agreement or subject to the order creating the
unit. This is not a duty created by the lease agreement
but rather by the unitization order and agreement.”
Leck v. Continental Oil Co. (Leck), 1989 OK 173, 800 P.2d
224, 229. After unitization, the leases no longer control.
Howell, 112 P.3d at 1161. Instead, the parties’ relation-
ships are defined by statute and by Commission order.
“The unit organization with its operator stands in a posi-
tion similar to that of a trustee for all who are interested
in the oil production either as lessees or royalty owners.”
Young v. West Edmond Hunton Lime Unit, 1954 OK
195, 275 P.2d 304, 309. The fiduciary duty of the unit
operator arises not only from the creation of field-wide
units for secondary recovery under 52 0O.S. 2001 §§ 287.1-
287.15, but also from the creation of drilling and spacing
units under 52 O.S. Supp. 2007 §87.1. E.g., Leck, 800 P.2d
at 229. The critical factor is the resort to the police pow-
ers of the state on the part of a lessee in unitization pro-
ceedings which modify and amend existing legal rights.
Olansen v. Texaco Inc., 1978 OK 139, 587 P.2d 976, 985.

710 In the present case, Shell as the unit operator owed
a fiduciary duty to Owners to properly account for and
distribute oil and gas proceeds from the units. As to the
Brittain Deese unit, this duty clearly arose from the
Commission order creating the unit and appointing Shell
as unit operator. The situation as to the Brittain Deep
No. 2 unit is less clear-cut. The Commission created the
unit and ordered the royalty interests communitized, but
it did not pool the working interests and appoint an oper-
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ator. Shell became the operator pursuant to a joint oper-
ating agreement (JOA) between the working interest
owners. Had Owners been parties to the JOA, we would
not find a fiduciary duty. Owners were not parties to the
JOA because the net profits interest, although carved out
of the working interest, did not include the right to drill.
The Brittain Deep No. 2 was not drilled on the Crews
Lease; therefore Shell’s duty to Owners arose from the
Commission’s exercise of its police power on the lessees’
behalf. Owners’ right to payment from the oil proceeds
in the unit was communitized as royalty within the mean-
ing of the term as used in §87.1 and the Commission’s
order.” Accordingly, Shell as the unit operator owed a fi-
duciary duty to Owners.

711 The trial court instructed the jury an action for
breach of fiduciary duty must be brought within two
years of the date Owners knew or should have been
aware Shell repudiated its fiduciary duties to Owners. It
defined repudiation as “a clear, express communication of
rejection of the fiduciary duty.” The instruction is cor-
rect but incomplete. The trial court based the instruction
on the rationale of Justice Summers’ opinion, concurring
in result, in Goodall v. Trigg Drilling Co., Inc. (Trigg),
1997 OK 74, 944 P.2d 292, 297, in which he characterized
the relationship between operator and royalty interest
owner as quasi-fiduciary and cited Becker v. State ex rel
Dept. of Public Welfare, 1957 OK 102, 312 P.2d 935, 942

* The treatment of a net profits interest as a royalty interest is con-
sistent with the definition of royalty interest in the Production Reve-
nue Standards Act, 52 0.S. 2001 § 570.2(6), as a “percentage interest
in production or proceeds ... reserved or granted by a mineral in-
terest owner exclusive of any interest defined as a working interest
or subsequently created interest.” It is not a “subsequently created
interest” under §570.2(10) because the assignment reserving the
interest did not specify the interest would not be communitized.
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for the proposition “the statute of limitations begins to
run when a trustee repudiates the trust and such fact is
brought to the knowledge of the beneficiary.” However,
both Summers and the majority recognized the running
of the limitations period would be triggered by the inter-
est owner’s knowledge the operator owed the interest
owner money. Trigg, 944 P.2d at 295 and 297.

112 In other words, the discovery rule applicable in tort
cases applies to breach of fiduciary duty. The statute of
limitations on Owners’ claims for breach of fiduciary duty
began to run when they knew or, in the exercise of rea-
sonable diligence, should have known of their injury.
Szczepka v. Weaver, 1997 OK CIV APP 35, 942 P.2d 247,
249. Merely showing Owners knew the well was produc-
ing would not be sufficient to show they knew or should
have known of their injury. Owners were not due pay-
ment until sales of oil and gas produced from the prop-
erty had reimbursed the operator for the expenses of
drilling, development and operation of the lease. This
information was available only from Shell. Owners would
not know Shell held proceeds belonging to them, and
whether they were due payment, until they knew the
amount of sales and expenses for the units.

113 Although the trial court did not instruct the jury on
the discovery rule with regard to the breach of fiduciary
duty claim, it did instruct on the discovery rule as to the
statute of limitations on Owners’ claim for false repre-
sentation. The trial court presented the two claims to the
jury as alternative theories of recovery for the same in-
jury, and the jury found for Owners on both claims. In
order to find for Owners on the false representation
claim, the jury had to find Owners did not know Shell was
not paying them their share of the net profits prior to a
date two years before they filed their petition. There-
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fore, we are unable to find the jurors were misled and
reached a different conclusion than they would have
reached but for the incomplete instruction on the running
of the limitation period for breach of fiduciary duty.
Cimarron Feeders, Inc. v. Tri-County Elec. Coop., Inc.,
1991 OK 104, 818 P.2d 901, 902.

II

114 Shell’s next contention is the trial court erred in fail-
ing to instruct the jury on the proper burden of proof for
fraud. Owners assert Shell failed to preserve any error
from the refusal to give Shell’s requested instructions
Nos. 36 and 38. We agree. The manner for objecting to
jury instructions is set forth in 12 O0.S. 2001 § 578:

A party excepting to the giving of instructions, or
the refusal thereof, shall not be required to file a
formal bill of exceptions; but it shall be sufficient to
make objection thereto by dictating into the record
in open court, out of the hearing of the jury, after
the reading of all instructions, the number of the
particular instruction that was requested, refused
and is excepted to, or the number of the particular
instruction given by the court that is excepted to.
Provided, further, that the court shall furnish cop-
ies of the instructions to the plaintiff and defendant
prior to the time said instructions are given by the
court.

At the jury instruction conference during the trial below,
Shell’s attorney dictated into the record the numbers of
the jury instructions Shell requested, the trial court re-
fused, and Shell excepted to. Shell did not include re-
quested instructions Nos. 36 and 38 in its listing. After
stating Shell’s objections to the refused instructions, its
attorney made a blanket exception to all of the instruc-
tions that were given. He did not make a blanket excep-
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tion to the refused instructions. Based on this record, we
do not find Shell made known to the trial court its objec-
tion to the refusal to give Shell’s requested instructions
36 and 38. The burden of proof instruction the trial court
gave was Oklahoma Uniform Jury Instruction - Civil No.
3.1, which was Shell’s requested instruction No. 8. We
find no fundamental error.

115 Shell also argues the jury’s verdict is unsupported
by any evidence each Owner relied on Shell’s misrepre-
sentation. In order to preserve a challenge to the suffi-
ciency of the evidence, a party must move for directed
verdict at the close of all the evidence and before the
issues are submitted to the jury. Drowillard v. Jensen
Const. Co. of Oklahoma, Inc., 1979 OK 126, 601 P.2d 92,
94. Shell waived any challenge to the sufficiency of the
evidence by failing to do so.

116 Shell also challenges the use of a general verdict
form. We find no abuse of discretion in the trial court’s
refusal to direct special findings. OKLA. CONST. Art. 7,
§15.

III

717 Shell’s next contention is the trial court erred in
awarding prejudgment interest under the Production
Revenue Standards Act (PRSA), 52 0.S. 2001 §570.10
(§540 prior to renumbering by Laws 1992, ¢.190, §28).
Shell argues (1) prejudgment interest may not be award-
ed because Owners waived their statutory claim by not
submitting it to the jury, (2) a claim for interest under
§570.10 is barred by the statute of limitations and the
jury should have been instructed on that defense, and
(3) the trial court improperly applied the statute retro-
actively.

118 The PRSA does not create a statutory claim. Purcell
v. Santa Fe Minerals, Inc., 1998 OK 45, 961 P.2d 188,
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191-194. Rather, it imposes standards for the treatment
of proceeds from the sale of oil and gas production. e.g.,
§§570.4, 570.6, and 570.10. The Legislature expressly
stated its intent the PRSA applies “to all producing wells,
regardless of the date pooled, drilled or of the date of the
underlying leases.” §570.3. Section 570.14 sets forth a
five-year statute of limitations on actions brought pur-
suant to its provisions, but provides in subsection (D),
“nothing shall create, limit or expand any statute of
limitations applicable to production occurring prior to
September 1, 1992.”

719 Section 570.10 provides in part,

A. All proceeds from the sale of production shall be
regarded as separate and distinct from all other
funds of any person receiving or holding the same
until such time as such proceeds are paid to the
owners legally entitled thereto. Any person holding
revenue or proceeds from the sale of production
shall hold such revenue or proceeds for the benefit
of the owners legally entitled thereto. Nothing in
this subsection shall create an express trust.

B. Except as otherwise provided in this section:

1. Proceeds from the sale of oil or gas production
from an oil or gas well shall be paid to persons
legally entitled thereto:

a. commencing not later than six (6) months after
the date of first sale, and

b. thereafter not later than the last day of the
second succeeding month after the end of the
month within which such production is sold.

D. 1. Except as otherwise provided in paragraph 2
of this subsection, where proceeds from the sale of
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oil or gas production or some portion of such pro-
ceeds are not paid prior to the end of the applicable
time periods provided in this section, that portion
not timely paid shall earn interest at the rate of
twelve percent (12%) per annum to be compounded
annually, calculated from the end of the month in
which such production is sold until the day paid.

From 1980 to 1989, the statute provided for interest of
twelve percent per annum, without compounding. Laws
1980, . 205, § 1, and Laws 1989, c. 241, § 1. Although the
statute applies to all producing wells, it only alters rights
and duties prospectively. Teel v. Public Service Co. of
Oklahoma, 1985 OK 112, 767 P.2d 391, 399 (superseded
by statute on other grounds). The prejudgment interest
authorized by § 570.10 constitutes a part of the judgment
and is considered a part of the total liability recovered.
Fleet v. Sanguine, Ltd., 1993 OK 76, 854 P.2d 892, 899.
Prior to the statute’s enactment, the general prejudg-
ment interest statute applied, allowing six percent inter-
est when damages were certain or capable of being made
certain by calculation. 23 O.S. 2001 §6 and 15 O.S. 2001
§ 266.

920 Shell held production proceeds belonging to Owners.
During the time it held those proceeds, the proceeds
were regarded as separate and distinct from all other
funds of Shell. The proceeds Shell held prior to 1980
were subject to prejudgment interest pursuant to 23 O.S.
2001 §6. From 1980 to 1989 the proceeds were subject to
interest provided by the version of § 540 (§570.10) in ef-
fect at the time. When Shell continued to hold the pro-
ceeds after the effective date of the 1989 amendment, the
proceeds were subject to the compounded interest rate of
twelve percent in effect thereafter. The trial court’s in-
struction to the jury properly incorporated the applicable
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law on the awarding of prejudgment interest for each
time period.

IV

721 Lastly, Shell contends the improper punitive dam-
ages award requires new trial or remittitur. It argues
(1) punitive damages are not allowed for breach of con-
tract, (2) punitive damages should have been capped be-
cause there was no evidence of evil intent, (3) punitive
damages duplicated the penalty of prejudgment interest
under § 540 (§570.10), (4) prejudgment interest was not
part of compensatory damages and should not have been
considered in determining the amount of punitive dam-
ages, and (5) the punitive damages award was excessive
and in violation of the U.S. Constitution.

7122 As discussed in Part I above, Owners properly
brought this action in tort and not in contract. As dis-
cussed in Part III above, prejudgment interest under the
PRSA is part of compensatory damages. Although pre-
judgment interest under §540 (§570.10) was character-
ized as penal in Fleet v. Sanguine, Ltd., 1993 OK 76, 111,
854 P.2d 892, 899-900, and McClain v. Ricks Exploration
Co., 1994 OK CIV APP 76, 118, 894 P.2d 422, the Court in
Purcell v. Santa Fe Minerals, Inc., 1998 OK 45, 117, 961
P.2d 188, recognized the Legislature abrogated that
characterization by deleting the phrase “as a penalty”
from the statute in 1985. Therefore, the imposition of
prejudgment interest does not preclude a punitive dam-
ages award.

723 The trial court applied the punitive damage statute
in effect at the time this case was filed, 23 O.S. 1991 § 9,
which provided in part,

In any action for the breach of an obligation not
arising from contract, where the defendant has
been guilty of conduct evincing a wanton or reckless
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disregard for the rights of another, oppression,
fraud or malice, actual or presumed, the jury, in ad-
dition to the actual damages, may give damages for
the sake of example, and by way of punishing the
defendant, in an amount not exceeding the amount
of actual damages awarded. Provided, however, if
at the conclusion of the evidence and prior to the
submission of the case to the jury, the court shall
find, on the record and out of the presence of the
jury, that there is clear and convincing evidence
that the defendant is guilty of conduct evincing a
wanton or reckless disregard for the rights of an-
other, oppression, fraud or malice, actual or pre-
sumed, then the jury may give damages for the
sake of example, and by way of punishing the defen-
dant, and the percentage limitation on such dam-
ages set forth in this section shall not apply.

The trial court made the requisite finding on the record
and out of the presence of the jury there was “clear and
convincing evidence of fraud, non-disclosure, conceal-
ment, deceit,” and lifted the cap on punitive damages. It
then submitted the question of punitive damages to the

jury.

7124 We review the trial court’s initial determination of
the presence of clear and convincing evidence of fraud for
error of law. Rodebush By and Through Rodebush v.
Oklahoma Nursing Homes, Ltd., 1993 OK 160, 867 P.2d
1241, 1247. The testimony of Shell’s division order an-
alyst provided clear and convincing evidence Shell knew
in 1988 it held oil proceeds belonging to Owners. The
testimony of Shell’s designated corporate representative
is clear and convincing evidence (1) Shell knew Owners
did not know about the proceeds, (2) Shell did not tell
Owners about the proceeds, (3) Shell knew Owners relied
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on Shell’s operating statements, and (4) Shell intended to
keep Owners’ proceeds based on its position the statute
of limitations had run in 1987, two years after it sold the
Crews Lease to Maynard. Based on this record, we hold
the trial court did not err as a matter of law in its initial
determination of the presence of clear and convincing
evidence of fraud.

725 A grossly excessive punitive damage award violates
the Fourteenth Amendment right to due process. BMW
of North America, Inc. v. Gore (Gore), 517 U.S. 559, 569,
116 S. Ct. 1589, 1595, 134 L. Ed. 2d 809. In reviewing
punitive damages for constitutionality, we must “consider
three guideposts: (1) the degree of reprehensibility of the
defendant’s misconduct; (2) the disparity between the
actual or potential harm suffered by the plaintiff and the
punitive damages award; and (3) the difference between
the punitive damages awarded by the jury and the civil
penalties authorized or imposed in comparable cases.”
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 418, 123 S. Ct. 1513, 1520, 155 L. Ed. 2d 585.

726 In the present case, the reprehensibility of Shell’s
conduct is heightened by its intentional deceit of the
interest owners whose oil proceeds it held for their ben-
efit while it owed a fiduciary duty to those owners arising
from its resort to the police powers of the state in uni-
tizing oil and gas interests. The amount of the punitive
damage award was slightly more than four times the
amount of the actual damages awarded. We do not find
this disparity unreasonable. The punitive damage award
in this case compares favorably with that in 7XO
Production Corp. v. Alliance Resources Corp., 509 U.S.
443, 113 S. Ct. 2711, where the jury awarded $19,000.00
in actual damages arising from the defendant’s baseless
claim on plaintiffs oil and gas interests and
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$10,000,000.00 in punitive damages. Proportionately,
Shell has received a much lighter sanction.

127 For the foregoing reasons, the trial court’s judgment
is AFFIRMED.

MITCHELL, C.J., and HETHERINGTON, J. (sitting
by designation), concur.
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APPENDIX B

IN THE DISTRICT COURT OF
STEPHENS COUNTY
STATE OF OKLAHOMA

CASE No. CJ-1995-234L

NANCY FULLER HEBBLE, ET AL.,
Plaintiffs,

V.

SHELL WESTERN E & P, INC., AND
SHELL OIL COMPANY,
Defendants.

(OCTOBER 6, 2008)

ORDER

NOW ON this 18th day of August, 2008, the above-
cause comes on before me, the undersigned Associate
District Judge, upon the following:

A. Defendants’ Motion for Judgment as a Matter of
Law and Judgment Notwithstanding the Verdict
and Brief in Support; and,

B. Defendants’ Motion for Remittitur or for New
Trial.

Plaintiffs appear by counsel, Randall K. Calvert, Clark O.
Brewster, and Guy A. Fortney; Defendants appear by
counsel, R. Brad Miller and Gregory A. McKenzie;

WHEREUPON, the Court considered the motions of
Defendants and the responses of Plaintiffs; considered
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the briefs and argument of counsel; and after being fully
advised, finds and orders as follows, to-wit:

DEFENDANTS’ MOTION FOR JUDGMENT
AS A MATTER OF LAW

1. In their first proposition, Defendants contend that
the Court erred in finding the existence of a fiduciary or
quasi-fiduciary relationship between the parties. In
reviewing Defendants’ motion and brief, the Court finds
that Defendants simply restate their previous arguments
which were addressed in the Court’s previous orders and
rulings, with no new factual or legal basis. Therefore,
Defendants’ motion on this ground is hereby overruled,
AND IT IS SO ORDERED.

2. In their second proposition, Defendants contend
that the Court erred in finding the statute of limitations
did not begin to run on Plaintiffs’ claim for breach of
fiduciary duty until Defendants repudiated such duty and
Plaintiffs knew of the repudiation. Again, Defendants
simply restate their previous arguments which were ad-
dressed in the Court’s previous orders and rulings, with
no new factual or legal basis. Therefore, Defendants’
motion on this ground is likewise overruled, AND IT IS
SO ORDERED.

3. In their third proposition, Defendants contend as
follows:

a. Plaintiffs abandoned their claim under Okla.
Stat. tit. 52, §§ 540 or 570.10 by choosing not to
submit that claim to the jury;

b. Plaintiffs’ contractual claim to net profits does
not fall within the provisions of Okla. Stat. tit.
52, § 540;
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c. That the Production Revenue Standards Act
found at Okla. Stat. tit. 52, § 570.1, et seq., did
not apply to this action;

d. That the compounding interest provisions of
OKkla. Stat. tit. 52, § 540 enacted in 1989 did not
apply in this action; and,

e. That the interest rate provisions of Okla. Stat.
tit. 52, § 540, effective July 1, 1980, did not apply
to Plaintiffs’ causes of action accruing prior
thereto.

Except for paragraph 3(a) above, Defendants simply re-
state previous arguments without any new factual or
legal basis; therefore, Defendants’ motion on the grounds
stated in paragraphs 3(b), 3(c), 3(d), and 3(e), is over-
ruled. As to Defendants’ argument set forth in para-
graph 3(a) above, the Court finds that prior to trial, the
parties agreed there was no dispute in this case con-
cerning the following:

f. Marketability of Plaintiffs’ title;

g. The amount of actual production by Defendants;
and,

h. That Defendants’ had not paid to Plaintiffs their
share of the actual production.

As a result, the Court held by its order filed April 18,
2008, that the interest rates contained in Okla. Stat. tit.
52, § 540 and 570.10 were applicable, effective prospec-
tively from the date of each statutory rate change, and
that the Production Revenue Standards Act was
applicable from and after its effective date. The Court
simply instructed the jury accordingly. Based on the
Court’s rulings, there were no disputed issues under
§ 540 or 570.10 to submit to the jury. Therefore, Defen-
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dants’ motion on the ground stated in 3(a) above is like-
wise overruled, AND IT IS SO ORDERED.

DEFENDANTS’ MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
4. Defendants contend that they are entitled to judg-
ment notwithstanding the verdict for the following rea-
sons:

a. Plaintiffs’ claims are exclusively in contract for
which punitive damages are not recoverable.

b. No fiduciary duty existed under Oklahoma law,
and in the absence of a fiduciary duty, there was
no basis for any claim of fraud, including fraud
based upon theories of purported concealment
and constructive fraud.

c. There was no competent evidence of each of the
essential elements of Plaintiffs’ fraud theories.

d. Plaintiffs’ claims are barred by the applicable
statute of limitations and Plaintiffs’ did not meet
their burden of proving any tolling of the statute
of limitations.

e. There was no competent evidence of the type of
conduct that would warrant an award of punitive
damages.

f. There was no clear and convincing evidence of
the type of conduct necessary to lift the cap on
punitive damages.

A motion for judgment notwithstanding the verdict
(JNOV) should be granted only if there has been no evi-
dence presented by Plaintiffs showing a right to recover.
Fowler v. Lincoln County Conservation Dist., 2000 OK
96, 15 P.3d 502, 506. The general standard of review for
a denial of a motion for directed verdict or for judgment
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notwithstanding the verdict requires the appellate court
to examine the record for any evidence that reasonably
tends to support a judgment for the party against whom
the motion was made, disregarding all evidence in favor
of the moving party. Thomason v. Pilger, 112 P.3d 1162,
2005 OK 10; Myers v. Maxey, 1995 OK CIV APP 148,
915 P.2d 940; Trett v. Oklahoma Gas & Electric Co.,
1989 OK 54, 16, 775 P.2d 275, 277; Woods v. Fruehauf
Trailer Corp., 1988 OK 105, 1 8, 765 P.2d 770, 772. In
fact, a motion for judgment notwithstanding the verdict
should not be granted unless there is an entire absence of
proof on a material issue. First Nat. Bank in Durant v.
Honey Creek Entertainment Corp., 2002 OK 11, 54 P.3d
100. In this case, the Court finds sufficient evidence was
presented to support the jury verdict and the judgment
of the Court on all issues. Therefore, Defendants’ motion
on these grounds is hereby overruled, AND IT IS SO
ORDERED.

DEFENDANTS’ MOTION FOR REMITTITUR

5. Defendants argue that a remittitur of punitive dam-
ages is appropriate in this case because their conduct was
not violent; did not affect the health or safety of Plaintiffs
or anyone else; that Plaintiffs’ damages were economic in
nature only; and that the award is grossly excessive or
the result of improper passion, prejudice, or sympathy on
the part of the jury.

6. This case was filed just prior to August 25, 1995, the
effective date of the Oklahoma Legislature’s amendment
to Okla. Stat. tit. 23, § 9 (now § 9.1), which would have
limited punitive damages in this case. Notwithstanding,
the Court, bifurcated the punitive damages proceedings
in accordance with the new provisions of § 9.1; however,
prior to instructing the jury on punitive damages, the
Court found that there was clear and convincing evidence
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of fraud and removed the cap on the amount. The Court
further instructed the jury that the law did not require
them to award punitive damages, but if they did, they
must consider the following factors:

a.

k.

Punitive damages are not to be considered as
compensation to Plaintiffs;

. That punitive damages are to serve as punish-

ment to Defendants and as an example to others
to deter them from like conduct;

That the purpose of punitive damages is to pun-
ish, not destroy Defendants;

. The harm the Defendants’ conduct caused and is

likely to cause;

The degree of wrongfulness of Defendants’ con-
duct;

How long the conduct lasted and whether it is
likely to continue;

. Whether there was other similar conduct, and if

s0, how often it occurred;

. How aware Defendants were of the conduct and

its consequences, and whether there were at-
tempts to conceal the conduct;

Whether the Defendants benefitted from the
conduct, and if so, whether that benefit should
be taken away;

The need to discourage others from similar con-
duct; and,

The financial resources of the Defendants.

Defendants’ request essentially calls for the Court to
substitute its own findings for those of the jury relative
to the punitive damages award. To do that, the Court
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would have to find that the jury’s determination was in-
consistent with the evidence and the reasonable infer-
ences to be drawn therefrom as a whole. The jury con-
sidered the evidence and observed the witnesses and
their demeanor and credibility. The effect and weight to
be given the evidence and the testimony is for the trier of
fact. The Court will not disturb the jury’s findings simply
because the record might also support a contrary inter-
pretation. In the Court’s opinion, the record contains di-
rect evidence which, taken together with all reasonable
inferences in Plaintiffs’ favor, is sufficient to present a
clear and convincing prima facie case of breach of fidu-
ciary duty; false representation; and nondisclosure or
concealment. Therefore, the Court will not disturb the
jury’s determination that punitive damages were appro-
priately awarded in this case, AND IT IS SO OR-
DERED.

7. The Court does have the authority to order a re-
mittitur of the punitive damage award if the amount is
grossly excessive, or is the result of improper passion,
prejudice or sympathy on the party of the jury, AND IT
IS SO ORDERED.

8. Perhaps the most important indication of the rea-
sonableness of a punitive damage award is the degree of
reprehensibility of Defendants’ conduct. BMW of North
America, Inc., v. Gore, 517 U.S. 559, 116 S. Ct. 1589. In
this case, the record supports the jury’s finding that
Defendants’ conduct was very reprehensible. It is true
that nonviolent acts are less serious than acts marked by
violence or threats of violence. Similarly, trickery and
deceit are more reprehensible than negligence or mis-
take. The evidence in this case clearly supports the find-
ing of the jury that Defendants knew that Plaintiffs were
entitled to their share of production; knew the actual
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amount of production and the Plaintiffs’ share thereof;
knew they had not paid Plaintiffs; concealed their non-
payment; and made misrepresentations about such non-
payment. This Court finds that the aggravating factors
associated with reprehensible conduct are present in this
case and support the amount of the punitive damage
award, AND IT IS SO ORDERED.

9. The second and most commonly cited indication of
unreasonable or excessive punitive damage awards is its
ratio to the actual harm inflicted on a Plaintiff. There are
cases where low awards of compensatory damages may
properly support a higher ratio than high compensatory
awards, if, for example, a particularly egregious act has
resulted in only a small amount of economic damages.
BMW of North America, Inc., v. Gore, 517 U.S. 559, 116
S. Ct. 1589. Likewise, a higher ratio may also be justified
in cases in which the injury is hard to detect or the mone-
tary value of non-economic harm might have been diffi-
cult to determine. The U.S. Supreme Court has said with
respect to the amount of punitive damages that “... we
need not, and indeed we cannot, draw a mathematical
bright line between the constitutionally acceptable and
the constitutionally unacceptable that would fit every
case. We can say, however, that a general concern of
reasonableness . . . properly enters into the constitutional
calculus.” TXO Production Corp. v. Alliance Resources
Corp., 509 U.S. 443, at 458, 113 S. Ct. 2711, at 2720,
quoting Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1,
at 18, 111 S. Ct. 1032, at 1043 (1991). This Court has
already addressed the Defendants’ arguments concern-
ing the applicability of interest rates and the effect there-
of on the amount of actual damages, and has rejected
Defendants’ arguments. And the Court is not persuaded
that the decision in Exxon Shipping Co. v. Baker, 128 S.
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Ct. 2605 (2008), which dealt with punitive damages in a
maritime case, would require a remittitur in this case.
Therefore, the Court concludes that the amount of the
punitive damage award in this case of $53,625,000, has a
ratio to the actual damages of $13,205,916, of 4.06:1. The
Court finds this ratio to be well within a constitutionally
acceptable range and will not order a remittitur on that

basis, AND IT IS SO ORDERED.

10. The Court further rejects the Defendants’ argu-
ment that sanctions for comparable misconduct other-
wise exist under Oklahoma law which obviate the applica-
tion of the Okla. Stat. tit. 23, § 9, and Okla. Stat. tit. 52,
§ 540 and 570.10, and finds that such argument is not
supported in the law. Therefore, the Court will not order
a remittitur on that basis, AND IT IS SO ORDERED.

DEFENDANTS’ CLAIM THAT ACTUAL
DAMAGES WERE EXCESSIVE

11. The Court finds that Defendants’ argument that
the actual damages awarded in this case were excessive
contained no new factual or legal basis, have been ad-
dressed above or in previous orders of the Court and
rejected, and therefore, the Court will not order a remit-
titur of actual or punitive damages based thereon, AND
IT IS SO ORDERED.

12. The Court also finds that Defendants’ surviva-
bility-of-claims argument was not timely raised and was

not addressed during the trial, and therefore, the same is
hereby overruled, AND IT IS SO ORDERED.

DEFENDANTS’ ALTERNATIVE
MOTION FOR NEW TRIAL
13. After a thorough review of Defendants’ Alterna-
tive Motion for New Trial and Plaintiffs’ Response there-
to, the Court finds that for the reasons set forth in
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Plaintiffs’ response, said motion is hereby overruled,
AND IT IS SO ORDERED.

Signed this 30th day of September, 2008.

/s/
MICHAEL C. FLANAGAN
Associate District Judge
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APPENDIX C
IN THE DISTRICT COURT OF
STEPHENS COUNTY
STATE OF OKLAHOMA

CASE No. CJ-1995-234L

NANCY FULLER HEBBLE AND SUSAN FULLER MALEY, AS
INDIVIDUALS; NANCY HEBBLE AND SUSAN MALEY AS CO-
TRUSTEES OF THE THOMAS R. FULLER TESTAMENTARY
TRUST; WACHOVIA BANK, N.A. AS EXECUTOR OF THE
ESTATE OF ELIZABETH FULLER GARDNER AND TRUSTEE
OF THE ELIZABETH FULLER GARDNER REVOCABLE
TRUST; AND MARSHALL T. STEVES, TRUSTEE OF THE
DINGS TRUST AGENCY,

Plaintiffs,

V.

SHELL WESTERN E & P, INC. AND
SHELL OIL COMPANY,
Defendants.

(MAY 30, 2008)

JOURNAL ENTRY OF JUDGMENT

The above referenced cause came on for trial on May
1, 2008, through May 9, 2008. Plaintiffs, (1) Nancy Fuller
Hebble; (2) Susan Fuller Maley; (3) Nancy Hebble and
Susan Maley as Co-Trustees of the Thomas R. Fuller
Testamentary Trust; (4) Wachovia Bank, N.A., as Execu-
tor of the Estate of Elizabeth Fuller Gardner and Trus-
tee of the Elizabeth Fuller Gardner Revocable Trust; and
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(5) Marshall T. Steves, Trustee of the Dings Trust Agen-
cy, were represented by Randall K. Calvert, Calvert Law
Firm, of Oklahoma City, Oklahoma; and Clark Brewster
and Guy Fortney, Brewster & De Angelis, of Tulsa, Okla-
homa. Defendants Shell Western E & P, Inc. and Shell
Oil Company were represented by R. Brad Miller, Dur-
bin, Larimore and Bialick, of Oklahoma City, Oklahoma;
Gregory A. McKenzie, Gregory A. McKenzie, P.C., of
Edmond, Oklahoma; and Mack Martin, Martin Law
Firm, of Oklahoma City, Oklahoma.

After the jury was empaneled, Plaintiffs proceeded to
present their case. Plaintiffs presented witnesses and
evidence. At the close of Plaintiffs’ evidence, Defendants
Shell Western E & P, Inc. and Shell Oil Company de-
murred to the evidence and moved to dismiss the Plain-
tiffs’ cause. This motion was denied. Defendants then
presented witnesses and exhibits. The jury was properly
instructed and counsel made closing arguments. The
jury retired to deliberate. The jury returned the follow-
ing verdict:

We, the jury, empaneled and sworn in the above
entitled cause, do, upon our oaths, find for the
Plaintiffs on the claim of:

False Representation;
Nondisclosure or Concealment;
Deceit; and/or

Constructive Fraud Yes _ x
No
Breach of Fiduciary Duty Yes _ X
No
and fix the dollar amount of Plaintiffs’ damages in
the sum of $13,205,916.

The verdict was unanimous.
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At the conclusion of the evidence and prior to the sub-
mission of the case to the jury for the bifurcated second
stage of the case, the Court found on the record and out
of the presence of the jury, clear and convincing evidence
that the Defendants are guilty of conduct evincing a
wanton or reckless disregard for the rights of another,
oppression, malice or fraud, actual or presumed. Having
made the express findings pursuant to Okla. Stat. tit. 23,
§ 9, the trial proceeded to the second stage on the issue of
punitive damages.

Plaintiffs presented evidence of the financial condition
of Shell Oil Company and rested. The Court instructed
the jury on the issue of punitive damages in the second
stage of the proceeding. The parties presented closing
arguments and the jury retired to deliberate. The jury
returned its verdict on May 9, 2008, in favor of the
Plaintiffs and awarded punitive damages in the amount of
Fifty-three Million, Six Hundred Twenty-five Thousand
Dollars ($53,625,000).

IT IS THEREFORE ORDERED, ADJUDGED
AND DECREED as follows: The Plaintiffs, (1) Nancy
Fuller Hebble; (2) Susan Fuller Maley; (3) Nancy Hebble
and Susan Maley as Co-Trustees of the Thomas R. Fuller
Testamentary Trust; (4) Wachovia Bank, N.A., as Execu-
tor of the Estate of Elizabeth Fuller Gardner and Trus-
tee of the Elizabeth Fuller Gardner Revocable Trust; and
(5) Marshall T. Steves, Trustee of the Dings Trust
Agency, are awarded judgment against Shell Western
E & P, Inc. and Shell Oil Company in the amount of
Thirteen Million, Two Hundred and Five Thousand, Nine
Hundred and Sixteen Dollars ($13,205,916) in actual
damages for financial loss and statutory interest thereon,
and punitive damages in the amount of Fifty-three
Million, Six Hundred Twenty-five Thousand Dollars
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($53,625,000), for a total judgment in the amount of Sixty-
six Million, Eight Hundred Thirty Thousand, Nine Hun-
dred Sixteen Dollars ($66,830,916).

Signed this 27th day of May, 2008.

/s/
MICHAEL C. FLANAGAN
Associate District Judge
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APPENDIX D
IN THE COURT OF CIVIL APPEALS
OF THE STATE OF OKLAHOMA
DIVISION III

CASE N0.106,470

NANCY FULLER HEBBLE AND SUSAN FULLER
MALEY, AS INDIVIDUALS; NANCY FULLER HEBBLE AND
SUSAN FULLER MALEY, AS CO-TRUSTEES OF THOMAS R.
FULLER TESTAMENT TRUST; WACHOVIA BANK, N.A., AS

EXECUTOR OF THE ESTATE AND TRUST OF ELIZABETH
FULLER GARDNER TRUST; AND MARSHALL T. STEVES,
TRUSTEE OF THE DINGS TRUST AGENCY,

Plaintiff/Appellees,

VS.
SHELL WESTERN E & P, INC., AND
SHELL OIL COMPANY,
Defendant/Appellants.

(JANUARY 26, 2010)

ORDER

Appellants’ Petition for Rehearing and Brief in
Support, filed January 7, 2010, is DENIED.

DONE BY ORDER OF THE COURT OF CIVIL
APPEALS IN CONFERENCE this 25th day of
January, 2010.

/s/
CAROL M. HANSEN
Presiding Judge
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APPENDIX E
IN THE SUPREME COURT

OF THE STATE OF OKLAHOMA

MONDAY, APRIL 12, 2010

THE CLERK IS DIRECTED TO ENTER THE
FOLLOWING ORDERS OF THE COURT:

106,002

106,199

106,470

Faust Corporation, an Oklahoma
Corporation v. Tracy Stanfield by his
Guardian Mildred Stanfield

Petition for certiorari is denied.
ALL JUSTICES CONCUR

State of Oklahoma, ex rel Department of
Transportation v. Rick’s Convenience,
Incorporated, et al

Petition for certiorari is denied.
ALL JUSTICES CONCUR

Nancy Fuller Hebble, Susan Fuller Maley,
as individuals, et al v Shell Western E & P,
Inc., et al

Petition for certiorari is denied.

CONCUR: Edmondson, C.J., Hargrave,
Opala, Watt, Colbert, Reif, JJ.

DISSENT: Taylor, V.C.J., I would grant
certiorari to give a full and meaningful de
novo review of this punitive damages award
under the State Farm v. Campbell, 538 U.S.
408 (2003), guideposts and factors. That
review should also include a complete



106, 488

106,523
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examination of the issue of due process in the
award of these punitive damages.
Winchester (joins Taylor, V.C.J.), J.

NOT PARTICIPATING: Kauger, J.
Jerry Bryant v. Connie Bryant
Petition for certiorari is denied.
ALL JUSTICES CONCUR

(Comp w/106,524 & 106,5625) Frank Combs v.
Helen K. Combs

Petition for certiorari is denied.
ALL JUSTICES CONCUR

/s/
CHIEF JUSTICE
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APPENDIX F
IN THE SUPREME COURT

OF THE STATE OF OKLAHOMA

THURSDAY, APRIL 15, 2010

THE CLERK IS DIRECTED TO ENTER THE
FOLLOWING ORDERS OF THE COURT:

106,470

107,350

107,657

Nancy Fuller Hebble, et al v. Shell Western
E& P, Inc., et al

Appellants’ motion to suspend effective-
ness of mandate is granted. Mandate will
timely issue upon conclusion of appeal,
including pending motions but its effec-
tiveness will be suspended until expiration
of time to file petition for certiorari or
disposition of petition if filed.

The State of Oklahoma, ex rel Craig Ladd,
District Attorney v. $457.02 in U.S. Currency
and Embry Jay Loftis

The court notes no appellant’s brief in
chief has been filed according to docket of
this Court. Appellant must file brief or
appeal will be dismissed.

Rusty D. Weathers v. Jennifer L. Weathers

Motion to file amended designation of
record is granted provided that amended
notice of completion of record is filed by
May 1, 2010. Appellant’s brief in chief
shall be filed by May 14, 2010. This time
limit will not be extended.
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108,186

108,188
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Melody Sue Kosechequetah, now Figuera v.
Dustin Kosechequetah

Controversy regarding contents of nar-
rative statement must be resolved in trial
court. Narrative must be approved and
filed in trial court in time for inclusion in
record and notice of completion of record
due September 7, 2010.

In the Matter of the Estate of Inez Nix, aka
Earnest Inez Nix

The Oklahoma Department of Wildlife
Conservation v. Carlos A. Williamson

In the Matter of the Estate of Inez Nix, aka
Earnest Inez Nix, Deceased Carlos A.
Williamson, Personal Representative v.
State of Oklahoma, ex rel The Oklahoma
Department of Wildlife Conservation,
Testament Beneficiary

Appeals from same trial court proceeding
are consolidated under surviving appeal
#108,186.

/s/
CHIEF JUSTICE
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APPENDIX G

IN THE SUPREME COURT
OF THE STATE OF OKLAHOMA

(October 1, 2009)

The following cases are assigned to the Court of Civil
Appeals Oklahoma City, Divisions 1 and 3. The judges
serving in the Oklahoma City Divisions are Carol M.
Hansen, Larry E. Joplin, Kenneth L. Buettner and E.
Bay Mitchell, IIT and Robert Dick Bell. The judges sit in
three-judge panels which rotate periodically, but all
assigned cases will be decided by three of the above
named judges. Any party may seek disqualification of
any judge pursuant to Okla. Sup. Ct.R.1.175,12 0.S. 2001,
Ch. 15, App. 1 and 20 O.S. 2001 §§ 30.3, 1401 and 1402.

106,470 Hebble et al v. Shell Western E & P
106,544 D.O.T.v. Williams et al

106,573  James R. Vannoy et al v. RM Luna

106,602  Rogers v. Alizadeh-Fard

107,255  Stephens v. Oklahoma Highway Patrol et al
107,289 Guzmanv. J & J Tree Services LL.C et al

The proceedings are to be governed by Oklahoma Su-
preme Court Rules, Part V, Appeals Assigned to Court of
Civil Appeals. 12 O0.S. 2001 Ch. 15, App. 1. Until the
Court of Civil Appeals has made its final disposition, all
motions, petitions and other paperwork shall be filed with
the Clerk of the Supreme Court who serves ex officio as
the clerk of the Court of Civil Appeals room B-2, State
Capitol, Oklahoma City, Oklahoma, 73105.
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DONE BY ORDER OF THE SUPREME COURT
THIS 1°" DAY OF OCTOBER, 2009.

/s/
CHIEF JUSTICE
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APPENDIX H
IN THE DISTRICT COURT OF
STEPHENS COUNTY
STATE OF OKLAHOMA

CASE No. CJ-95-234L

NANCY FULLER HEBBLE, SUSAN FULLER MALEY, AS

INDIVIDUALS; NANCY HEBBLE AND SUSAN MALEY, AS

CO-TRUSTEES OF THOMAS R. FULLER TESTAMENTARY
TRUST; WACHOVIA BANK, N.A. AS EXECUTOR OF ESTATE
AND TRUSTEE OF ELIZABETH FULLER GARDNER TRUST;

MARSHALL T. STEVES, TRUSTEE OF THE DINGS
TRUST AGENCY,
Plaintiffs,

V.

SHELL WESTERN E & P, INC., AND
SHELL OIL COMPANY,

Defendants.

(JUNE 11, 2008)

DEFENDANTS’ MOTION FOR REMITTITUR
OR FOR NEW TRIAL

Defendants, Shell Western E & P, Inc. (“Shell
Western”) and Shell Oil Company (“Shell Oil”) (some-
times collectively referred to herein as “Shell”), pursuant
to 12 O.S. § 651 and U.S. Const. Amend. XIV, move the
Court to grant a remittitur of both punitive and actual
damages. In the alternative, Shell requests that this




39a

Court grant a new trial. Shell seeks this relief on the
following grounds:'
MOTION FOR REMITTITUR

Excessive Punitive Damages
kok %k

2. The punitive damages are grossly excessive in vio-
lation of Defendants’ substantive due process rights un-
der the Due Process Clause of U.S. Const. Amend. XIV.
See Phillip Morris USA v. Williams, 127 S. Ct. 1057
(2007); State Farm Mut. Auto. Ins. v. Campbell, 538 U.S.
408 (2003). The three guideposts for determining the
constitutionality of a punitive damage award, with the
most important factor being the first, are: (1) the degree
of reprehensibility of the defendant’s misconduct; (2) the
disparity between the actual or potential harm suffered
by the plaintiff, and the punitive damages award; and (3)
the difference between the punitive damages awarded
and the civil penalties authorized under state law for
comparable conduct. See Campbell, 538 U.S. at 418.
Under these guideposts, the punitive damage award is
unconstitutionally excessive considering the nature of
Defendants’ conduct and the lack of a reasonable relation
of the amount of the award to the harm to the Plaintiffs,
and when compared to civil penalties under Oklahoma
law for comparable conduct.

a. With respect to reprehensibility, the harm
caused was economic as opposed to physical; there was
no evidence that Defendants’ conduct evinced an indif-

' This Motion is timely filed within ten days of the filing of the judg-
ment, pursuant to 12 0.S. §§ 653 and 2006(A)(1). Shell also filed on
this same date a Motion for Judgment and for Judgment Notwith-
standing the Verdict. This Motion for Remittitur or for New Trial
need not be considered should Shell’s Motion for Judgment and for
Judgment Notwithstanding the Verdict be granted.
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ference to or a reckless disregard of the health or safety
of others; there was no evidence that Defendants were
aware that any Plaintiff was financially vulnerable; and
the conduct complained of was the failure to properly
account and pay net profits that were agreed upon in a
contract. See FDIC v. Hamalton, 122 F.3d 854, 862 (10th
Cir. 1997) (“... the fact that NationsBank’s conduct here
was non-violent makes it less reprehensible.”); Bridge-
port Music, Inc. v. Justin Combs Pub., 507 F.3d 470, 487
(6th Cir. 2007) (“In this case where only one of the repre-
hensibility factors is present, a ratio in the range of 1:1 to
2:1is all that due process will allow.”).

b. With respect to the second factor, the award
must be both reasonable and proportionate to the amount
of harm to the plaintiff and to the general damages
recovered. Campbell, 538 U.S. at 426. Here, the award is
neither reasonable nor proportionate to the general dam-
ages recovered, given the fact that Plaintiffs’ loss was
purely monetary, and there was a substantial award of
interest that was penal in nature. When prejudgment
interest is excluded from the comparison of punitive dam-
ages to actual damages (see paragraph 3(b) infra), the
ratio of punitive damages to actual damages is 71.4:1. See
Bridgeport, 507 F.3d at 488 (“The Supreme Court has
made clear that ‘[w]hen compensatory damages are sub-
stantial, then a lesser ratio, perhaps only equal to com-
pensatory damages, can reach the outermost limit of the
due process guarantee.”) (quoting Campbell, 538 U.S. at
425); Hamilton, 122 F.3d at 862 (in ordering remittitur of
$1.2 million punitive damage award of all amounts in
excess of $264,000, the court stated: “When the injury is
economic, and particularly when it arises out of a con-
tractual relationship ... the permissible ratio of punitive
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damages to actual damages should be relatively mod-
est.”).

c. The only civil penalty under Oklahoma law for
comparable conduct is the penalty of 12% interest on the
proceeds found to be due and owing provided by former
52 0.S. § 540. This penalty did not exist in this case until
several years after the wells had been drilled and were
producing. Cf. Hamilton, 122 F.3d at 862 (“Instead, the
Hamiltons’ fraud claim arises out of an alleged breach of
contract which, under Oklahoma law, will only rarely sus-
tain a tort cause of action. This suggests that Nations-
Bank was not on notice that its conduect could give rise to
substantial non-compensatory liability. Accordingly, this
factor also drives us to conclude that the maximum con-
stitutionally permissible ratio of punitive to actual dam-
ages is fairly low in this case.”).

3. The award of punitive damages is in violation of
Oklahoma law and also in violation of Shell’s procedural
due process rights guaranteed by U.S. Const. Amend.
XIV because:

a. The Court refused to instruct the jury and to
provide a verdict form, as requested by Defendants, that
would allow the jury to make a determination of punitive
damages as to each Plaintiff and each Defendant. See
Defendant’s Requested Instruction Nos. 12 and 33, and
Defendants’ Requested Verdict Forms. Instead, the
Court required the jury find for or against all of the
Plaintiffs and both Defendants and to award a single sum
of punitive damages, as if the case were a class action.
Each Plaintiff was required to establish entitlement to
punitive damages against each Defendant. There was no



42a

alter ego alleged or proved and there is no joint and
several liability for punitive damages.”

b. The Court erred in allowing Plaintiffs’ counsel to
argue, over Defendants’ objection, that the jury should
award actual damages in the amount of four times the
amount of actual damages awarded—including the pre-
judgment interest awarded—and in refusing to instruct
the jury that they were required to exclude prejudgment
interest in their consideration of the amount of punitive
damages. See Texas Health Enterprises, Inc. v. Geisler,
9 S.W.3d 163, 169 (Tex. App. Fort Worth 1999) (court, in
holding that in determining the cap on punitive damages
prejudgment interest could not be included, stated:
“Adding prejudgment interest to the actual damages
award and then imposing the statutory cap on this aggre-
gate amount yields the same result forbidden by the su-
preme court when it said prejudgment interest could not
be awarded on [punitive] damages.”); Casto v. Arkansas-
Lowisiana Gas Co., 562 F.2d 622, 625-626 (10th Cir. 1977)
(court, applying Oklahoma law, held that prejudgment
interest is not allowed on an award of punitive damages).’

? See Gallegos v. Citizens Ins. Agency, 108 N.M. 722, 779 P.2d 99,
105 (1989) (punitive damages awarded against two or more defen-
dants must be separately determined as to each defendant); U.S.
Indus. v. Touche Ross & Co.., 854 F.2d 1223, 1261 (10th Cir. 1988)
(liability of defendants on claims for common law fraud and punitive
damages is several and independent only); Shields v. Martin, 109
Idaho 132, 706 P.2d 21, 27 (1985) (liability for punitive damages is not
joint and several); Embrey v. Holly, 293 Md. 128, 442 A.2d 966, 973
(1982) (award of punitive damages should be apportioned between
multiple wrongdoers “depending upon the degree of culpability and
pecuniary status of each.”).

? Prejudgment interest must be authorized by statute. See Majors
v. Good, 1992 OK 76, 832 P.2d 420, 422. Punitive damages are not
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If pre-judgment interest is excluded from the amount
of punitive damages awarded, the ratio of punitive
damages to the amount of actual damages awarded is in
excess of 74:1. By allowing the jury to consider pre-judg-
ment interest in determining the ratio of punitive dam-
ages to actual damages, the Plaintiffs were allowed to
recover prejudgment interest five times over, resulting in
an impermissible multiple penalty.*

c. The Court’s Instruction No. 1 in the Second
Stage of the Trial erroneously instructed the jury that
they could award punitive damages if they found fraud.
This instruction was erroneous because the jury had
already found fraud, and had done so under an erroneous
and less stringent burden of proof than that required by
law. Cf. Lenn v. Muiller, 1965 OK 86, 403 P.2d 458, 462
(court affirmed an award of actual damages for fraud but
reversed the judgment for punitive damages, finding that
the circumstances of the case did not show “the aggravat-
ing circumstances for such gross negligence and indiffer-
ence as to amount to evil intent on the part of defendant
to sustain exemplary damages.”). See also Hamalton v.
Amwar Petrolewm Co., 1989 OK 15, 769 P.2d 146, 149.°

d. The elements of fraud and definition of fraud
contained in Jury Instruction No. 1 do not set forth the

compensatory in nature and there is no statute authorizing an award
of prejudgment interest on punitive damages in Oklahoma.

* The $13,205,916.00 actual damages awarded by the jury consisted
of $750,695.00 as the principal sums due and owing, and
$12,455,221.00 in prejudgment interest.

® In order to warrant punitive damages, ““The act which constitutes
the cause of action must be activated by or accompanied with some
evil intent, or must be the result of such gross negligence—such dis-
regard of another’s rights—as is deemed equivalent to such intent.””
Newport v. USAA, 2000 OK 59, 1 50, 11 P.3d 190, 204, quoting
Slocum v. Phillips Petroleum Co., 1983 OK 112, 678 P.2d 716, 719.
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requisite elements of fraud. The court’s instruction that
the jury could find fraud and award punitive damages
from a pattern of conduct of purported concealment is
contrary to law and the evidence, and deprives Defen-
dants of their right to due process of law. Cf. Austin v.
Cockings, 1994 OK 29, 871 P.2d 33, 35 (“Use of the terms
‘false suggestions’ [in jury instruction on elements of
fraud] could easily have mislead the jury resulting in an
unfair trial ....”).

e. The Court erred and deprived Defendants of
their right to procedural due process by failing to
instruct the jury, as requested by Defendants, that a
breach of contract or mere mistake or error, even if
negligent does not constitute malice, as requested by
Defendants. See Defendants’ Requested Instruction No.
33. See also Ruth Fuel Co. v. Nichter, 1935 OK 1134, 51
P.2d 502, 504 (trial court ended by refusing to provide the
defendant’s requested instruction pertaining to punitive
damages, which would have advise the jury “that if the
evidence failed to show the defendant guilty of conduct
justifying the exemplary damages, that then and in that
event the plaintiff would not be entitled to recover
exemplary damages. ... This court has held repeatedly
that it is error for the court to refuse a requested in-
struction properly drawn and presenting defendant’s the-
ory to the jury.”).

f. The Court erred and deprived Defendants of
their due process rights by failing to instruct the jury as
to the factors that the jury could consider in determining
the gravity or reprehensibility of the Defendants’ con-
duct, as requested by Defendants. See Defendants’ Re-
quested Instruction No. 33.

g. The Court committed prejudicial error and
violated Defendants’ due process rights by allowing
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Plaintiffs to introduce into evidence, over Defendants’ ob-
jection, a formula for determining the amount of punitive
damages, which was based solely on Shell Oil’s financial
condition and did not take into account any other factor.
See Voilas v. GMC, 73 F. Supp. 2d 452, 463-464 (D.N.J.
1999); Hayes v. Wal-Mart Stores, Inc., 294 F. Supp. 2d
1249, 1250-1251 (E.D. OKkla. 2003); Burton v. Wyeth-
Ayerst Labs. Dw. of Am. Home Prods. Corp., 513 F.
Supp. 2d 708, 716 (N.D. Tex. 2007). The reprehensibility
of the conduct is the most important factor to examine in
determining the constitutionality of a punitive damage
award. “The wealth of a defendant cannot justify an
otherwise unconstitutional punitive damages award.”
Campbell, 538 U.S. at 427. Further, “the presentation of
evidence of a defendant’s net worth creates the potential
that juries will use their verdicts to express biases
against big businesses, particularly those without strong
local presences.” Id. at 417 (internal quotation marks
and citation omitted).

4. As discussed in the next section, a substantial re-
mittitur of actual damages should be ordered. Such a re-
mittitur of actual damages would require a remittitur of
punitive damages so that any punitive damages bear a
reasonable relation to the actual damages. See Frank v.
Mayberry, 1999 OK 63, 1129-30, 985 P.2d 773, 777.

5. There was no clear and convincing evidence of the
conduct warranting an award of punitive damages and,
therefore, a remittitur should be ordered of the amount
of punitive damages in excess of the amount of the actual
damages awarded. See 23 O.S. (1991) § 9.

ok ok
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APPENDIX I

IN THE DISTRICT COURT OF
STEPHENS COUNTY
STATE OF OKLAHOMA

CASE No. CJ-95-234L

NANCY FULLER HEBBLE, ET AL.,
Plaintiffs,

V.

SHELL WESTERN E & P, INC., ET AL.,
Defendants.

(JuLy 2, 2008)

DEFENDANTS’ SUPPLEMENT TO MOTION FOR
REMITTITUR OR FOR NEW TRIAL

Defendants, Shell Western E & P, Inc. and Shell Oil
Company, supplement their Motion for Remittitur or for
New Trial filed in this case on June 13, 2008, with the
case of Exxon Shipping Co. v. Baker, No. 07-219, which
was decided by the United States Supreme Court on
June 25, 2008. A copy of that decision is attached hereto
as Exhibit “A”. Defendants seek judgment notwith-
standing the verdict in their favor on Plaintiffs’ claim for
punitive damages. Alternatively, the Exxon decision sup-
ports a remittitur of punitive damages to an amount less
than the amount of actual damages, as was done in the
cases cited by Defendants in their Motion for Remittitur
or for New Trial. See Chandler v. Denton, 1987 OK 38,
741 P.2d 855 (remittitur ordered under which the ratio of
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punitive damages to actual damages was approximately
0.42:1); American Nat'l Bank & Trust Co. v. Bic Corp.,
1994 OK CIV APP 70, 880 P.2d 420 (remittitur ordered
under which the ratio of punitive damages to actual
damages was approximately 0.57:1).

1. In Exxon, the Court reviewed an award of $2.5
billion in punitive damages (after a remittitur ordered by
the Ninth Circuit Court of Appeals), in a case arising
from the spill of 11 million gallons of crude oil into Prince
William Sound, which the Court characterized as a
“disaster”. The Exxon disaster was massive, impacting
thousands of people, destroying businesses, killing wild-
life, and injuring the environment. The lawsuit involved
a punitive damage class of 32,000 people. See Exhibit “A”
at page 23, n. 6. Nevertheless, the Court, in fashioning
federal common law, found that it would not be appro-
priate for the punitive damages to exceed the amount of
relevant compensatory damages, which was found to be
$507.5 million.

2. The Court in Exxon relied on the fact that in state
court cases the median ratio of punitive damages to com-
pensatory damages is just 0.62:1, meaning that compen-
satory damages exceeded punitive damages in most
cases. The Court was critical of punitive damages that
exceeded this ratio because of their “stark unpredic-
tably,” with one study showing that “fully 14% of punitive
awards in 2001 were greater than four times the
compensatory damage,” and another study of “financial
injury” cases “found that 34% of the punitive damage
awards were greater than three times the corresponding
compensatory damages.” Exhibit “A” at p. 15. The Court
stated that the available data suggested that these
variations in punitive awards were not based upon rea-
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soned judgment and that the awards, instead, were in-
consistent, unpredictable, and unfair.

3. The Court held that a “quantified approach” would
best render punitive damages fair and reasonably pre-
dictable. Exhibit “A” at 16-18.": The Court found that “a
median ratio of punitive to compensatory damages of
about 0.65:1 probably marks the line near which cases
like this one largely should be grouped.” Id. at 21. The
Court concluded:

Accordingly, given the need to protect against the
possibility (and the disruptive cost to the legal
system) of awards that are unpredictable and
unnecessary, either for deterrence or for measured
retribution, we consider that a 1:1 ratio, which is
above the median award, is a fair upper limit in
such maritime cases.

Id. at 21. The Court noted that in connection with the
outermost limit of punitive damages in the context of the
Due Process Clause:

“[W]lhen compensatory damages are substantial,
then a lesser ratio, perhaps only equal to compensa-

' The Court stated:

Whatever may be the constitutional significance of the unpre-
dictability of high punitive awards, this feature of happenstance
is in tension with the function of the awards as punitive, just
because of the implication of unfairness that an eccentrically
high punitive verdict carries in a system whose commonly held
notion of law rests on a sense of fairness in dealing with one
another. Thus, a penalty should be reasonably predictable in its
severity, so that even Justice Holmes’s “bad man” can look
ahead with some ability to know what the stakes are in choosing
one course of action or another. ... The common sense of justice
would surely bar penalties that reasonable people would think
excessive for the harm caused in the circumstances.

1d. at p. 16.
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tory damages, can reach the outermost limit of the
due process guarantee.”

Id. at p. 16, quoting State Farm Mut. Automobile Ins.
Co. v. Campbell, 538 U.S. 408, 425 (2003).

4. As pointed out by the Court in footnote 12 of its
opinion, some states, including Oklahoma, have imposed
limits on the size of punitive damage awards. However,
the Oklahoma statute cited in the Exxon opinion was
adopted in 1995, with an effective date just nine (9) days
after this lawsuit was filed, and the statute did not apply
retroactively to this case. See Okla. Stat. tit. 23, § 9.1.
The Legislature, by adopting § 9.1, expressed its concern
with the size of punitive damage awards.?

ok %

? Under Okla. Stat. tit. 23, § 9.1 the jury is required to find that
there is clear and convincing evidence of the type of conduct war-
ranting an award of punitive damages. Under § 9.1, punitive dam-
ages are limited to (1) the greater of the amount of compensatory
damages awarded or $100,000 in cases involving “reckless disre-
gard”; or (2) the greater of twice the compensatory damages award-
ed or $500,000, or the increased financial benefit derived by the
defendant as a direct result of the defendant’s conduct giving rise to
punitive damages in cases involving intentional and malicious con-
duct. Punitive damages are unlimited only where the jury has found
clear and convincing evidence that the defendant’s conduct was in-
tentional and malicious and the court has found, outside the presence
of the jury, that “there is evidence beyond a reasonable doubt that
the defendant acted intentionally and with malice and engaged in
conduct life-threatening to humans.” Okla. Stat. tit. 23, § 9.1.
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APPENDIX J
IN THE DISTRICT COURT OF
STEPHENS COUNTY
STATE OF OKLAHOMA

CASE No. CJ-95-234L

NANCY FULLER HEBBLE, SUSAN FULLER MALEY,
AS INDIVIDUALS, NANCY HEBBLE AND SUSAN MALEY
CO-TRUSTEES OF THOMAS R. FULLER TESTAMENTARY
TRUST, WACHOVIA BANK, N.A. AS EXECUTOR OF
ESTATE AND TRUSTEE OF ELIZABETH FULLER
GARDNER TRUST; MARSHALL T. STEVES, TRUSTEE OF
THE DINGS TRUST AGENCY,

Plaintiffs
Vs

SHELL WESTERN E & P, INC. AND
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* ok %
[2] PROCEEDINGS

THE COURT: The court will call the case of Nancy
Fuller Hebble, et al., versus Shell Western E & P and
Shell Oil Company, Case No. CJ-95-234L.. The matter
comes on today upon several matters, the defendant’s
motion for judgment as a matter of law and judgment not
withstanding the verdict, and I believe it’s motion for
remittitur or for new trial; is that correct?

MR. MILLER: Yes.

K ok ok

THE COURT: All right. Since these are the defen-
dant’s motions, I'll permit the defendant to go forward.

ok ok

[3] MR. MILLER: * * * One of the things that I
kind of agree with [4] was that, you know, the legislature
apparently felt pretty strongly about the idea that even
when an oil company mistakenly fails to pay interests
that are due, that they are going to heighten their
incentive to make sure they don’t let that happen; that
they’re going to tag them with a 12 percent compounding
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interest rate that is far greater than what they would be
subject to in, as far as I know at least, any other area of
the law. There may be some others I'm unfamiliar with,
but the bottom line is it’s unusual. I mean I'm not saying
that it supplants punitives. I know that’s not the way the
law is here in Oklahoma, but you could certainly easily
call it penal or punitive to some degree because it is more
onerous on the company or entity failing to pay than
what it would be had they suspended it or, you know, got
it right.

Now, if you keep that in mind, that penal sort of
interest rate is for violation of that. There’s got to be a
violation of that act. * * *

ok ok

[7] THE COURT: Let me ask you what you're asking
me to do about it. Let’s assume—let’s take your argu-
ment to its conclusion, and let’s say that they failed to
submit that; that the interest on actual damages should
not have been determined the way it was because of the
failure to submit the 540 issue to the jury. Are you say-
ing then that the amount of actual damages should have
been what the actual production was plus what?

MR. MILLER: I think it’s 23 0S 9.
THE COURT: 23 0OS 9. Okay.

MR. MILLER: There’s a section that actually talks
about how interest is calculated, and let’s take the breach
[8] of fiduciary duty. It does not need to be said today, I
hope, our position on fiduciary duty in the matter, but we
know that even if you believe and agree with the argu-
ments we’ve made in all our papers, we know we are left
with—we are left with a breach of fiduciary duty based
on the Court’s pretrial ruling and so there would be a
$750,000 component. It would be subject to 6 percent
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simple interest. It’s simple math, and I think we did an
estimate in there for you, but it would be a couple million
dollars total.

B ok ok

[12] MR. MILLER: * * * [14] There can surely be
no question that the wonderful argument made in the
second stage by Mr. Brewster that based the number
that ultimately the jury shot at and came to was largely
dependent on the actual and 12 percent compounding in-
terest award that the jury found. I mean it was discussed
in the evidence. It was discussed in the argument. It
was important not to mention that if it’s a two million
dollar verdict, if that’s right, we’re talking about a ratio of
astronomical, like 27:1. I mean if we're going to get into
the whole—what the Court’s doing right now with puni-
tives and all that discussion, it’s way out of line. By the
way, one other thing on that. I mulled over in my head a
lot since I heard the traffic ticket analogy trying to figure
out about that, and it sounds so nice. We all become so
desensitized to traffic tickets. It’s just part of everyday
life, and when you get one you gripe about it, try to get
out of it when you can’t pay the fine. But there’s a reason
that they’re different than what we’re talking about in
this case, I suggest.

First of all, even at two million dollars, the plaintiffs
under the Oklahoma law except for 540, by law have been
fully compensated, No. 1. Traffic ticket’s an up front [15]
fine, but a traffic ticket is designed to accomplish some-
thing. A traffic ticket’s designed to prevent violent acci-
dents. A traffic ticket’s designed to keep everybody in
check in going the speed limit. That’s what it’s for, okay.
And all I'm suggesting to you, Judge, is the analogy to a
crime that is designed to avoid violent consequences is
pushing through the roof the jurors’—I mean it kind of
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made sense, but pushing through the roof the jurors’ idea
about what ought to be done. It’s all blue sky money,
Judge. It’s all blue sky money at this point.

THE COURT: To kind of sum up, Mr. Miller, your
position on the—I mean this is in the simplest terms, on
the fraud claim the failure to give a clear and convincing
instruction is fatal, and on the breach of fiduciary duty
claim, since there was no separate 540 instruction or
action argued by the plaintiffs, no verdict rendered on
540, that the interest on the actual damages even if you
concede for a minute, which you don’t, but if you concede
there was a breach of fiduciary duty is somewhere in the
neighborhood of 750,000 plus 6 percent simple interest
which amounts to two million, somewhere in that neigh-
borhood.

MR. MILLER: Yes. And the punitives, I would sug-
gest, because this is blue sky money and because these
people have full competency under the law except for
your interpretation of 540 would be a 1:1 ratio. That’s
what I [16] would suggest. So we’re talking about four
million dollars and, Judge, this case goes away.

THE COURT: I didn’t mean to oversimplify all this
fine legal work that went into these multi-page briefs, but
that’s a pretty serious argument that you've made and,
you know, aside from all the details.

kosk ok

[25] MR. BREWSTER: On 540, Your Honor, Mr.
Miller suggests that it’s punitive or a penalty in nature.
For much of the “70s and ‘80s when interest rates for
mortgages was 14, 15 and some instances 18 percent, the
percentage of interest applied to unpaid production funds
was 6 percent. So if we would have taken the regular
interest rate rather than having a statutory mandated
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rate, these folks would have done better. It’s not a pen-
alty. It is a detriment, because [26] I certainly remember
and, Your Honor, we can provide some tables for you,
interest rates in the ‘70s and ‘80s many times were 16, 17,
18 percent while this particular company got the benefit
of only paying 6 percent simple. It’s not punitive. As a
matter of fact, it was attempted to level the scales and
provide a fair rate to those people that weren’t receiving
production payments. Now, if an oil company wanted to
avoid that particular percentage, they could escrow the
money and get a lower rate.

THE COURT: I agree with you.

MR. BREWSTER: The issue there is this, and this
pivots on the fact that came into the courtroom, they
admitted they knew it. They admitted at some point in
time they recognized their mistake and they still didn’t
escrow it. So what I'm saying, Your Honor, it’s hard to
hear them complain now about a 12 percent rate when, in
fact, they held it within their own decision making not to
escrow the funds. Even after the lawsuit was brought
they could have escrowed, they did not.

H ok %

[29] THE COURT: The only other question I got for
you, and it was a substantial supplemental motion by the
defendants about the remittitur argument on the punitive
damage amount. Do you have anything to say about
that?

MR. BREWSTER: Sure. And I'm going to incorpo-
rate, since this is free reign argument, a former Supreme
Court justice that I consulted in this case, and I said,
“What do you think of this?” He said, “You're fine.” 1
mean, you're fine on this because—
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MR. MILLER: Put him on the stand. I want to cross
examine him.

MR. BREWSTER: And the reason you're fine on this
is you're within the 4 rule. You're even actually lower,
and that’s why I only asked the jury for what I asked for
because we had a memo on point with regard to punitive
damages, and the memo said try not to get past 10. Try
to say in the 4, 5, 6 range, but you're good up to 10. I
didn’t even ask for that. I tried to keep around that 4.

THE COURT: Well, what if Mr. Miller’s interpreta-
tion is correct and the 540 question not going to the jury
results in a 6 percent simple interest calculation and
we're talking about 2 million instead of 13 million? Then
would the punitives be excessive?

MR. BREWSTER: One could argue that they were
[30] outside the 4, 5, 6 range. I still think we're okay.
The Supreme Court, as you've seen in the cases that we
discussed, have approved 8, 9 and 10. I think at this point
in time we've all worked very hard, this Court incredibly
hard. It’s up to the next level to tell us where we are.
Judge, you’ve labored over a lot of these decisions.
You've made the call. It’s kind of like the umpire at the
plate. We can talk about the game at the bar, but it
doesn’t make a whole lot of difference. You've made the
call, and the jury made the call and wasn’t even close.
We can try this case again on this error. I don’t think—
other than spending a lot more time of this Court and
these lawyers and another 45 people or whoever we
inconvenienced, we're going to be in the same situation.
It’s time to try to get some resolution and have the Court
tell us—I think they’re going to commend us on the way
we've tried this case on all sides. Judge, we've just got to
let it rock on up the way.
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[33] THE COURT: Mr. Fortney, are you going to
make your point through Mr. Brewster here? You were
wanting to say something.

MR. FORTNEY. I didn’t know when you asked about
[34] the supplemental brief if you wanted to talk
specifically about Exxon.

THE COURT: That’s what I was talking about.

MR. FORTNEY: Okay. I can respond to that, if you
would like.

THE COURT: Well, Mr. Brewster basically said that
his—and we’re talking about remittitur here.

MR. BREWSTER: Right.

THE COURT: That if Mr. Miller’s argument is taken
as correct, that the punitives might be excessive. If I
don’t follow his argument, then we’re within the realm of
acceptability and that a remittitur—I mean that the puni-
tives are not necessarily excessive.

MR. FORTNEY: Well, he goes farther than I would
have gone. I would say even at that ratio you're still
okay. We've gone through the cases and did an exhaus-
tive search of the law, and there were many cases that
were not remitted back that evidence a 500:1 ratio, 150:1
ratio, a 96:1 ratio. So, you know, the thing as I read
BMW Gore, the Exxon case and the progeny that BMW
Gore sites, it is a very fact sensitive analysis and you can
find cases across the board that justify almost any ratios.

THE COURT: Well, that’s what I was going to ask
you. We're talking about what the amount should be,
not—I mean I don’t care about ratios except to the extent
that the [35] Court—the Supreme Court has said, look,
here’s the guideline. You need to kind of look at that, but
I'm wanting to make sure that the amount awarded un-
der the facts of this case and with considering the proper
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evidence—Mr. Miller points out that the jury considered
the interest calculation that brought the actual damage
award up to 13 million and some change—

MR. FORTNEY: I would agree.

THE COURT: —to get to the figure that they got to
on the punitives and that was in error, that that was—

MR. FORTNEY: Actually, no, that is not what oc-
curred in the closing argument in the punitive damages
phase. The 13.2—when you look at it in hindsight, you
can say, okay, it’s 4:1 or what did we say? It’s actually
4.06:1 between the two, but that wasn’t what occurred
during the punitive damage of the phase trial. The calcu-
lation that was done to get to that number was the speed-
ing ticket analogy, and the point .0075 of what the net
income was in the last year. That’s the calculation. At no
point in time—I never heard it—was any mention to
what you should do is look at 4:1, 13.2. The 13.2, and I
paid very careful attention, was not mentioned in the
punitive damages closing argument part of the trial.

THE COURT: Let me ask you this: If the actual had
been two million, do you think the jury would have picked
53 [36] million punitives?

MR. FORTNEY: Yes.
THE COURT: Okay.

MR. FORTNEY: And the reason is is because they
liked the speeding ticket analogy that Mr. Martin asked
for. They wanted a fine. We gave them a calculation for
a fine, and they gravitated to it. The 13.2, and the record
will reflect, was not mentioned at any time during the
punitive damages phase of the trial. Now, obviously in
hindsight you can look at it and say the ratio would be
different of those two. That’s a simple calculation, but
the 13.2 was not relied upon by this jury to get to that
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calculation, and in conversations with the jurors after the
verdict they didn’t even give us what we asked for. They
actually added to it. What they said it was a 10:2 situa-
tion. One person wanted to give none and the other per-
son wanted to double it so they compromised and came
up with a different number. But the 13.2 came nowhere
into that calculation so I think they’re fine on that. It is
not a factor of that.

THE COURT: Since you're at the podium, and Mr.
Miller hasn’t objected to this world wrestling federation
tag team—

MR. MILLER: Well, Judge, you invited them to come
up. What am I supposed to say?

THE COURT: I actually thought he was going to give
[37] it to Mr. Brewster, and we’d continue that way but
he did the tag off.

MR. FORTNEY: He tagged and ran back to the
table.

THE COURT: If this is any compliment to you, Mr.
Miller, I feel like you could probably take them both on.
I'm not worried about that. Let me ask you about one
other thing since you’re up here. I didn’t get a chance to
ask Mr. Brewster. I don’t know if Mr. Miller brought it
up, but it was in their briefs and that is the punitive
award being affected by the passions or higher passions
of the jury. I know what you're going to say but, you
know, based on what his argument was on actuals, were
they based on the arguments? Did they, do you think, act
over passionately and overreact? I know you think the
ratio amount is fine, but if they were sitting there, and
they just were considering everything without you law-
yers trying to convince them to make it one way or the
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other, was that amount inspired by passion or was it in-
spired by reason, in your judgment?

MR. FORTNEY: Of course I'm going to say, and I
truly believe, it’s inspired by reason. I sat through the
trial, listened to the evidence. We were somewhat slack
jawed at the presentation of evidence given by the defen-
dants throughout much of the case. They came up and
while the teacher’s in the room, the jury, they sit there
and they want to be meek and they want to show them-
selves to be we’re so [38] sorry. We've looked back now,
and we realize that we did owe you money and that you
do have a right to this money. We just wish you would
have sued us earlier. That was the defense at trial. All
this other stuff that’s in the brief wasn’t presented at
trial.

It was a statute of limitations defense. We talked
about that at the close of evidence. So, you know, when
the jury sits there and listens, and I think, Judge, as Mr.
Garrison’s demeanor, listens to Tahita Doyle tell how she
found it and gave notice of it, and they don’t do anything
and they sit there and lie behind the log and litigate for
ten years. Then on cross-examination with Mr. Brewster
when asked what is it you want to do, do you want to
keep the money? Mr. Garrison finally answers that’s
what we wants to do. I think that they saw the actions of
Shell here. I think the punitive damage was a just. They
were trying to hide the ball. They had been doing it for
ten years and they finally got caught.

THE COURT: Are you done?

MR. FORTNEY: Well, if there’s something—I came
up to give Mr. Brewster a case or two. If there’s some-
thing you want me to respond in Exxon, I’ll be happy to
do that.
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THE COURT: Do I have all of them?
MR. FORTNEY: You have all the cases.

THE COURT: Well, just give me your nut shell [39]
version of how you think Exxon affects this.

MR. FORTNEY: I clearly, and as I state in the brief,
I don’t think it affects it at all. The case was interesting,
and when it came down we were all very concerned about
how would it affect this case and what would it do to this
case. When you read the case very clearly, they go
through some of the case law supporting a punitive dam-
ages verdict, but then they clearly say, look, this case
does not represent the Supreme Court’s opinion on due
process analysis of punitive damages awards. That’s
what they’re looking at here. Did the award violate due
process substantively and procedurally? Those cases you
have to look to BMW vs. Gore. What Exxon clearly
stands for is that when you look at a Meritime case,
which this case didn’t involve anything like that, the
limit’s 1:1. We look at it on the facts of this, but this case
does not raise any constitutional impropriety and Exxon
stands for the same proposition that once you get outside
above 4:1 and once you get above 10:1, you raise consti-
tutional issues. This case doesn’t get us there.

THE COURT: Okay. Thank you. Mr. Miller, you
have the last word so they say. If you want to pass off to
Mr. McKenzie back and forth I'll permit you.

ok ok

[40] MR. MILLER: All right, Judge. The next little
thing that I keep hearing about, the idea that there’s not
some passion here is a little hard to fathom when we
know what’s going on in the world right now. I mean, I'm
not sure [41] there is a more difficult client to represent
than an oil company right now, and as a matter of fact,
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prices of gas at the time of this trial—I don’t have to tell
you—were reaching tremendous new highs. They were
in the 3 and 4 dollar range, off in there, and you had to
drive by a Shell station to get to the courthouse if you
went down the main drag in Duncan.

It is incomprehensible to me that anybody could say
that jurors as they discussed in voir dire who couldn’t un-
derstand why the price of gas was what it was as we all
wonder why it is like it is. It’s incomprehensible to be-
lieve that when you couple that with the evidence and the
punitives and the argument and the punitives that Shell
was making astronomical amounts of money across the
board, that the jury didn’t connect to that. So to think
that it wasn’t influenced by that sort of—

THE COURT: Let me ask you something on that. So
the jury was told that the evidence reflected that Shell’s
average income was 191 million dollars a day. That was a
fact that was established. Are you saying, Mr. Miller,
that the punitives should not have been based on that;
that it should not have been a factor that was involved?

MR. MILLER: Am I saying that they did not have a
right to present that evidence? Is that what you're ask-
ing me?

[42] THE COURT: Right.

MR. MILLER: Judge, I think that they had a right to
present that evidence certainly under the rulings of the
Court. They had a right to present the evidence. There
was absolutely nothing we could say about it in light of
the limitation efforts that were made and how they were
ruled on, yes.

THE COURT: But do you think that had something
to do with the jury’s passions about awarding punitive
damages knowing that figure, knowing Shell’s income?
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That’s what you’re talking about the price of gas and the
astronomical figures that Shell was making. Do you
think that played a big part in them maybe overreacting
a little bit?

MR. MILLER: All T can say, Judge, is if it would
have been my call, and I wasn’t a litigant in the case, and
I was having to decide and I was presented with the kind
of astronomical daily figure—revenue—whatever it
was—of course it would have influenced me. So we all
base what’s reasonable on our own expectation and idea
and character and thought process. That’s what we do
and, yes, of course, and those numbers—people in our
state except for maybe a very few, maybe some sitting at
this table over here, except for a very few people, those
numbers—you can’t even get your hands around those
numbers. It’s impossible. And there’s not a person that
sat on that jury would have the first idea [43] about that
kind of money in a lifetime, much less a day.

Now, I think it’s interesting about this—Mr. Brewster
called out his expert witness, a former Supreme Court
justice that’s gone unnamed that said, oh, you don’t have
to worry because you didn’t break the 4:1 rule or how-
ever he put it. And then as soon as you put it back on him
about it, if it was the lower end on the actuals, oh, it could
have been four, five or six. Oh, by the way, even 27:1 is
okay. You're not in trouble. Well, which is it? Is it what
the expert Supreme Court justice former that we don’t
know who he is said or is it 27:1 or 700:1.?

THE COURT: Isn’t it kind of—not kind of—but if
punitives are awardable and the jury finds punitives, it
has to be an amount—tell me what it should be.

MR. MILLER: Well, first of all, there’s no question
that there’s a little paragraph in the Exxon case, as Guy
mentioned, that indicates that this is about Maritime law,
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but you read the rest of the case and it certainly sounds
like they're talking about punitives generally. I don’t
know how you can read that case and not feel that this is
what the Supreme Court of the whole United States is
thinking about punitives. That’s just one guy’s opinion
about reading it. But, Judge, that’s a case where not only
was it one of the worst ecological disasters caused by
man in our time, all right, and not only did it affect
hundreds and [44] hundreds of people negatively and all
kinds of wildlife and the rest—I mean you read the
case—but, Judge, there was bad action.

There was a company that should have known that the
guy driving a tanker full of oil had a problem that was
going unaddressed. Now, that’s a whole different story.
I don’t know who'’s talking up here. They surely have to
admit that’s a different kind of case than we had. At
worst nobody is physically harmed. No disaster is pend-
ing with what happened in this case. Even Mr. Brewster,
as I recall—now, I'm basing this on just my memory, but
I was impressed that he conceded this during the trial in
the argument. I think he said something like this: For a
long time it was a mistake or probably a mistake or
words to that effect, and then focused on the mid ‘80s
timeframe, which by the way is after Shell no longer
owns this thing—any of this—that someone apparently
figured it out. It’s not just—it’s not the guy that runs
Shell that figures it out.

After all the examination of all the information in this
case that has gone on for all these years and all these
very good lawyers on the other side, Judge, it looks like
that some people who are in clerical positions, not people
with the authority to make decisions, after this piece is
gone and sold out of the Shell portfolio figure out that
something was wrong when they owned it. That is the
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[45] culpability here. Now, you compare that—just com-
pare that in terms that make sense and money that we
can all comprehend, and this is not a 66 million dollar
case unless, of course, you're an oil company that makes
190 million dollars a day.

THE COURT: Do you think the jury decided—is it
possible that the jury decided in this case that Shell knew
about the money that was due to the plaintiffs, knew they
hadn’t paid it and did nothing about it? Is it possible the
jury concluded that based on that that they needed to
send a clear message that that kind of thing is not
acceptable?

MR. MILLER: Well, I think the only part of that—
well, first, anything’s possible. The only thing I'd ask you
to consider when you add into that equation is
this: When did the jury think that they figured it out? If
the jury thinks they figured it out way earlier while Shell
still owns it, then I think you got a different kind of
culpability. But if the jury believes that they figured it
out after it’s gone, and it’s the clerical folks that figured it
out and they just do nothing about it because they don’t
want to hassle with it, then I think, Judge, 66 million
dollars is outlandish if that happened.

THE COURT: Well, there’s no question from the
facts that Shell knew of this interest while they owned it.

MR. MILLER: Oh, you mean the net profits interest?
[46] THE COURT: Yeah.

MR. MILLER: There’s no question that some people
at Shell in some capacities knew about the net profits
interest. I would never—if you think I was arguing
that—

THE COURT: No, no, but they knew it. Now, you’re
saying they didn’t know that they hadn’t paid it?
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MR. MILLER: Yes, that’s what I was trying to say.

THE COURT: That’s what I thought you were say-
ing. I'm clear on what you're saying. Go ahead.
sk %
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VS.
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Action at Law for Actual and Punitive Damages

(JUNE 22, 2009)
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V. The improper punitive damages award requires a

new trial or, at the least, should be remitted to a
constitutional level.

Punitive damages amplify an award of actual or com-
pensatory damages to punish and deter especially wrong-
ful econduct. Cooper Indus. v. Leatherman Tool Group,
532 U.S. 424, 432 (2001). Because they are such a power-
ful tool, due process requires careful appellate scrutiny
before they are upheld. The $53,625,000 punitive dam-
ages award in this case was erroneous for several rea-
sons. First, Defendants’ conduct amounted only to a con-
tractual breach, which does not give rise to punitive dam-
ages under Oklahoma law, no matter how it is charac-
terized. Second, even if punitive damages were appro-
priate, the facts did not justify the trial court’s decision to
lift the legislative cap limiting most punitive damage
awards to the amount of compensatory damages. Third,
because an exclusive statutory penalty was available to
Plaintiffs to redress a large part of their injuries, punitive
damages should have been allowed on only a portion of
the award, if at all. Fourth, the punitive damages award
was distorted because of serious calculation errors.
Fifth, even if uncapped punitive damages had been ap-
propriate, the amount of the award violates the Due
Process Clause of the Fourteenth Amendment to the
U.S. Constitution, as construed in recent Supreme Court
opinions.

In considering whether an award of punitive damages
is unconstitutionally excessive, the U. S. Supreme Court
generally looks to the “ratio” between compensatory and
punitive damages, or the factor by which punitive dam-
ages compare with compensatory damages. See, e.g.,
Exxon Shipping Co. v. Baker, 128 S. Ct. 2605, 2624
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(2008); State Farm Mut. Auto. Ins. Co. v. Campbell, 538
U.S. 408, 425 (2003) (ordinarily there should be no more
than “a single-digit ratio between punitive and compen-
satory damages”); BMW of N. America, Inc. v. Gore, 517
U.S. 559, 580 (1996). To assess the ratio, of course, the
validity of the compensatory damages award must first
be determined. If the compensatory award is erroneous,
or if the courts have wrongly categorized certain portions
of the award as compensatory when they are not, then
the actual ratio of punitive to compensatory damages will
be higher than it first appears. The award below suffers
from these infirmities. The trial judge erred in not
recognizing the infirmities in his pre-trial and trial rul-
ings and granting a new trial, or at the very least grant-
ing a substantial remittitur of punitive damages to cor-
rect for these errors.

A. Oklahoma law precludes punitive damages
for the conduct Plaintiffs allege.
kok %k

B. Even if punitive damages are permitted, they
should have been capped.
kok ok

C. Punitive damages should have been
eliminated, or at least restricted, because the
Legislature already provided an exclusive

penalty.

Because Okla. Stat. tit. 52 § 540 already contains an
exclusive punitive remedy, punitive damages should not
have been part of this case, at least with respect to claims
accruing after June 1980. See supra Section IV.C. Dur-
ing all relevant periods, the pre-judgment interest availa-
ble under § 540 was explicitly identified as a “penalty.”
The Oklahoma Supreme Court has already explained as
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much, labeling the interest that comes from § 540 as
“interest qua penalty.” Fleet, 1 11, 854 P.2d at 899.
Oklahoma courts do not allow imposition of two penalties
because that would amount to an impermissible double
recovery. See Wagoner v. Bennett, 1991 OK 70, 1 12, 814
P.2d 476, 479 (a statutory remedy of double damages for
residential tenants was “penal in nature,” and “both
punitive damages and double statutory damages are not
recoverable by a residential tenant for the same” act); see
also Shirazi v. Childtime Learning Center, 2009 OK 13,
110, 204 P.3d 75, 79 (“double recovery is never per-
mitted”).

D. Errors _in__calculating actual damages
distorted the punitive damages award.

Even if punitive damages were appropriate, the trial
court’s errors in categorizing actual damages led to a
greatly excessive punitive damage award. These errors
require reversal of the entire punitive damages award, or
at the very least a substantial remittitur.

First, when comparing the appropriate ratio of puni-
tive to compensatory damages, the compensatory dam-
ages amount considered should not include pre-judgment
interest. “Compensatory damages” are analytically sepa-
rate from pre-judgment interest. See, e.g., Guinn v.
Church of Christ 1989 OK &, 1 11, 775 P.2d 766, 769
(“[t]he jury awarded $205,000 in actual and $185,000 in
punitive damages; the trial court then added $44,737 in
prejudgment interest”). The amount the jury wrote on
the Verdict Form when fixing Plaintiffs’ damages was, to
the penny, the sum of the amounts of actual damages
(i.e., unpaid proceeds) and pre-judgment interest that
Plaintiffs requested. If uncapped punitive damages are
permissible at all on this record, they should be reviewed
in comparison with actual damages exclusive of prejudg-
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ment interest. As it stands, the ratio of punitive damages
to actual damages for unpaid proceeds in the judgment is
more than 71 to 1, far in excess of what is permissible
under the Due Process Clause.

Second, even if some pre-judgment interest were
properly part of compensatory damages, only a part of
the interest awarded could be considered in assessing
whether the ratio exceeded what is constitutionally per-
mitted. Oklahoma law allows punitive damages only to
the extent that pre-judgment interest is not itself puni-
tive, since that would be impermissible under Wagoner.
See 814 P.2d at 478-79. Whether Plaintiffs forfeited their
rights to recover under § 540 or not, they cannot base a
punitive damages recovery on interest that is already
punitive. Even if some interest could arguably amount to
“merely compensation for the use of money belonging to
another,” Fleet, 1 11, 854 P.2d at 899, such a rate can be
no more than is necessary to adjust for the time value of
money. Oklahoma law has fixed the rate necessary to
that end—6% simple interest. Okla. Stat. tit. 23 § 6.
Consequently, only prejudgment interest at the 6% com-
pensatory rate would be appropriate to consider as part
of compensatory damages for determining the appropri-
ateness of an award of punitive damages. Even if only
6% interest had been considered part of compensatory
damages in this case, the ratio would be reduced only
from T1:1 to 19:1.” Because the trial court failed even to
do this analysis, this Court should remand for a new trial,
or at the very least should order a substantial remittitur.

2 $750,000 in actual damages plus $2 million in interest equals $2.75
million. Multiplying $2.75 million by 19 equals $52.25 million.
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E. The punitive damages award in this case was
excessive, in violation of the U.S. Consti-

tution.

The Supreme Court of the United States holds that
the Due Process Clause requires all lower courts, both
federal and state, to review de novo the factual founda-
tions of a punitive damages award. Cooper, 532 U.S. at
436 . The ordinary “deferential appellate review” of fac-
tual determinations is constitutionally inadequate in this
area. Id. at 440. Thus, regardless of what the trial court
did or failed to do, this Court must independently review
the award.

The Supreme Court of Oklahoma has recognized and
applied these principles both in cases, see, e.g., Gilbert v.
Security Finance Corp. 2006 OK 58, 11 28-47, 152 P.3d
165, 176-80 (evaluating Oklahoma punitive damage rules
through prism of recent U.S. Supreme Court cases), and
in its supervisory authority over the courts, see, e.g., In re
Adoption of the 2008 Revisions to Oklahoma Jury
Instructions Ciwvil (Second Edition), 2008 OK 93, 2008
WL 4570620, *10-*11 (adopting revised jury instruction
for punitive damages to take account of recent U.S.
Supreme Court case law). Under these authorities, this
award simply cannot withstand constitutional scrutiny.

In a series of cases beginning with Gore, the U.S.
Supreme Court has established three primary tests to
determine the constitutionality of a punitive award.

Y3

First, the single “‘most important indicium of the rea-
sonableness of a punitive damages award is the degree of
reprehensibility of the defendant’s conduct.”” Campbell,
538 U.S. at 419 (quoting Gore, 517 U.S. at 575). Repre-
hensibility turns on whether:
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the harm caused was physical as opposed to econo-
mic; the tortious conduct evinced an indifference to
or a reckless disregard of the health or safety of
others; the target of the conduct had financial
vulnerability; the conduct involved repeated actions
or was an isolated incident; and the harm was the
result of intentional malice, trickery, or deceit, or
mere accident.

Id. 1In this case, the harm was not physical and did not
relate to “health or safety”. The claim was a simple con-
tract claim arising out of accounting errors concerning a
very confusing set of transactions in a pre-computer era
and failure to properly track the entirety of the revenue
generated by the interests at issue. Plaintiffs did not
have “financial vulnerability”’—unlike, for example, con-
sumers violated by contracts of adhesion, they are well-
represented owners of valuable oil-and-gas interests with
diverse additional income sources. The failure to pay
Plaintiffs did not constitute “repeated” intentional depri-
vations; the original failure to properly track the details
of all the transactions inevitably led to a failure to pay
every time a payment was due. Finally, far from showing
“intentional malice, trickery, or deceit,” the underlying
conduct was a standard breach of contract, in which net
profits were owed but not paid. There was no malignant
heart or malicious intent, no running tally of the amount
kept from Plaintiffs, and no plan to make them believe
that production was less than it actually was. The U.S.
Supreme Court has said that “[t]he existence of any one
of these factors weighing in favor of a plaintiff may not be
sufficient to sustain a punitive damages award; and the
absence of all of them renders any award suspect.” Id.
The conduct here cannot be labeled “reprehensible”
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without draining all meaning from the word and ignoring
the Supreme Court’s guidance.

Second, the award is particularly suspect in this case
because of the second test—identifying a proper “limi[t]
on the ratio between harm, or potential harm, to the
plaintiff and the punitive damages award.” Id. at 424.
The Supreme Court has been cautious about “impos[ing]
a bright-line ratio,” id. at 425, but has stated that “in
practice, few awards exceeding a single-digit ratio be-
tween punitive and compensatory damages, to a signifi-
cant degree, will satisfy due process.” Id. In this case,
with punitive damages 71 times actual damages repre-
senting unpaid proceeds, or, 19 times actual damages
representing unpaid proceeds plus a compensatory
amount of prejudgment interest, the Court’s standards
plainly have been exceeded. Even without adjusting for
these errors, the ratio awarded by the jury was about 4:1,
which, if applied to compensatory damages, may be about
the Constitution’s limit. Indeed, several Supreme Court
cases have identified business torts like those alleged
here as likely limited to about 4:1. See, e.g., Gore, 517
U.S. at 581 (“In Haslip we concluded that even though a
punitive damages award of ‘more than 4 times the
amount of compensatory damages’ might be ‘close to the
line,” it did not ‘cross the line into the area of constitu-
tional impropriety.”” (quoting Pacific Mut. Life Ins. Co.
v. Haslip, 499 U.S. 1, 23-24 (1991)). Exceptions may be
made if the economic harm is very small—the $4,000
harm in Gore, perhaps, would justify a higher ratio—but
it is also true that “[w]hen compensatory damages are
substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of
the due process guarantee.” Campbell, 538 U.S. at 424.
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This 1:1 ratio is the most sensible maximum in this
case. In Campbell, where the behavior was far more
egregious than in this case (an insurance company
refused to settle a case within policy limits, then after a
foreseeable loss told an elderly couple to put their land
up for sale to pay the judgment), the Supreme Court
thought that the facts “likely would justify a punitive
damages award at or near the amount of compensatory
damages.” 538 U.S. at 429. A 1:1 ratio in this case would
match the Oklahoma cap which the trial court improperly
lifted, and it would be consistent with the Supreme
Court’s most recent punitive damages case.”

Third, the Supreme Court looks to “the disparity be-
tween the punitive damages award and the ‘civil penalties
authorized or imposed in comparable cases.”” Id. at 428.
The civil penalty most relevant to this case is, as the
Oklahoma Supreme Court labeled it, the “penalty” that
the high rate of compound interest authorized by § 540
provided. See Fleet, 111, 854 P.2d at 899. As described
above, however, this amount—even as inflated by the
trial court’s retroactive application of the statute—is
dwarfed by the amount of punitive damages awarded in
this case.

Under these tests, the award of any punitive damages
at all in this case is dubious, and the massive award given
by the jury and accepted by the trial court is certainly
improper. This Court should either eliminate the puni-
tive award altogether, dramatically reduce the punitive

¥ In Exxon, 128 S. Ct. at 2633, concerning the grounding of the
FExxon Valdez, the Court decided “that a 1:1 ratio, which is above the
median award, is a fair upper limit in such maritime cases.” This
ratio does not bind this Court. However, its analysis telegraphs the
Court’s independent and informative views on proper punitive
damages limits.



76a

award so that it fits within due-process limits, or reverse
and remand for a new trial.

ok ok
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IV. The punitive damage award must be reversed.

Plaintiffs attempt to defend one of the largest punitive
damage awards in Oklahoma history by asking this Court
to apply the wrong standard of review and by suggesting
improper substantive standards. Under the de novo
standard required by the U.S. Supreme Court, it is clear
that the punitive damage award in this case is uncon-
stitutionally excessive.

A. The trial court erred in lifting the cap on
punitive damages.

B ok ok

B. This Court subjects punitive damage awards
to de novo review.

Citing a 27-year-old case, Plaintiffs assert that “‘[a]
punitive damage verdict is peculiarly within the province
of the jury and will not be casually interfered with on the
grounds of passion or prejudice.’”” (Plfs.” Br. 17, quoting
Timmons v. Royal Globe Ins. Co., 1982 OK 97, 1 44, 653
P.2d 907, 919) Since Timmons was decided, however, the
U.S. Supreme Court has substantially altered appellate
review of punitive damage awards, including requiring
that such review be de novo. See State Farm Mut. Auto.
Ins. Co. v. Campbell, 538 U.S. 408, 418 (2003); Cooper
Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S.
424, 436 (2001). This Court “has not hesitated to reverse
a punitive award” under the current de novo standard.
E.g., Gilbert v. Sec. Fin. Corp. of Okla., Inc., 2006 OK 58,
135, 44, 46, 152 P.3d 165, 178-80.

Independent appellate review of punitive awards has
multiple functions. First, it protects the parties in
specific cases by “safeguard[ing] against excessive
verdicts.” Id., 135, 152 P.3d at 178. In other words, it
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“assure[s] the uniform general treatment of similarly sit-
uated persons that is the essence of law itself.” Cooper,
532 U.S. at 436 (internal quotation omitted). Second, de
novo review protects the State’s jurisprudence, gen-
erating lasting benefits by “unify[ing] precedent” and
“stabiliz[ing] the law.” Id. (internal quotation omitted).
Appellate review inevitably affects future awards, which
will be reviewed in light of “the sanctions imposed in
other cases for comparable misconduct.” Id. at 435.

Affirming the huge punitive verdict in this case would
distort Oklahoma law and create an upward spiral,
allowing future plaintiffs with only slightly more dra-
matic fact patterns to justify even higher punitive dam-
ages. This Court should therefore disregard Plaintiffs’
invocation of an outdated, deferential standard of review
and scrutinize the award independently.

C. The punitive award cannot survive scrutiny
under the Due Process Clause.

In addition to mandating de novo review, the U.S.
Supreme Court has adopted three “guideposts” for sub-
stantively analyzing punitive damage awards. Campbell,
538 U.S. at 418 (citing BMW of N. Am., Inc. v. Gore, 517
U.S. at 575). These standards emanate from the Due
Process Clause of the Fourteenth Amendment to the
U.S. Constitution. See Cooper, 532 U.S. at 433. Plaintiffs
fail to show that the award below is consistent with any
of the three guideposts.

1. The alleged conduct is not so “reprehensible”
as to warrant further sanctions.

The “most important” guidepost concerns the repre-
hensibility of the conduct at issue. Campbell, 538 U.S. at
419. “It should be presumed a plaintiff has been made
whole for his injuries by compensatory damages, so puni-
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tive damages should only be awarded if the defendant’s
culpability, after having paid compensatory damages, is
so reprehensible as to warrant the imposition of further
sanctions to achieve punishment or deterrence.” Id.
(citing Gore, 517 U.S. at 575). A de novo review of the
reprehensibility guidepost demonstrates that this case is
unremarkable. Defendants failed to make payments to
Plaintiffs totaling about $750,000 over 12 years under an
obscure net-profits-interest provision. Such facts do not
establish reprehensibility under the factors articulated in
Campbell, 538 U.S. at 419, which are:

* whether “the harm caused was physical as op-
posed to economic”—Plaintiffs do not dispute
that this case involves exclusively economic in-
juries.

* whether “the tortious conduct evinced an indif-
ference to or a reckless disregard of the health
or safety of others”—The wrongful conduct here
was simply a contractual breach, but even if
squeezed into the form of a tort, there is no
evidence that it put Plaintiffs’ “health or safety” at
risk.

* whether “the target of the conduct had finan-
cial vulnerability”—Punitive damage cases often
involve especially vulnerable targets. See, e.g.,
Campbell, 538 U.S. at 413 (elderly couple facing
total financial ruin); Gulbert, 11 6, 8, 152 P.3d at
172 (a “noticeably retarded” man living on social
security disability and “staying at least part of the
time in a homeless shelter”). By contrast,
Plaintiffs here do not deny that they are “well-
represented owners of valuable oil-and-gas inter-
ests with diverse additional income sources.” (Ap-
pellants’ Br. 28)
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*  whether “the conduct involved repeated actions
or was an isolated incident”—Defendants’ one-
time failure to properly include the Brittain Deese
and Brittain Deep No. 2 in their monthly calcu-
lations was the root of the failure to pay amounts
due. (Tr. 579-83, 598-99, 956-57) This case does
not involve a series of repeated, conscious, inde-
pendent decisions to breach a contract.

* whether “the harm was the result of intention-
al malice, trickery, or deceit, or mere accident”
—Defendants properly paid Plaintiffs their share
of net profits from the Brittain Sims Unit. (Tr.
977-78) Undisputedly, Defendants also paid all
working, royalty, and overriding royalty interest
owners in each of the units. This all suggests that
Defendants’ failure to pay Plaintiffs incremental
amounts related to two of three units was a mere
blunder, not part of a scheme.

These factors uniformly reveal that the conduct at is-
sue in this case lacks reprehensibility. Ignoring Camp-
bell, however, Plaintiffs patch together short phrases
from four other Supreme Court cases as support for the
astonishing assertion that “Shell’s conduct represented
all categories of reprehensibility identified by the Su-
preme Court: ‘infliction of economic injury’ ‘done inten-
tionally through affirmative acts of misconduct’; ‘conceal-
ment of evidence’ making the ‘wrongdoing hard to detect’
to ‘augment profit represent [sic] an enhanced degree of
punishable culpability’ and thus ‘warranting substantial
punitive damages.”” (Plfs.” Br. 21, emphasis added; cita-
tions omitted) Far from covering “all” reprehensibility
factors, this list is at odds with the Court’s actual tests
outlined above. Indeed, the Supreme Court uses “inflic-
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tion of economic injury,” to characterize harm as less
reprehensible. See Campbell, 538 U.S. at 419.

Plaintiffs’ hyperbole continues when they accuse
Defendants of having “kept Plaintiffs’ oil and gas pro-
ceeds and then enlisted Maynard to do the same in order
to maintain the cover up.” (Plfs.” Br. 20-21) In fact, the
cited transcript pages and exhibits do not show any evi-
dence of “enlist[ing] Maynard” to do anything. Rather,
they show that Maynard asked SWEPI about Plaintiffs’
interest after receiving a letter from Mr. Fuller (PX 131);
SWEPI then assigned a young division order analyst to
research the issue; the analyst wrote back to Maynard to
say that her superiors in the Joint Venture Accounting
department would be responding with more information
(PX 134); and that department later provided some
accounting records to Maynard showing SWEPT’s latest
calculation of payments due Plaintiffs (PX 136). No-
where in the cited documents or testimony is there any
indication that Shell or SWEPI invited Maynard to parti-
cipate in any ongoing fraudulent scheme. Hyperbole is
no substitute for a showing of how Defendants’ conduct
fits the Supreme Court’s defined parameters for
assessing reprehensibility.

Plaintiffs repeatedly cite 7XO Production Corp. wv.
Alliance Resources Corp., 509 U.S. 443 (1993). It does
not help them. 7XO did affirm a large award with a high
ratio ($19,000 in actual and $10 million in punitive dam-
ages), but it predates Gore, Cooper, and Campbell. More
importantly, 7XO punished genuinely reprehensible
behavior which, when contrasted with this case, shows
how unremarkable the facts here are. 7XO involved a
pre-planned scheme to escape from a large royalty
obligation the company had undertaken in accepting an
oil-and-gas assignment. Id. at 447. The scheme involved
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manufacturing a baseless objection to the assignee’s title
by obtaining a quitclaim deed from another interest own-
er in the chain of title, conniving to have that owner exe-
cute a false affidavit, and then knowingly filing a frivolous
lawsuit to have this quitclaim deed declared good title.
Id. at 448-49. Through its deception of others and abuse
of the judicial system, TXO hoped to enrich itself by
millions of dollars. 7d. at 462. Worse yet, TXO had com-
mitted similar acts before. Id. at 450-51, 462, 469.

By contrast, the failure to pay in this case was an
administrative mistake, not the core of Defendants’ busi-
ness strategy. The assertions made against Defendants
—including “enlisting” Maynard in a conspiracy—are be-
lied by the record. And, far from the millions at issue in
TXO, the amount of money at issue here was $750,000
over 12 years. Thus, TXO is inapposite both because it is
a pre-Gore, pre-Campbell analysis and because it is
factually nothing like this case.

2. The punitive-to-compensatory ratio exceeds
constitutional limits.

The second guidepost for reviewing punitive awards is
the ratio of punitive to compensatory damages. See
Campbell, 538 U.S. at 424. Plaintiffs argue that the ratio
in this case is 4:1, and they accuse Defendants of trying
“to manipulate the ratio . . . by excluding the interest ele-
ment of damages.” (PIfs.” Br. 21) Because PRSA pre-
judgment interest is itself a penalty, however, it cannot
be considered part of compensatory damages. (See
Appellants’ Br. 25) Plaintiffs wrongly assert that PRSA
prejudgment interest is compensatory for ratio purposes
because it “is treated as an element of the legal damage
for the operator’s default.” (Plfs.” Br. 19) But the fact
that interest is “an element” of recoverable damage
proves nothing; punitive damages are themselves an ele-
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ment of legal damage. See Rodebush v. Okla. Nursing
Homes, Ltd., 1993 OK 160, 1 21, 867 P.2d 1241, 1247,
Thiry v. Armstrong World Indus., 1983 OK 28, 1 11, 661
P.2d 515, 517. The issue is not whether interest is re-
coverable, but rather what the nature of interest as an
element of damage is. This Court has clearly held that
PRSA interest in effect until July 1, 1995 was a penalty.
Fleet v. Sanguine, Ltd., 1993 OK 76, 1 11, 854 P.2d 892,
899-900 (“[I]t is not merely compensation for the use of
money belonging to another. Rather, it is interest qua
penalty to compel compliance with [PRSA]L”). As a
penalty, rather than an element of compensatory dam-
ages, PRSA interest cannot properly be considered when
assessing the punitive-to-compensatory ratio under
constitutional standards. @ When PRSA interest is
excluded from compensatory damages here, the resulting
ratio is 71:1, which clearly exceeds the constitutional
guideposts established by the U.S. Supreme Court."”

Moreover, even if the PRSA interest were properly
considered a form of compensatory damages, the punitive
award here still exceeds what is allowable under the ratio
guidepost. If PRSA interest is treated as compensation,
as Plaintiffs mistakenly urge, the resulting ratio is 4:1.
Selectively quoting from Campbell, Plaintiffs mislead-
ingly suggest that the Supreme Court has endorsed the

" Plaintiffs argue that PRSA’s 12% interest rate is reasonable (and
therefore compensatory) because “in most years prior to the filing of
this action the Oklahoma judgment interest rate was more than
12%.” (Plfs.” Br. 19). But there is no single “Oklahoma judgment
interest rate.” The statutes cited by Plaintiffs apply only to damages
for personal injuries or injury to personal rights. Okla. Stat. tit. 12 §
727(E), § 727.1(E). By contrast, the rate most relevant here is the
6% found in OKkla. Stat. tit. 15, § 266. See Heiman v. Atl. Richfield
Co., 1995 OK 19, 1 16, 891 P.2d 1252, 1258 (awarding 6% interest on
working interest owner’s recovery from well operator).
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concept of “double, treble, or quadruple damages” for
punitive awards. (Plfs.” Br. 22) But Plaintiffs fail to note
that on the same page as the language they quote,
Campbell states that “[w]hen compensatory damages are
substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of
the due process guarantee.” 538 U.S. at 425. A lawful
pre-judgment interest rate applied to the $750,000
underpayment results in a compensatory award of
approximately $2,000,000, an indisputably substantial
amount. See, e.g., Bridgeport Music, Inc. v. Justin
Combs Publ’g, 507 F.3d 470, 488-89 (6th Cir. 2007) (com-
pensatory awards around $400,000 have been repeatedly
characterized as “substantial” for purposes of Campbell’s
1:1 maximum ratio). Thus, contrary to Plaintiffs’ sug-
gestion that a 4:1 ratio would pass constitutional muster
here, a complete reading of Campbell shows that a 1:1
ratio is at the “outermost limit” of an allowable punitive
award in this case.

In a final effort to justify a higher ratio, Plaintiffs
repeatedly assert that the conduct at issue here was
“hard to detect,” noting that the Supreme Court allows
enhanced punitive damages in such cases. (Plfs.’” Br. 20,
21) Although wrongdoing that is hard to detect may
warrant higher punitive damage ratios in cases where the
difficulty of detection is a central element in a tort-
feasor’s scheme, Plaintiffs here were not victims of such a
scheme and they had multiple tools available through
which they could have detected Defendants’ error much
sooner. First, Mr. Fuller received and carefully reviewed
monthly statements concerning the properties at issue.
See supra, Section II(E). Second, Plaintiffs received
actual notice of the Corporation Commission proceedings
in which the Brittain Deese Unit was created and the
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1972 drilling and spacing order was entered. (Tr. 1049,
1078-79; DX 195; DX 218) Moreover, the fact that the
Brittain Deep No. 2 well was drilled under the 1972 order
was a matter of public record. (Tr. 403-404) Thus,
Plaintiffs could have discovered Defendants’ inadvertent
failure to pay them a share of net profits related to the
Brittain Deep No. 2 and the Brittain Deese Unit. Addi-
tionally, by their own admission, no Plaintiff had even
read the 1927 Agreement until 1995. (R. 2620 at 1 51; R.
2663) That Agreement empowered Plaintiffs to review
and audit all production, payment, and well information.
(PX 3) None of the Plaintiffs exercised their right to do
so. Moreover, all Plaintiffs received and three Plaintiffs
actually signed division orders from Maynard in May
1986 acknowledging their interest in the Brittain Deep
No. 2 and the Brittain Deese Unit. (DX 293-DX 298; PX
126; Tr. 751-758) Finally, throughout the relevant period,
Plaintiffs were represented by sophisticated agents,
including multiple law firms, bankers, accountants, and
the co-author of an oil and gas law treatise who was
trustee of the Dings Trusts. (See PX 61, 64; Tr. 636-40)
Any of these representatives, or the Plaintiffs them-
selves, could have used their contractual audit rights, the
Corporation Commission notices actually received, or
publicly available information to detect Defendants’
error. Although the availability of such sources of
information does not excuse Defendants’ error in the first
instance, it certainly dispels any suggestion that
Defendants should be subject to a heightened punitive
ratio based on the purported difficulty of detection.

3. Comparable penalties demonstrate how
excessive the punitive award is.

The final constitutional guidepost is “the disparity
between the punitive damage award and the ‘civil penal-



87a

ties authorized or imposed in comparable cases.”” Camp-
bell, 538 U.S. at 428. As discussed above and in
Defendants’ opening brief, the fact that Oklahoma law
already establishes a “penalty” for Defendants’ alleged
conduct in the form of PRSA interest demonstrates that
an additional layer of punishment in the form of a huge
punitive award is improper. See Fleet, 1 11, 854 P.2d at
899. (Appellants’ Br. 25, 30) Plaintiffs cite Okland Ol
Co. v. Conoco Inc., 144 F.3d 1308 (10th Cir. 1998), as sug-
gesting that PRSA interest does not preclude an award
of punitive damages. (PIlfs.” Br. 18) But Okland actually
agrees with Flleet that the enhanced interest rate “acts to
compel compliance” and therefore is not aimed at making
plaintiffs whole. Id. at 1320. Even if there were a conflict
between Okland and Fleet, a federal court opinion cannot
displace the authoritative construction of Oklahoma law
by this Court.

B ok ok
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Appellants Shell Western E & P, Inc. and Shell Oil
Company (referred to herein collectively as “Shell”), pur-
suant to Okla. Sup. Ct. R. 1.77(a), move this Honorable
Court for rehearing of its December 18, 2009 Opinion in
this case for the following reasons.

I. This Court should grant rehearing to vacate or

reduce the punitive damages award.

The staggering $53 million punitive damages award
affirmed by this Court violates the U.S. Constitution. In
a series of opinions starting in 1996, the U.S. Supreme
Court has required that reviewing courts independently
serutinize awards of punitive damages under an exacting,
de novo standard of review. The Court also has provided
binding, comprehensive guidance on how to assess the
constitutionality of such awards. This Court’s opinion
fails to meet those standards, and the Court’s analysis
would be insufficient to sustain any punitive damages
award—much less one of the highest-ever awards in this
jurisdiction.

The U.S. Supreme Court has repeatedly stated that
the federal Constitution requires appellate courts to
“apply a de novo standard of review” to punitive damages
awards. Cooper Indus. v. Leatherman Tool Group, Inc.,
532 U.S. 424, 436 (2001). Far from being haphazard or
deferential, the review must be “a thorough, independent
review.” Id. at 441. It must be “[e]xacting,” entailing an

' In addition to being unsustainable under the federal Constitution,
the punitive damages award should be reversed or remitted on the
state-law ground that it was manifestly the result of improper
passion or prejudice on the part of the jury. See, e.g., Chandler v.
Denton, 1987 OK 38, 741 P.2d 855 (directing remittitur of punitive
damages where the jury also awarded “ample and generous” actual
damages).
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evaluation of the award in light of the governing law.
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 418 (2003). The Supreme Court has set the example
for how to review punitive awards by, in its own juris-
prudence, carefully and fully summarizing the evidence
and weighing all sides of a case before reaching a
conclusion. See Br. at 27; Reply Br. at 23-24.

By comparison, this Court appears to have conducted
a cursory and impressionistic review, with but a glancing
nod to the facts. This Court’s consideration of the
punitive damages award in paragraph 26 proceeds in
three steps: (1) stating that Shell’s reprehensibility was
“heightened” because of a fiduciary relationship—a rule
announced for the first time in this opinion; (2) reason-
ing that the ratio is 4:1, not 71:1; and (3) declaring that
“[w]e do not find this disparity unreasonable.” This bare
conclusion, however, is not anchored on any of the factors
identified by the Supreme Court. And the only case cited
to support the finding of reasonableness is 7XO
Production Corp. v. Alliance Resources Corp., 509 U.S.
443 (1993), which pre-dates the earliest of the ratio-test
cases (BMW v. Gore, 517 U.S. 559 (1996)) by three years
and is entirely distinguishable on its facts.

A. The reprehensibility analysis ignores the
Supreme Court’s standards.

The Supreme Court has listed five factors through
which courts must analyze the “most important” lens for
punitive damages awards—reprehensibility. Campbell,
538 U.S. at 419; see also Br. at 27-28; Reply Br. at 24-26.
Reprehensibility turns on (1) whether the harm was
“physical as opposed to economic,” (2) whether there
was “indifference to or a reckless disregard of the health
or safety of others,” (3) whether “the target of the con-
duct had financial vulnerability,” (4) whether “the con-
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duct involved repeated actions” rather than “an isolated
incident,” and (5) whether the harm “was the result of
intentional malice, trickery, or deceit, or mere accident.”
Campbell, 538 U.S. at 419. In this case, the first four
reprehensibility factors unequivocally militate against
any punitive damages at all. Reply Br. at 25. Yet this
Court simply ignores each of those four factors,
apparently pretending they do not exist. Instead, the
Court implies that Shell’s conduct was sufficiently
reprehensible to justify a record-setting punitive award
because Shell engaged in “deceit.” Op. 1 26.

There are two problems with this analysis. First, even
assuming that Shell’s conduct was deceitful, that factor
alone is almost certainly an insufficient basis to sustain
the award here: “The existence of any one of these
factors weighing in favor of a plaintiff may not be
sufficient to sustain a punitive damages award; and the
absence of all of them renders any award suspect.”
Campbell, 538 U.S. at 419. Second, this Court’s con-
clusion that “the reprehensibility of Shell’s conduct is
heightened by its intentional deceit of [plaintiffs] whose
oil proceeds it held for their benefit while it owed [them]
a fiduciary duty” is unsupported by the record. Op. 1 26.
There is no evidence that Shell’s initial mistake in failing
to include the Brittain Deese or Brittain Deep No. 2 in its
net profits interest calculations was intentional or fraudu-
lent. To the contrary, the record clearly reflects that
Shell actually paid Plaintiffs with respect to the Brittain
Sims Unit. (Tr. 977-978; PX 250, Sch. D) This undis-
puted evidence (which the Court’s opinion ignores) con-
firms that Shell’s failure to pay was an unintended mis-
take, and not part of a reprehensible scheme to defraud
Plaintiffs.
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Moreover, the rule that a fiduciary duty exists in these
circumstances was announced for the first time n this
Court’s opinion. See Section I11, infra. Shell cannot be
punished—especially with such severity—for violating a
fiduciary duty which, at the time of the conduct in
question, it had no reason to believe existed.

B. The ratio is not 4:1.

The opinion states that the “punitive damage award
was slightly more than four times the amount of the
actual damages awarded.” Op. 126. This follows from a
faulty and atemporal analysis of the nature of prejudg-
ment interest under the PRSA. See Op. 1 22. The
Court’s only basis for concluding that the PRSA interest
was not a penalty was the deletion of the phrase “as a
penalty” in a 1985 amendment to § 540, effective October
17, 1985. Of course, this means that for all but the final
two and a half months of the damages period here (which
ended December 1985), the statute in question expressly
defined prejudgment interest “as a penalty,” as recog-
nized by the Oklahoma Supreme Court. Fleet v. San-
guine, Ltd., 1993 OK 76, 1 11, 854 P.2d 892, 899 (holding
that, for periods before the effective date of the 1985
amendment, interest under § 540 “is interest qua penal-
ty”). The Legislature’s later modification of the statutory
language did nothing to change the penal character of
prejudgment interest awarded on production prior to
October 17, 1985, which is almost all of the production
here.

Moreover, wordsmithing by the Legislature cannot
alter the fundamental penal nature of prejudgment
interest under § 540. For instance, when one state tried
to evade Sixth Amendment requirements by renaming
sentencing elements as something else, the Supreme
Court made short work of rejecting that trick, holding
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that each fact used to increase a criminal defendant’s
punishment “no matter how the state labels it—must be
found by a jury beyond a reasonable doubt.” Ring v.
Arizona, 536 U.S. 584, 602 (2002). Similarly, what the
Legislature calls the prejudgment interest awarded
under § 540 is not dispositive of whether such interest is,
indeed, a penalty.

The 12% prejudgment interest provided in § 540
functions as a penalty because it is an enhanced amount
going beyond what is necessary for the time-value of
money, as Oklahoma law itself shows. See Reply Br. at
28 & n.17. The penal nature of § 540 interest is further
revealed in this Court’s recognition that the PRSA
“imposes standards for the treatment of proceeds from
the sale of oil and gas production.” Op. T 18 (citation
omitted). This passage implicitly recognizes that the
PRSA sets standards of performance and imposes finan-
cial consequences for failure to meet those standards—
which is the essence of a penalty, whatever label the
Legislature has tried to apply.

Finally, in this Circuit, even ordinary prejudgment
interest that merely accounts for the time-value of money
is not considered as part of compensatory damages for
purposes of punitive damage calculations.” But the inter-
est here is not ordinary prejudgment interest; rather, the
PRSA interest functions as a penalty, and the U.S.

% In United Int’l Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d
1207 (10th Cir. 2000), for example, the Tenth Circuit considered an
award with $67,000,000 in compensatory damages, $58,500,000 in
punitive damages, and $28,208,440 in pre-judgment interest. Id. at
1214. In calculating the ratio, the court specifically considered only
the compensatory award and not the interest, noting that punitive
damages “wlere] only 87% of” compensatory damages. Id. at 1232-
33. Had the prejudgment interest been included, that number would
have further shrunk to 61%.
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Supreme Court has specifically warned against double
counting of this sort, when “compensatory damages ...
[are] based on a component which was duplicated in the
punitive award.” Campbell, 538 U.S. at 426. Conse-
quently, the ratio here is not “slightly more than four,”
Op. 1 26, and this Court should grant rehearing to
consider the $53 million punitive award in comparison to
the compensatory damages of $750,708.

C. Even if the ratio were 4:1, the assessment of
“reasonableness” omitted crucial constitu-
tional requirements.

This Court, after concluding that the ratio was only
4:1, declared that “[w]e do not find this disparity unrea-
sonable.” Op. 1 26. But, with respect, the subjective re-
action of this Court is not relevant to the analysis; rather,
the standard is whether a punitive award affirmatively is
reasonable in light of the constitutional standards articu-
lated by the U.S. Supreme Court. Because nothing in the
Court’s opinion gives any hint as to why this exact
amount of punitive damages is justifiable, the ines-
capable conclusion is that the Court has effectively de-
ferred to the jury—which is exactly what the Supreme
Court has said appellate courts must not do. See Cooper,
532 U.S. at 436.

The only justification this Court did offer for the
punitive ratio here is manifestly invalid. The opinion sug-
gests that “[t]he punitive damage award in this case com-
pares favorably with that in 7XO . . . where the jury
awarded $19,000.00 in actual damages arising from the
defendant’s baseless claim on plaintiff’s oil and gas
interests and $10,000,000.00 in punitive damages. Pro-
portionally, Shell has received a much lighter sanction.”
Op. 1 26. This reasoning is wrong for several reasons.
First, as Shell described in detail, the facts of 7XO show
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a level of reprehensibility that rarely is met. The TXO
defendants attempted an especially despicable act, trying
to co-opt the judicial system into accomplishing a sub-
stantial fraud. They even tried to extort false affidavits
about property ownership in an effort to trick judges into
transferring that property to the defendants. See Reply
Br. at 26-27 (describing 7XO in detail). By contrast,
Shell’s failure to pay Plaintiffs was the result of a
mistake. Thus, Shell is not “similarly situated” to the
TXO defendants, as would be necessary for an analysis in
which the ratio in 7X0O was to be used as a touchstone.
Gore, 517 U.S. at 587.

Second, 7XO involved an almost token level of
compensatory damages—$19,000. In 7XO, the attempt-
ed fraud (which would have amounted to many millions of
dollars if successful) was discovered before it could be
completed. Because the compensatory damages were
low, the only way for the judicial system to reflect the
requisite outrage was through a larger ratio of punitive
damages. By contrast, the actual damages here were
substantial, and they were already enhanced by a huge
PRSA interest award. In such circumstances, the Su-
preme Court has suggested that plaintiffs can expect not
a 4:1 ratio (much less 71:1), but something much lower,
such as a 1:1 ratio: “When compensatory damages are
substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of
the due process guarantee.” Campbell, 538 U.S. at 425.

Third, 7XO was not a “multiplier” or “ratio” case.
TXO was decided in 1993, three years before the Court
began systematizing its current constitutional doctrine.
Like many other pre-1996 cases, T7XO may well have
required a different punitive award had it been subjected
to the kind of scrutiny that the Court now recognizes as
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mandatory. It is also possible that, for the reasons
described above, it would be one of the “rare cases” in
which a “single-digit ratio” could be exceeded—and if so,
it would still be an inappropriate case for purposes of
comparison.

For all these reasons, this Court’s analysis simply does
not explain why the punitive damages award is appropri-
ate at all, much less appropriate in such a huge amount.
There is no explanation for why this Court believes that
the failure to pay these net profit interests—while
wrong—is among the most malicious, ignominious, and
blameworthy acts in the history of Oklahoma jurispru-
dence.
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This Petition seeks review of a Court of Civil Appeals
(“COCA”) opinion that affirmed the largest punitive
damages award in state history. The December 18, 2009
opinion (rehearing was denied on January 26, 2010)
affirms a $53 million punitive damages award based on
Shell Oil Company and Shell Western E&P Inc.’s
(collectively “Shell”) failure to pay Plaintiffs a total of
$750,708 in net profits that, pursuant to contract, accrued
monthly between 1973 and 1985. COCA'’s errors include:

* Sanctioning an unconstitutional punitive damages
award without undertaking the rigorous de novo
review mandated by the U.S. Supreme Court to
satisfy due process.

* Imposing an entirely new fiduciary duty on an
operator under a § 87.1 drilling and spacing unit,
and compounding the error by applying this newly
created duty retroactively.

* Ignoring fundamental error—the wrong burden of
proof instruction in the jury charge—in affirming
the judgment for fraud.

* Allowing retroactive application of a penal statute,
and thereby affirming over $12 million in prejudg-
ment interest as to previously accrued claims,
although the statutory claim was not submitted to
the jury and was barred by limitations.

* Converting a breach of contract into a tort claim,
which defeated the parties’ expectations, the appli-
cable limitations period, and the constitutional
prohibition against punitive awards for breach of
contract.

* Imposing a collective judgment for all Plaintiffs
against all Defendants based on a flawed verdict
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form that did not permit individualized liability and
damages findings.

* Deferring to the trial court’s decision to lift the 1-
to-1 punitive damages cap, even though the record
did not support doing so.

These profound errors disregard binding precedent and
due process, raising significant issues of vital importance
to the integrity of the judicial process. Certiorari should
be granted because COCA has decided several questions
of substance “in a way probably not in accord with appli-
cable decisions of this Court or the [U.S.] Supreme
Court,” and because COCA “so far departed from” the
requirements of law “as to call for the exercise of this
Court’s power of supervision.” Okla. S. Ct. Rule
1.178(a)(2), (4).

ok ok
II. COCA’s punitive damages decision conflicts with

decisions of the U.S. Supreme Court and this
Court.

A. COCA ignored its responsibility to conduct a de
novo assessment.

COCA shirked its constitutional duty to conduct an
exacting, de novo review of the punitive damages award.
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 418 (2003); Cooper Indus., Inc. v. Leatherman Tool
Group, Inc., 532 U.S. 424, 441 (2001). A punitive award is
a “quasi-criminal” tool. Cooper, 532 U.S. at 432. To
protect against arbitrariness and ensure the integrity of
the judicial system, the U.S. Constitution requires
heightened appellate scrutiny of a punitive award, in-
cluding “a thorough, independent review” of its factual
basis. Id. at 441. As this Court has noted, the review is
subject to a specific analytical framework. See Gilbert v.




100a

Sec. Fin. Corp. of Okla., Inc., 2006 OK 58, 11 28-47, 152
P.3d 165, 176-80.

COCA’s barebones opinion dedicated only two sen-
tences to the constitutional requirements for punitive
awards. Op. 125. Omitting any discussion of Shell’s evi-
dence, COCA’s application of the constitutional require-
ments was superficial at best. Op. 126. That analytical
abdication does not satisfy due process. See, e.g., Camp-
bell, 538 U.S. at 418 (exacting appellate review is itself
part of a defendant’s due process right).

B. COCA ignored the binding guideposts for
analyzing reprehensibility.

The most important “guidepost” for assessing the
constitutionality of a punitive award is the reprehensi-
bility of the conduect. Id. at 419. This punitive award ex-
ceeds any other in Oklahoma history. A cursory review
of the record demonstrates that Shell’s conduct is not
remotely close to the all-time most egregious violation of
a legal duty in this state.

The U.S. Supreme Court has articulated five factors
for assessing reprehensibility. Finding only one is not
enough. Id. But COCA entirely ignored four of the
factors. Its reprehensibility analysis consists of a single,
conclusory sentence:

In the present case, the reprehensibility of Shell’s
conduct is heightened by its intentional deceit of the
interest owners whose oil proceeds it held for their
benefit while it owed a fiduciary duty to those
owners. ...

Op. 126. But arrayed against the U.S. Supreme Court’s
factors, Shell’s reprehensibility is low:
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Factor

This Case:

(1) whether the harm was
“physical as opposed to
economic”

The harm was purely econom-
ic.

whether there was “indif-
ference to or a reckless
disregard of the health or
safety of others”

2

There were no health or safe-
ty consequences.

(3) whether “the target of the
conduct had financial vul-

nerability”

Plaintiffs were sophisticated
owners of valuable mineral
estates who were represented
by lawyers and bankers at the
time in question.

whether “the conduct in-
volved repeated actions”
rather than “an isolated
incident”

@

The failure to pay is traceable
to a single failure to include
the relevant units in Shell’s
system for accounting to in-
terest owners.

whether the harm “was
the result of intentional
malice, trickery, or deceit,
or mere accident”

®)

That Shell paid Plaintiffs on
the Brittain Sims Unit, and
paid all royalty owners, con-
firms that the failure to pay
Plaintiffs was a mistake.

See Campbell, 538 U.S. at 419.

While completely

ignoring the first four factors, COCA mentions “deceit”
only fleetingly without analyzing the supposed deception.
Abdicating its constitutionally mandated role on review,
COCA ignored that Shell’s failure to pay, albeit a
contractual breach, did not arise from an intentional
scheme or malice. The evidence supports nothing more
nefarious than an initial mistake followed by reliance on
limitations as a basis for non-payment once the error was
discovered. Punishing a defendant for invoking a legal
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defense—like limitations—defies sound jurisprudence
absent evidence it was raised in bad faith.
C. The punitive-to-compensatory ratio is uncon-
stitutionally excessive.

COCA dramatically understated the ratio of punitive
to compensatory damages, which is the second manda-
tory “guidepost” for assessing punitive awards. By
adding the $12.4 million in interest under the PRSA to
the $750,708 compensatory damages, COCA tried to
make a 71:1 ratio appear to be a more modest 4:1. See
Op. 1 26. For purposes of a punitive damages ratio,
however, prejudgment interest should not be treated as
compensatory. See, e.g., United Int’l Holdings, Inc. v.
Wharf (Holdings) Ltd., 210 F.3d 1207, 1214, 1232-1233
(10th Cir. 2000). Even if ordinary interest might be
permissibly included in ratio calculations, prejudgment
interest under the PRSA clearly cannot be. This Court
has specifically described the 12% compound interest
under PRSA as “interest qua penalty.” Fleet v. San-
guine, Ltd., 1993 OK 76, 1 11, 854 P.2d 892, 899. Indeed,
for all but the last two months of underpayments, § 540
expressly stated that 12% interest operates “as the
penalty” under the statute. See 1985 Okla. Session Laws
ch. 141, at 891. Because PRSA interest is penal in na-
ture, it cannot be considered compensatory when evaluat-
ing the compensatory-to-punitive ratio. See Campbell,
538 U.S. at 426. Contrary to COCA’s reasoning, Op. 122,
the Legislature’s later deletion of the phrase “as the
penalty” does not alter the constitutional calculus to
determine whether a particular award is a penalty.

Worse, this award is unconstitutional even at a }:1
ratio. Compensatory damages and lawful prejudgment
interest are already substantial. “When compensatory
damages are substantial, then a lesser ratio, perhaps



103a

only equal to compensatory damages, can reach the
outermost limit of the due process guarantee.” Camp-
bell, 538 U.S. at 425 (emphasis added). There can be no
dispute that $750,708—much less $13.2 million—is “sub-
stantial.” See, e.g., Bridgeport Music, Inc. v. Justin
Combs Pub’g, 507 F.3d 470, 490 (6th Cir. 2007) (courts
hold $400,000 to be “substantial”). Thus, a punitive
award exceeding a 1:1 ratio is unconstitutional.'

The punitive damages award also fails as a matter of
Oklahoma law because it is grossly excessive or the result
of improper passion, prejudice, or sympathy on the part
of the jury. See, e.g., Buzzard v. Farmers Ins. Co., 1991
0K 127, 824 P.2d 1105, 1116 (ordering remittitur).

H ok ok

" As Shell argued below, the third Campbell guidepost—the
disparity between the punitive damages award and the civil penalties
authorized in comparable cases—also supports reversal.
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Plaintiffs fill their Answer with factual misstatements,
references to disputed matters outside the record, and
erroneous assertions of law." Their approach goes be-
yond good-faith argument and is wholly improper. Plain-
tiffs’ rhetoric, however, cannot obscure the analytical
shortcomings and manifest errors in COCA’s opinion.
Those failures plainly meet the standards for granting
certiorari.

I. COCA failed to adhere to constitutional standards
for reviewing punitive awards.

COCA correctly concluded that it was required to
review this punitive damages award under federal
constitutional principles. Op. 125.> But COCA’s execu-
tion of that duty failed to meet constitutional standards.
COCA did not even mention four of the five factors for
evaluating reprehensibility, which is the most important
“guidepost” for reviewing punitive damages awards. See
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 418-19 (2003). Plaintiffs now suggest that, despite
COCA’s silence, this massive punitive award can be

' Plaintiffs’ factual misstatements begin on page 1, line 1 with the
assertion that they owned “a carried working interest.” In fact,
Plaintiffs’ expert admitted they were not working interest owners.
(Tr. 391, 399). On page 2, Plaintiffs outrageously assert that “Shell
enlisted Maynard Oil in a conspiracy of silence.” Plaintiffs, however,
did not assert a conspiracy claim, there is no finding of conspiracy in
the record, and Maynard’s witness testified that Shell did not
influence Maynard’s independent decision not to pay Plaintiffs on the
Brittain Deep #2. (Court Ex. A at 128).

* Citing a portion of COCA’s opinion on a completely different issue,
Plaintiffs misleadingly assert that Shell failed to preserve its
argument that the evidence supporting the punitive damage award is
insufficient. Answer at 3 n4. COCA clearly understood that error
was preserved. Op. 125.
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allowed to stand because the record contains evidence on
two of the four omitted factors, and because a third
factor—whether “the harm caused was physical as
opposed to purely economic,” Campbell, 538 U.S. at
419—can just be ignored. See Answer at 4-5. Plaintiffs’
evidentiary arguments are either unsupported by
citations to the record or supported with misleading
references. But in any event, Plaintiffs’ arguments
based on the record misses the point. What matters on
certiorari is COCA’s opinion and whether the quality of
the analysis therein satisfies due process. Because
COCA did not even mention four of the five reprehen-
sibility factors, it failed to perform an “exacting” de novo
analysis of the record, which is sufficient reason to grant
certiorari. See Campbell, 538 U.S. at 418.

Plaintiffs seek to bolster COCA’s barebones reprehen-
sibility analysis by suggesting that Shell’s failure to pay
resulted from “an intentional scheme to defraud” Plain-
tiffs. Answer at 4. Far from revealing any intentional
scheme, the record establishes that, in the 1970s, Shell
erred in setting up some (but not all) of Plaintiffs’ inter-
ests for payment in Shell’'s manual joint interest
accounting system. In any event, it is for the appellate
court, not Plaintiffs, to assess reprehensibility. See id.
COCA'’s opinion does not cite any evidence to support its
conclusion that Shell engaged in “intentional deceit,” Op.

? Like COCA, Plaintiffs do not even mention the final factor—
whether a defendant showed a reckless disregard of the health or
safety of others—which clearly weighs against the award here.

* For example, Plaintiffs suggest that Thomas Fuller was financially
vulnerable because he “lived in a trailer house.” Answer at 4. In
fact, Mr. Fuller, who owned businesses and regularly hired lawyers
(Tr. 722-723, DX 267), moved to a mobile home in California wine
country after retiring. (Tr. 724).
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1 26, and neither Plaintiffs nor COCA cite any authority
suggesting that it is reprehensible for a defendant to rely
on a good-faith limitations defense once a decades-old
error comes to light. Certiorari should be granted
because COCA ignored four of the five relevant
reprehensibility factors and its analysis of the remaining
factor is impermissibly conclusory.

On the ratio guidepost, Plaintiffs do not deny that, if
PRSA interest is deemed punitive rather than compen-
satory, the resulting 71:1 ratio is unconstitutionally
excessive. Plaintiffs assert that “PRSA interest is com-
pensatory” and is “not penal,” Answer at 5, but their two
authorities suggest the opposite. Both cases hold that,
for claims arising prior to 1985, “[pJrejudgment interest
in the § 540(B) sense is not merely compensation for the
use of money” but rather is “interest qua penalty.” Fleet
v. Sanguine, Ltd., 1993 OK 76, 1 11, 854 P.2d 892, 899;
Purcell v. Santa Fe Minerals, Inc., 1998 OK 45, 117, 961
P.2d 188. Plaintiffs cite no authority that the 1985
amendments somehow transform acerued penal amounts
into mere compensation.

ok ok
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