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Introduction
The Clean Water Act provides for two types of permits for discharges: (1) Section
402 for discharge of pollutants and (2) Section 404 for discharge of dredged or fill
material. Obtaining one of those permits can be an expensive and timeconsuming process. But the process is necessary because discharging pollutants
without a permit may result in substantial penalties and other liabilities. Recent
court decisions and actions by the United States Environmental Protection
Agency (“EPA”) question the degree of confidence that a permittee may have
even after receiving issuance of one of those permits. The Act’s “Permit Shield”
is supposed to protect Section 402 permittees from enforcement actions and
citizen suits for discharge of pollutants that are not expressly included in, or
limited by, the permit. Court decisions from the Appalachian coal fields question
the protective effect of this permit shield. Next, although Section 404 permits are
issued by the U.S. Army Corps of Engineers, the Act allows EPA to veto a
permit. EPA has applied its veto authority in natural resource cases from West
Virginia to Alaska. A recent case allowed EPA’s veto to stand even though the
veto came many years after the permit was issued. In Alaska EPA started its veto
process even before the prospective permittee submitted an application. This
program discusses these developments and cautions permittees about their rights
and obligations under their Clean Water Act permits.
I.

Overview of the Clean Water Act
As a general principle, the Clean Water Act (“CWA”) prohibits the
discharge of pollutants into the waters of the United States unless the
discharge is done according to a permit. Discharge of pollutants from a
point source may be allowed under permits issued under the National
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Pollution Discharge Elimination System (“NPDES”),1 and the Kentucky
implementation of this system, the Kentucky Pollution Discharge
Elimination System (“KPDES”).2 The CWA also requires a permit for the
discharge of dredged or fill material into navigable waters of the United
States. The United States Army Corps of Engineers (“Corps”) administers
the dredge or fill permitting system under Section 404 of the CWA.3
A full discussion of the permitting process and statutory authority is
beyond the scope of this presentation. The following information focuses
on background related to the permit shield and to EPA’s oversight on
Section 404 permits.
A.

CWA Prohibits Discharge of Pollutants to the Waters of the United
States
Section 301 of the CWA states that “[e]xcept as in compliance
with this section [and others] the discharge of any pollutant by any
person shall be unlawful.”4 Many of the terms used in this
prohibition are defined by statute.
“Discharge of a pollutant” is defined as “any addition of any
pollutant to navigable waters from any point source . . . .”5
“Pollutant” is defined as “dredged spoil, solid waste, incinerator
residue, sewage sludge, munitions, chemical wastes, biological
materials, radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste . . . .”6
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33 U.S.C. § 1342.

2

401 KAR 5:050 to 401 KAR 5:080.

3

33 U.S.C. § 1344.

4

CWA § 301, 33 U.S.C. § 1311. See also KRS 224.70-110 (“No person shall, directly or
indirectly, throw, drain, run or otherwise discharge into any of the waters of the Commonwealth,
or cause, permit or suffer to be thrown, drained, run or otherwise discharged into such waters any
pollutant, or any substance that shall cause or contribute to the pollution of the waters of the
Commonwealth in contravention of the standards adopted by the cabinet or in contravention of
any of the rules, regulations, permits, or orders of the cabinet or in contravention of any of the
provisions of this chapter.”).
5

CWA § 502(12), 33 U.S.C. § 1362(12).
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CWA § 502(6), 33 U.S.C. § 1362(6). See also KRS 224.01-010(35).
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“Navigable waters” are defined as “the waters of the United States,
including the territorial seas.”7
“Point Sources” are defined as “any discernible, confined and
discrete conveyance, including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operation, or vessel or other
floating craft, from which pollutants are or may be discharged.”8
Recent cases have addressed the scope of this term, point
source. In Southern Appalachian Mountain Stewards v.
Penn Virginia Operating Co., LLC, 9 the court held that
plaintiffs had pleaded sufficient facts to allege that piles of
coal processing waste or “gob” piles in place from 1900 to
the 1950s were point sources. In Sierra Club v. BNSF Ry.
Co.,10 plaintiffs alleged that a railway company violated the
Clean Water Act when coal that escapes from rail cars
during transport, loading, and unloading was discharged
into waters of the United States. The essential issue
appeared to be whether the coal-based pollutants fell from
the rail cars onto land and then were washed by
precipitation into waterways or whether the pollutants were
discharged directly into water.

7

CWA § 502(7), 33 U.S.C. § 1362(7). See also Rapanos v. United States, 547 U.S. 715
(2006); Solid Waste Agency of Northern Cook County v. United States Army Corps of
Engineers, 531 U.S. 159 (2001); and United States v. Riverside Bayview Homes, 474 U.S.
121 (1985). See also Definition of “Waters of the United States” Under the Clean Water
Act, Proposed Rule, 79 Fed. Reg. 22188 (Apr. 21, 2014). The related technical report
document on Connectivity of Streams and Wetlands to Downstream Waters: A Review
and Synthesis of the Scientific Evidence can be found at
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=238345.
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Nat’l Mining Ass’n v. Jackson, 816 F. Supp. 2d 37 (D. D.C. 2011).
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CWA § 502(14), 33 U.S.C. § 1362(14). See also 401 KAR 5:002 Section 1 (111).
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No. 12-cv-00020 (W.D. VA Jan. 3, 2013).
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No. 13-cv-272, 2014 U.S. Dist. LEXIS 1035 (E.D. Wash., Jan. 2, 2014).
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II.

NPDES Permits
As noted above, discharge of pollutants from point sources may be
allowed under NPDES and KPDES permits.11
A.

Permits may be issued either as individual permits or general
permits.

B.

Permits establish:

C.
III.

1.

enforceable effluent limitations

2.

additional permit conditions (monitoring, reporting,
toxicity testing, best management practices)

3.

requirements to submit discharge monitoring reports
(“DMRs”).

Enforcement is for violation of permit condition and not,
necessarily, for harm to water resource.

Water Quality Standards
Section 303 of the CWA section requires the states to develop and review
and revise water quality standards for waters in the states. The standards
include a water’s designated use, criteria for maximum levels of
pollutants, and an antidegradation statement. Water quality criteria set
forth those physical, chemical, and biological characteristics of the waters
that are necessary to support the designated use.
A.

Kentucky has designated the following uses for surface waters:12
1.
2.
3.
4.
5.
6.

Warm water aquatic habitat
Cold water aquatic habitat
Primary contact recreation
Secondary contact recreation
Domestic water supply
Outstanding state resource water

11

33 U.S.C. § 1342.

12

401 KAR 10:026 Section 1.
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B.

For each designated use, the Commonwealth has established
parameters consistent with the use.13 These parameters and/or
criteria include concentrations of certain chemicals (such as heavy
metals), dissolved oxygen levels, pH, and abundance of fecal
coliform bacteria. The water quality standards are considered
when the Commonwealth issues a KPDES permit.
In many situations, water quality standards are not separately
enforceable but, instead, allow the regulatory agency to establish
effluent limitations in NPDES permits.14

IV.

Enforcement
A.

Enforcement by Regulatory Agency

B.

Citizen Suits
Under Section 505,15 commonly referred to as the citizen suit
provision, citizens may bring suit, after notice, against a person
who violates the Act, including the EPA for failure to perform a
nondiscretionary duty. The plaintiff may recover attorney’s fees
and other costs.

C.

Permit Shield
Title 33 U.S.C. § 1342(k) provides, in part, that compliance with
the NPDES permit is considered compliance with many other
sections of the CWA. Therefore, a discharger may not be subject
to enforcement liability even if it discharges a pollutant if that
pollutant is not addressed in the permit.16

13

401 KAR 10:031.

14

EPA v. California ex rel. State Water Resources Control Bd., 426 U.S. 200, 204-06 (1976) (“An
NPDES permit serves to transform generally applicable effluent limitations and other standards—
including those based on water quality—into the obligations . . . of the individual discharger . . . .
In short, the permit defines, and facilitates compliance with, and enforcement of, a preponderance
of a discharger’s obligations . . . .”); American Paper Institute, Inc. v. United States EPA, 996 F.2d
346, 350 (D.C. Cir. 1993) (“the rubber hits the road when the state-created standards are used as
the basis for specific effluent limitations in NPDES permits.”).
15

33 U.S.C. § 1365.
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See, e.g., Atlantic States Legal Foundation, Inc. v. Eastman Kodak Co., 12 F.3d 353, 357 (2d
Cir. 1993) and Piney Run Pres. Ass'n v. County Comm'rs, 268 F.3d 255, 268 (4th Cir. Md. 2001).
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The utility of this permit shield has been called into question by a
recent series of cases, most of which concern discharges from
mining operations. Cases finding that the existence of a permit
does not protect the permittee appear to hinge on two key
elements: (i) what the permit applicant disclosed to the regulatory
authority and (ii) the scope of the permit obligations.
(i)

Disclosure and Application
The permit application regulation at 40 C.F.R.
§ 122.21(k)(iii)(5)(A) requires an applicant to disclose
pollutants “if [the applicant] knows or has reason to believe
that they will be present in the discharges from any
outfall.” Thus, where a pollutant is not listed in a permit
but a permittee complies with the disclosure requirements
related to the quality of the waste stream, the permit shield
of section 1342(k) applies. Atlantic States Legal
Foundation, Inc. v. Eastman Kodak Co., 12 F.3d 353, 357
(2d Cir. 1993) (“Once within the NPDES or [state permit]
scheme, therefore, polluters may discharge pollutants not
specifically listed in their permits so long as they comply
with the appropriate reporting requirements . . . .”)
EPA has established categorical effluent limitations for
coal mining point sources for the pollutants iron,
manganese, total suspended solids, and pH at 40 C.F.R.
Part 434. As the EPA developed the Effluent Limitations
Guidelines for the Coal Mining Point Source Category on
which Part 434 is based, EPA expressly rejected imposing
effluent limitations for a variety of metals and, instead,
decided to rely on Best Practicable Control Technology
(“BPT”) that considers a balance of total cost of applying
the technology against the effluent reduction.17 Questions
arise about what types of pollutants one may reasonably
believe may be in a given discharge.
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See, e.g., 46 Fed. Reg. 3149 (Jan. 13, 1981) and 47 Fed. Reg. 45,383 (Oct. 13, 1982).
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In the recent decision in Southern Appalachian Mountain
Stewards v. A&G Coal,18 the Fourth Circuit affirmed the
lower court’s ruling and held the Clean Water Act’s
“permit shield” did not protect a surface coal mining
permittee from citizens’ suit for pollutants discharged but
not directly addressed in the permit. In reaching this
decision the court found that the mining permittee had not
complied with the obligation to disclose fully the pollutants
discharged from the operation.
(ii)

Compliance with Permit Requirements
As discussed above, NPDES permits include many
requirements, including effluent limitations, water quality
monitoring and reporting, and compliance with BMPs. In
one of several similar cases from the United States District
Court for the Southern District of West Virginia, the court
held that the terms of the permit and the applicable West
Virginia law required compliance with certain numeric
water quality standards even though the permits in question
did not contain express effluent limitations on the particular
pollutants.19 An excerpted copy of the Marfork Coal case
is attached as Exhibit A.

V.

Dredge and Fill Permits (Section 404 Permits)
The CWA also requires a permit for the discharge of dredged or fill
material into navigable waters of the United States. The Corps
administers the dredge or fill permitting system under Section 404 of the
CWA.20
A.

The Roles of EPA and the Corps in Issuing Section 404 Permits
Under the Clean Water Act the Corps has responsibility for issuing
Section 404 Permits. The Act allows EPA certain limited roles,
however, that include cooperating with the Corps in developing
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Case No. 13-2050 (5th Cir. July 11, 2014).

19

See, e.g., Ohio Valley Envtl Coalition v. Marfork Coal Co., No. 12-cv-1464, 2013 U.S. Dist.
LEXIS 119875 (S.D. W.V. Aug. 23, 2013) and Ohio Valley Envtl Coalition v. Fola Coal Co., No.
12-cv-3750, 2013 U.S. Dist. LEXIS 178319 (S.D. W.V. Dec. 19, 2013).
20

33 U.S.C. § 1344.
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guidelines (Section 404(b)) and vetoing approval of a permit for a
particular area (Section 404(c)).
1.

Enhanced Coordination Process and the Role of EPA
In 2009 the EPA, Corps, and the U. S. Department of
Interior entered into a memorandum of understanding
“Implementing the Interagency Action Plan on
Appalachian Surface Coal Mining” (the “MOU”). A
component of the MOU was a commitment by EPA and the
Corps to cooperate on “Enhanced Surface Coal Mining
Pending Permit Coordination Procedures” (“Enhanced
Coordination Procedures”) with regard to permits for coal
mining operations. The Enhanced Coordination Procedures
involve a collaborative effort among three EPA regions and
five Corps districts whose geographical jurisdictions cover
the Appalachian coal fields.
Several parties challenged the Enhanced Coordination
Procedures and related regulatory efforts. The U.S. District
Court for the District of Columbia ruled that by
implementing these procedures the EPA had exceeded the
statutory authority conferred upon it by the Clean Water
Act.21 The U.S. Court of Appeals for the District of
Columbia Circuit recently reversed this decision and found
that the Act did not prohibit the collaboration of the EPA
and the Corps or continuing role of the EPA in the Section
404 process.22

2.

EPA’s Veto of Section 404 Permits
Section 404(c) of the Clean Water Act gives EPA authority
to “prohibit the specification . . . of any defined area as a
disposal site, and [to] deny or restrict the use of any defined
area . . . [after finding] that the discharge of such materials
into such area will have an unacceptable adverse effect on
municipal water supplies, shellfish beds and fishery areas . . .

21

Nat’l Mining Ass’n v. Jackson, 816 F. Supp. 2d 37 (D. D.C. 2011).

22

Nat’l Mining Ass’n v. McCarthy, Case No. 12-5310 (D.C. Cir. July 11, 2014).
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wildlife, or recreation areas.”23 EPA has used this authority
sparingly: only 13 times since passage of the Clean Water
Act in 1972.24
a.

Mingo Logan Coal Company
In Mingo Logan Coal Co. v. EPA25 the U.S. Court
of Appeals for the District of Columbia Circuit held
that EPA had statutory authority to withdraw its
approval (that is, to veto a Section 404 Permit) even
though the permit had already been issued. A copy
of the Mingo Logan decision is attached as Exhibit
B. The case involves a Section 404 permit issued
for the Spruce No. 1 Mine, a coal mining operation
in West Virginia. The permit authorized the
placement of fill material into three streams and
related tributaries. Mingo Logan is remarkable for
the fact that even though EPA had reviewed the
permit during the application process, EPA did not
make its veto decision until about three years after
the Corps had issued the permit.
Reversing the District Court, the Court of Appeals
found that the express language of the statute did
not require EPA to take action before the permit
was issued and did not prohibit such action after the
permit had been issued.

b.

Pebble Limited Partnership
The Pebble Limited Partnership plans to mine the
Pebble deposit, which is located in the Bristol Bay
watershed of Alaska. The Partnership would have
to obtain Section 404 approval to mine the Pebble
deposit. In February 2014 EPA took the
unprecedented step of beginning a Section 404(c)

23

42 U.S.C. § 1344(c).

24

See Clean Water Act Section 404(c) Factsheet,
available at http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/404c_index.cfm.
25

Case No. 12-5150 (D.C. Cir. Apr. 23, 2013).
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veto process even before the Partnership had
submitted an application for the necessary permit.
A copy of the decision letter from EPA is attached
as Exhibit C.
In May 2014 the Partnership filed suit to challenge
EPA’s authority to initiate the veto proceeding.26 In
one claim the Partnership argued that EPA
exceeded its statutory authority to begin the veto
process when no permit application had yet been
submitted to the Corps for review.
VI.

Conclusion
Court decisions and actions by regulatory authorities raise significant
questions about whether a permittee can depend, and make major
investment decisions, on issuance of a permit under the Clean Water Act.
A permit applicant may be well-advised to consider the disclosures and
monitoring that it submits as part of a permit application, to read carefully
and consider the significance of seemingly benign language contained in
the permit regarding compliance with law, and to be wary of unresolved
environmental concerns that may accompany issuance of a Section 404
permit.
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Pebble Limited Partnership v. U.S. EPA, Case No. 14-cv-97 (D. AK May 21, 2014).
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