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Introduction

Events in 2014 highlighted the importance of protecting the nation’s drinking water 
supplies.  The West Virginia chemical spill in January threatened the water supply of 
hundreds of thousands of citizens and sent the company responsible for the spill into 
bankruptcy.  Toxins from elevated algal growth in Lake Erie recently contaminated the 
water supply of Toledo, Ohio.  These highly-publicized events represent two types of 
situations that may affect the quality of public water supplies.  The West Virginia spill was 
an acute and unplanned event from a single industrial source while the Lake Erie algal 
bloom may represent a watershed impact by nutrient runoff from a variety of sources.  
Several statutory and regulatory programs of permitting, planning, and reporting serve to 
protect our drinking water supplies.  These programs include the Clean Water Act; the 
Kentucky Agriculture Water Quality Act; the Safe Drinking Water Act; and the 
Emergency Planning and Community Right-to-Know Act.  Planning required by these 
programs include groundwater protection plans; wellhead protection areas; and spill 
prevention, control and countermeasures.

This session highlights key features of these programs as they may relate to protecting 
drinking water sources.  A useful way to consider these programs is how each addresses 
one or more of the following objectives: (1) reduce the likelihood of source water 
contamination; (2) provide information that water providers may use to develop protection 
plans; and (3) give notice in the event of an unplanned spill or other discharge of 
pollutants.

A. The Clean Water Act

Three key aspects of the Clean Water Act relate to protecting the quality of surface waters 
for use as drinking water sources.  The first two are intended to reduce source water 
contamination while the third requires notice of a spill or release.  First is the designation 
of certain uses of surface waters and determinations of the associated water quality criteria
that are deemed necessary to ensure protection of those uses.  Kentucky has adopted 
“domestic water supply” as a designated use of certain surface waters.1  The second major 

                                                
1 401 KAR 10:026 Section 1(2)(e).
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aspect of the Clean Water Act is the prohibition of the discharge of pollutants unless 
allowed by permits.  The prohibition on discharge of pollutants and the imposition of 
certain permit limits and conditions serve to protect the designated uses of surface waters 
that include the use of those waters as domestic water supplies.  Finally, like many other 
environmental statutes, the Clean Water Act requires that a release or spill be reported so 
that appropriate action may be taken.

1. Reducing Contamination

(a) Water Quality Standards

Section 3032 of the Clean Water Act requires the states to develop, review,
and revise water quality standards for waters in the states.  The standards 
include a water’s designated use, criteria for maximum levels of pollutants, 
and an antidegradation statement.  The following discussion focuses on the 
first two requirements.

(i) Designated uses may include, for example, agriculture, public 
drinking water supply, “fishable/swimmable.”  Water Quality 
Criteria set forth those physical, chemical, and biological 
characteristics of the waters that are necessary to support the 
designated use.

(ii) Kentucky has designated the following uses for surface waters:3

(1) Warm water aquatic habitat

(2) Cold water aquatic habitat

(3) Primary contact recreation

(4) Secondary contact recreation

(5) Domestic water supply

a. Kentucky regulations define domestic water supply 
as “surface waters that with conventional domestic 
water supply treatment are suitable for human 
consumption through a public water system as 
defined in 401 KAR 8:010, culinary purposes, or for 
use in a food or beverage processing industry; and 
meet state and federal regulations promulgated 

                                                
2 33 U.S.C. § 1313.
3 401 KAR 10:026 Section 1.
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pursuant to the Safe Drinking Water Act, as 
amended, 42 U.S.C. 300f - 300j-26.”4

(6) Outstanding state resource water

(iii) For each “Designated Use,” the Commonwealth has established a 
set of water quality standards consistent with the use.5  These 
parameters and/or criteria include concentrations of certain 
chemicals (such as heavy metals), dissolved oxygen levels, pH, and 
abundance of fecal coliform bacteria.  A copy of this regulation is 
attached as Exhibit A.  

(iv) The water quality standards are considered when the 
Commonwealth issues a KPDES permit.6  

(v) In many situations, water quality standards are not separately 
enforceable but, instead, allow the regulatory agency to establish 
effluent limitations in KPDES permits.7  In cases from West 
Virginia, however, applying West Virginia law, a U.S. District 
Court has held that violations of water quality standards are 
separately enforceable even though a particular pollutant is not 
mentioned specifically in a discharge permit.8  In PUD No. 1 of 
Jefferson County v. Washington Dep’t of Ecology,9 the U.S. 
Supreme Court upheld a state’s requirement that a certain minimum 
flow be maintained to support a stream’s designated use.  

(b) Section 402 Discharge Permits

As a general principle the Clean Water Act prohibits the discharge of pollutants 
from a point source into the waters of the United States unless the discharge is done 
according to a permit.  In particular, Section 301 of the Act states that “[e]xcept as 
in compliance with this section [and others] the discharge of any pollutant by any 

                                                
4 401 KAR 10:001 Section 1(25).  The regulation further defines "conventional domestic water supply 
treatment" to include “coagulation, sedimentation, filtration, and disinfection.”  401 KAR 10:001 Section 
1(17).
5 401 KAR 10:031.
6 See, e.g., 401 KAR 5:055 Section 5(3) (stating that the Cabinet shall not issue a permit if the conditions of 
the permit do not comply with the water quality standards in 401 KAR 10:031).
7 EPA v. California ex rel. State Water Resources Control Bd., 426 U.S. 200, 204-06 (1976) (“An NPDES 
permit serves to transform generally applicable effluent limitations and other standards—including those 
based on water quality—into the obligations . . . of the individual discharger . . . . In short, the permit defines, 
and facilitates compliance with, and enforcement of, a preponderance of a discharger’s obligations . . . .”); 
American Paper Institute, Inc. v. United States EPA, 996 F.2d 346, 350 (D.C. Cir. 1993) (“the rubber hits the 
road when the state-created standards are used as the basis for specific effluent limitations in NPDES 
permits.”).
8 See, e.g., Ohio Valley Envt’l Coalition v. Marfork Coal Co., 966 F. Supp. 2d 667 (S.D. W.V. 2013).  
9 114 S.Ct. 1900 (1994).  See W. Blaine Early, III, States’ Powerful New Shield to Guard Water Resources: 
PUD No. 1 of Jefferson County v. Washington Department of Ecology, 10 J.Nat.Resources & Envtl.L.395 
(1994-95).
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person shall be unlawful.”10  Discharge of pollutants from a point source may be 
allowed under permits issued under the National Pollution Discharge Elimination 
System (“NPDES”),11 and the Kentucky implementation of this system, the 
Kentucky Pollution Discharge Elimination System (“KPDES”).12  The terms used 
in Section 301 have specific statutory definitions under the Clean Water Act.

(i) “Discharge of a pollutant” is defined as “any addition of any 
pollutant to navigable waters from any point source . . . .”13

(ii) “Point source” is defined as “any discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch, channel, 
tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating 
craft, from which pollutants are or may be discharged.”14

(iii) Additionally, the definition of “pollutant” is very broad under the 
CWA: “dredged spoil, solid waste, incinerator residue, sewage, 
garbage, sewage sludge, munitions, chemical wastes, biological 
materials, radioactive materials, heat, wrecked or discarded 
equipment, rock, sand, cellar dirt and industrial, municipal, and 
agricultural waste discharged into water.”15

(iv) Finally, “navigable waters” are defined as “the waters of the United 
States, including the territorial seas.”16 As described in other 
sessions of this conference, the terms navigable waters and waters of 
the United States have generated significant litigation and regulatory 
effort.  Kentucky defines waters more broadly so that “ ‘Water’ or 
‘waters of the Commonwealth’ means and includes any and all 
rivers, streams, creeks, lakes, ponds, impounding reservoirs, springs, 
wells, marshes, and all other bodies of surface or underground 
water, natural or artificial, situated wholly or partly within or 
bordering upon the Commonwealth or within its jurisdiction.”17  

                                                
10 CWA § 301, 33 U.S.C. § 1311.  See also KRS 224.70-110 (“No person shall, directly or indirectly, throw, 
drain, run or otherwise discharge into any of the waters of the Commonwealth . . . any pollutant, or any 
substance that shall cause or contribute to the pollution of the waters of the Commonwealth in contravention 
of the standards adopted by the cabinet or in contravention of any of the rules, regulations, permits, or orders 
of the cabinet or in contravention of any of the provisions of this chapter.”).
11 33 U.S.C. § 1342.
12 401 KAR 5:050 to 401 KAR 5:080.
13 CWA § 502(12), 33 U.S.C. § 1362(12).
14 33 U.S.C. § 1362(14).
15 33 U.S.C. § 1362.
16 CWA § 502(7), 33 U.S.C. § 1362(7).  See Rapanos v. United States, 547 U.S. 715 (2006); Solid 
Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159 
(2001); and United States v. Riverside Bayview Homes, 474 U.S. 121 (1985).  See also Definition of 
“Waters of the United States” Under the Clean Water Act, Proposed Rule, 79 Fed. Reg. 22188 (Apr. 
21, 2014).
17 KRS 224.01-010 (33).



5

(c) Requirements of KPDES Permits

Among their requirements, KPDES permits establish enforceable effluent 
limitations, require discharge monitoring reports, and may impose 
additional permit conditions.18

(i) Effluent limitations may be developed as national standards for each 
industry.19  As discussed above, the Cabinet considers applicable 
water quality standards when issuing a KPDES permit.20

(ii) Permits require monitoring and submission of the reports of 
monitoring (discharge monitoring reports or DMRs).21

(iii) The Cabinet has adopted a “Five-Mile Policy” with regard to 
approvals to construct, modify, and operate wastewater discharges 
within a certain proximity to drinking water sources.22

2. Spill Prevention

In Section 311(b)(1) of the Clean Water Act Congress declared “it is the policy of the 
United States that there should be no discharges of oil or hazardous substances into or 
upon the navigable waters of the United States . . . .”  Section 311(j)(1)(C) provides for 
development of procedures to prevent discharges of oil.23  According to 40 C.F.R. Part 
112, certain facilities must prepare and implement a spill prevention, control, and 
countermeasures (“SPCC”) plan.24  

(a) Who Must Prepare a Plan

A facility must prepare an SPCC plan if is:

(i) non-transportation-related;

(ii) has an aggregate aboveground oil storage capacity greater than 
1,320 gallons or a completely buried oil storage capacity greater 
than 42,000 gallons; and

                                                
18 See, e.g., 401 KAR 5:065.
19 See, e.g., EPA, Water: Industry Effluent Guidelines, Basic Information, 
http://water.epa.gov/scitech/wastetech/guide/basic.cfm (last visited July 25, 2014).
20 See, e.g., 401 KAR 5:055 Section 5(3) (stating that the Cabinet shall not issue a permit if the conditions of 
the permit do not comply with the water quality standards in 401 KAR 10:031).
21 401 KAR 5:065 Section 2(1) (incorporating 40 C.F.R. § 122.41(l)).
22 401 KAR 5:055.  See also Division of Water Technical Documents at 
http://water.ky.gov/DrinkingWater/Pages/TechnicalDocuments.aspx.  The Five Mile Policy states, in part, as 
follows: “It is the policy of the [Cabinet] to prohibit discharges from wastewater treatment plants into a 
stream, lake or impoundment within five miles upstream from any public water supply intake and to prohibit
the location of public water supply intakes within five miles downstream of a waste discharge.”
23 33 U.S.C. § 1321(j)(1)(C); 40 C.F.R. Part 112.
24 40 C.F.R. § 112.3.
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(iii) can reasonably expect that a spill would result in discharge into 
navigable waters of the United States.25

Additional considerations include

(iv) Title 40 C.F.R. § 112.2 defines “discharge” as including, but not 
limited to, “any spilling, leaking, pumping, pouring, emitting, 
emptying, or dumping of oil.”  However, “discharge” does not 
include discharges that are related to a permit under § 402 of the 
Clean Water Act or § 13 of the River and Harbor Act of 1899.26

(v) The definition of “oil” includes, but is not limited to, the following:
“fats, oils, or greases of animal, fish, or marine mammal origin; 
vegetable oils, including oils from seeds, nuts, fruits, or kernels; and, 
other oils and greases, including petroleum, fuel oil, sludge, 
synthetic oils, mineral oils, oil refuse, or oil mixed with wastes other 
than dredged spoil.”27

(vi) The determination of whether a facility “could reasonably be 
expected” to discharge oil into a navigable water of adjoining 
shorelines is a “consideration of the geographical and location 
aspects of the facility (such as proximity to navigable waters or 
adjoining shorelines, land contour, drainage, etc.) . . . .”28

(b) Elements of an SPCC Plan

An SPCC Plan generally includes the following features:

(i) Facility description;

(ii) Identity of the preparer and/or self-certification;

(iii) Record of plan review and amendments;

(iv) Identity, location, capacity, and type of oil found in containers;

(v) Secondary containment;

(vi) Records of inspections;

(vii) Records of personnel training; and

(viii) Emergency reporting procedures and contact information.

                                                
25 40 C.F.R. § 112.1.
26 40 C.F.R. § 112.2.
27 Id.
28 Id.
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3. Spill Reporting

(a) The Clean Water Act also requires individuals to report spills of pollutants 
to the EPA. All holders of NPDES permits must immediately report “any 
noncompliance which may endanger health or the environment” to the EPA 
within twenty-four hours of becoming aware of the violation.29

(b) Additionally, anyone with knowledge of a spill or discharge that would 
result in pollution of water must immediately report the spill or discharge to 
the Kentucky Division of Water.30

B. Kentucky Agriculture Water Quality Act31

The Kentucky Agriculture Water Quality Act focuses on the protection of surface water 
and ground water from agriculture and silviculture activities.  The statute creates the 
Kentucky Agriculture Water Quality Authority, which consists of representatives from 
various agencies and which will establish statewide and regional water quality programs.

1. Agriculture Water Quality Plan

The Kentucky Agriculture Water Quality Act requires that any landowner or land 
user who uses ten (10) or more contiguous acres for agriculture or silviculture
operations develop and implement a water quality plan that is based on the 
Kentucky Agriculture Water Quality Plan (“Plan”).  The statewide Plan includes 
Best Management Practices (“BMPs”) for various agricultural operations.  Persons 
select the BMPs that are appropriate for their specific types of operations.

C. Groundwater Protection

Groundwater is defined by regulation as follows: “the subsurface water occurring 
in the zone of saturation beneath the water table and perched water zones below the 
B soil horizon including water circulating through fractures, bedding planes, or 
solution conduits.”32  Persons who conduct any of several specified activities must 
prepare and implement a Groundwater Protection Plan (“GPP”).33

1. Activities requiring a GPP include:

(a) Storing or related handling of bulk quantities of pesticides or fertilizers for 
commercial purposes;

                                                
29 40 C.F.R. § 122.41(l)(6).
30 401 KAR 5:015.  Note that use of the term “sewage system” in this regulation uses the term as described 
by statute, which is very broad.  KRS 224.1-110(25) (“‘Sewage system’ means individually or collectively 
those constructions or devices used for collecting, pumping, treating, and disposing of liquid or waterborne 
sewage, industrial wastes, or other wastes.”).
31 See KRS Chapter 224 Subchapter 71; Kentucky Agriculture Water Quality Authority, Producer Workbook
(1997).
32 401 KAR 5:037 Section 1(12).
33 401 KAR 5:037 Section 2(2).
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(b) Storing or related handling of bulk quantities of pesticides or fertilizers for 
the purpose of distribution to a retail sales outlet;

(c) Applying of pesticides or fertilizers for commercial purposes;

(d) Applying of fertilizers or pesticides for public right-of-way maintenance or 
institutional lawn care;

(e) Land treatment or land disposal of a pollutant;

(f) Storing, treating, disposing, or related handling of hazardous waste, solid 
waste, or special waste in landfills, incinerators, surface impoundments, 
tanks, drums or other containers, or in piles;

(g) Commercial or industrial storing or related handling in bulk quantities of 
raw materials, intermediate substances or products, finished products, 
substances held for recycling, or other pollutants held in tanks, drums or 
other containers, or in piles;

(h) Transmission in pipelines of raw materials, intermediate substances or 
products, finished products, or other pollutants;

(i) Installation or operation of on-site sewage disposal systems;

(j) Storing or related handling of road oils, dust suppressants, or deicing agents 
at a central location;

(k) Application or related handling of road oils, dust suppressants or deicing 
materials;

(l) Mining and associated activities;

(m) Installation, construction, operation, or abandonment of wells, bore holes, 
or core holes;

(n) Collection or disposal of pollutants in an industrial or commercial facility 
through the use of floor drains which are not connected to on-site sewage 
disposal systems, closed-loop collection or recovery systems, or a waste 
treatment system permitted under the Kentucky Pollutant Discharge 
Elimination System;

(o) Impoundment or containment of pollutants in surface impoundments, 
lagoons, pits, or ditches; or
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(p) Commercial or industrial transfer, including loading and unloading, in bulk 
quantities of raw materials, intermediate substances or products, finished 
products, substances held for recycling, or other pollutants.34

2. Several types of operations are also expressly excluded from the obligation to 
implement a GPP.

3. Components of a Groundwater Protection Plan

(a) The GPP is supposed to identify the activities at a facility that present a 
potential for groundwater pollution and to establish practices that, when 
implemented, will prevent the pollution.  The Cabinet has prepared a 
limited number of generic plans for common activities.  Baring the 
availability of a generic plan, a specific GPP must be prepared.  The 
specific GPP prepared for a facility does not have to be submitted to the 
Cabinet unless there is a written request by an inspector; the public may 
request to review a GPP by submitting a written request.35  Required 
elements of both generic and specific GPPs include:

(i) General information about the facility and its operation;

(ii) Activities that may pollute groundwater;

(iii) Practices selected to prevent groundwater pollution;

(iv) Implementation schedule;

(v) Schedule for employee training about the GPP and groundwater in 
general;

(vi) Schedule for inspection of practices; and

(vii) Certification statement by the person responsible for implementing 
the GPP.36

D. The Safe Drinking Water Act

The Safe Drinking Water Act (“SDWA”)37 protects the public drinking water supply by 
imposing water quality requirements on water distributed to the public via public water 
systems.  A public water system “means a system for the provision to the public of water 
for human consumption through pipes or other constructed conveyances, if such system 
has at least fifteen service connections or regularly serves at least twenty-five 

                                                
34 401 KAR 5:037 Section 2(2).
35 401 KAR 5:037 Section 4(4) and (7).

36 401 KAR 5:037 Section 3(3).
37 42 U.S.C. § 300f et seq. SDWA’s implementing regulations are found at 40 C.F.R Parts 141 through 143. 
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individuals.”38  While the primary focus of the SDWA appears to remain with the “end of 
Faucet” water quality, there is increasing attention on the quality of source waters.

1. Drinking Water Regulations

SDWA regulates contaminants in drinking water through National Primary 
Drinking Water Regulations (“NPDWRs”) and National Secondary Drinking Water 
Regulations (“NSDWRs”). Under SDWA, EPA has authority to both promulgate 
and enforce these drinking water standards. States, however, may establish their 
own regulations, which may be more stringent than those imposed under SDWA.39

EPA may also transfer enforcement authority to the States.40

(a) National Primary Drinking Water Regulations

NPDWRs identify contaminants which Congress or EPA has identified as 
potentially having an adverse effect on health.  For each of these 
contaminants, the NPDWRs also specify a maximum contaminant level 
(“MCL”) allowable in public drinking water.41  To the extent that an MCL 
is infeasible for a certain contaminant, NPDWRs require a specific 
treatment technique to prevent known or anticipated adverse health 
effects.42

(b) National Secondary Drinking Water Regulations

NSDWRs are unenforceable guidelines focusing on contaminants that can 
cause cosmetic effects (such as tooth discoloration) or that affect drinking 
water’s color, taste, and odor. EPA recommends that public water systems 
comply with NSDWRs, and States may also adopt enforceable 
regulations.43  Kentucky has adopted the MCLs and sampling schedules 
established by the NSDWRs.44

2. Long Term 2 Enhanced Surface Water Treatment Rule

The Long Term 2 Enhanced Surface Water Treatment Rule (“LT2”)45  
concerns microbial pathogens and, in particular, the protozoan parasite, 
Cryptospordium.  A significant difference of LT2 is its focus on the 
characteristics of the source water rather than merely limiting the 
contaminant content of finished drinking water.

                                                
38 42 U.S.C. § 300f(4)(A). 
39 42 U.S.C. § 300g-2(a)(1). 
40 42 U.S.C. § 300g-2(a). 
41 42 U.S.C. § 300g-1(b)(1)(E). 
42 42 U.S.C. § 300g-1(b)(7)(A). 
43 40 C.F.R. §§ 143.1 and 143.3. 
44 401 KAR 8:600. 
45 71 Fed. Reg. 654 (Jan. 5, 2006).
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3. Wellhead Protection and Source Water Protection Programs

(a) Wellhead Protection

Under the SDWA, every state must establish a wellhead protection 
program.46  Kentucky’s wellhead protection program is found at 401 KAR 
4:220, which provides that “[e]ach county, its municipalities and water 
suppliers, shall prepare a water supply plan.”47 and seek approval of the 
plan by the Kentucky Energy and Environment Cabinet.48

(b) Source Water Protection

In addition to the wellhead protection areas, the SDWA was amended to 
require similar assessment of sources of contamination for surface waters.49  The 
SDWA requires development of Source Water Assessment Programs.  In response 
to these requirements, the Ohio River Valley Water Sanitation Commission 
(“ORSANCO”) developed a source water protection program that identified certain 
“zones of protection” upstream and around the surface water intakes of public
drinking water supplies.  ORSANCO described these zones as follows:

Zone I – Zone of Critical Concern

Extends 1/4 mile below a water intake to 25 miles upstream in the Ohio 
River.  The lateral extent includes 1/4 mile on both sides of the river bank 
and major tributaries.

Zone II – Zone of High Concern

Extends 1/4 mile below the surface of a water intake upstream, to 1/4 mile 
below the next Ohio River intake.  The lateral extent includes all 14-digit 
hydrologic units adjacent to the banks of the Ohio River and major 
tributaries.

Zone III – Source Water Area

The entire portion of the Ohio River Basin upstream from a surface water 
intake.50

(c) A multi-step process is involved in developing water supply plans and 
associated protection mechanisms.51  The steps include:

                                                
46 42 U.S.C. § 300h-7.
47 401 KAR 4:220 Section 2.  See also http://water.ky.gov/groundwater/Pages/WellheadProtection.aspx.
48 Id. §7(4); see also id. § 1(37) (defining “cabinet” as the Energy and Environment Cabinet in accordance 
with KRS 151.100).
49 42 U.S.C. § 300j-13.  
50 See http://www.orsanco.org/source-water-protection.
51 See, generally, e.g., 401 KAR 4:220 Sections 2, 4, and 6.
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(i) Delineation of the drinking water source protection area, including 
geologic and hydrogeologic data;

(ii) Identification of potential sources of contamination within the 
watershed of a surface water supplier source or within the recharge 
area of a water supplier spring, or the wellhead protection area of a 
water supplier well or well field;

(iii) Evaluation of the susceptibility of the water supply to impact of the 
identified contaminants;

(iv) Creation and implementation of regulatory and nonregulatory 
measures that manage contaminants and protect the quality and 
quantity of water sources; 52

(v) Preparation of a contingency plan for emergency response 
situations, including availability of alternative water supplies; and

(vi) Notify and involve the public.53

(d) Kentucky has developed several recommended protection tools based on the 
potential source of the contaminant and its location within one of the three 
drinking water protection areas or zones.54  For example, with regard to 
wastewater point sources with KPDES permits in Zone I, the 
recommendations include:

“Eliminate permitted sewage systems (such as package treatment 
plants) with a history of noncompliance with permit requirements.  
Review existing sewage systems biannually to ensure compliance
with all applicable DEP permitting requirements. 1/ Monitor 
systems biannually to ensure proper ongoing maintenance and 
operation. 2/ Seek regionalization of all wastewater discharges or
elimination of other discharges to eliminate point sources, to the
extent possible (if they exist).  Discourage or ban any new
wastewater point source discharges.”

With regard to petroleum or chemical storage tanks in Zone III (the 
minimum protection area), the protection tools recommend to “[e]nsure that 
tanks are in compliance with current regulations and that a spill prevention 
plan is being followed.”

                                                
52 Id. Section 6(e)(9) and (e)(14).
53 Id. Section 6(e)(13).
54 See, e.g., http://water.ky.gov/DrinkingWater/Pages/DWSrcAssessProt.aspx.
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E. The Emergency Planning and Community Right-to-Know Act 

The Emergency Planning and Community Right-to-Know Act (“EPCRA”)55 provides 
information and a framework by which community members and state and local 
governments can be notified about the presence of hazardous chemicals and develop 
emergency response plans in the event of release of those chemicals.

1. Emergency Response Commissions

EPCRA requires states to establish state emergency response commissions 
(“SERCs”) that coordinate emergency response activities and appoint local 
emergency planning committees (“LEPCs”).56

2. Inventory Reporting

Any facility required to have Material Safety Data Sheets (see Occupational Safety 
and Health Act Hazard Communication Program, 29 U.S.C. § 1910.1200) for a 
hazardous chemical must provide such information to local authorities.  In addition, 
such facilities must provide local authorities with information about the amounts of 
hazardous chemicals kept at the facility and how they are stored and used.57  Title 
40 C.F.R. § 355.10 describes the obligation of reporting the presence of a threshold 
planning quantity (“TPQ”) of any extremely hazardous substance (“EHS”).  
Similarly, Part 370 requires reporting the presence of hazardous chemicals in 
addition to those considered EHS.  

3. Release Reporting

The EPCRA requires the owner or operator of a facility to notify the regulatory 
authorities if the facility releases a hazardous substance as defined by 
Comprehensive Environmental Response, Compensation and Liability Act 
(“CERCLA” or “Superfund”), or an extremely hazardous substance as defined by 
the EPCRA in excess of their allowable quantities.58  The list of “hazardous 
substances” under CERCLA and their reportable quantities can be located in 40 
C.F.R. Part 302.

Note that the CERCLA, 42 U.S.C. § 9601 et seq., has similar reporting 
requirements.  CERCLA requires any person in charge of a facility to report any 
releases of a hazardous substance in excess of reportable quantities.  Notice must be 
given to the National Response Center, and failure to give the required notice may 
lead to criminal liability.59  While the notification requirements of CERCLA are 
directed primarily at hazardous substances, CERCLA also concerns “any pollutant 

                                                
55 42 U.S.C. § 11001, et seq.
56 42 U.S.C. § 11001.
57 42 U.S.C. § 11022; 40 C.F.R. Parts 355 and 370.
58 42 U.S.C. § 11004.
59 42 U.S.C. § 9603.
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or contaminant which may present an imminent and substantial danger to the public 
health or welfare.”60

Conclusion

Several statutory programs may be implemented to protect drinking water sources, either 
directly or indirectly.  The Clean Water Act and the Kentucky Agriculture Water Quality 
Act prevent (or at least reduce) the amounts of pollutants and contaminants that are 
released into drinking water sources.  Other programs under the Safe Drinking Water Act 
and the Emergency Planning and Community Right to Know Act inform the public, 
government agencies, and drinking water providers of the risks of contamination that exist 
within the watersheds that serve the drinking water source.  These and other programs also 
impose a duty to report spills or other releases of chemicals that could pose a threat to 
drinking water quality and, therefore, to human health and the environment.

Although beyond the scope of this presentation, many of these statutory programs contain 
citizens’ suits provisions that may be used by adversely affected parties to remedy the 
impact of drinking water contamination.  Common law tort actions such as nuisance and 
trespass may also be used to recover for the adverse impacts.  If the impacts are 
sufficiently large, however, the hope of recovery is slim.  Therefore, as in many situations, 
planning and prevention are far more important.

525228:3:LEXINGTON

                                                
60 42 U.S.C. § 9604(a)(1).  “Pollutant or contaminant” is defined at 42 U.S.C. § 9601(33).



TITLE 401 CHAPTER 10-WATER QUALITY STANDARDS

Recreation

Low medium and high density residential commercial or

industrial uses and

Specific land uses adjacent to the surface water for which the

recategorization is proposed
The frequency of occasions when there is no natural flow in

the surface water and the 7Q10 and annual mean flow values for the

surface water and

Fish or benthic macroinvertebrate collection data and an In-

dex of Biotic Integrity or Macroinvertebrate Bioassessment Index

calculation from waterbody if criteria specified in Section 12a3
of this administrative regulation are utilized

Section Incorporation by Reference The following material

is incorporated by reference

Development and Application of the Kentucky Index of Bio

tic Integrity KIBI 2003 Kentucky Division of Water Environmental

and Public Protection Cabinet
The Kentucky Macroinvertebrate Bioassessment Index

2003 Kentucky Division of Water Environmental and Public Protec

tion Cabinet and

Socioeconomic Demonstration and Alternative Analysis
KPDES Form SDAA April 2009

This material may be inspected copied or obtained subject

to applicable copyright law at the Division of Water 200 Fair Oaks

Lane Frankfort Kentucky Monday through Friday am to 430

p.m 21 Ky.R 2843 Am 89 280 eff 7-12-95 26 Ky.R 145 819
1144 eff 12-8-99 30 Ky.R 1024 1801 31 Ky.R 558 eff 9-8-

2004 TAm eff 8-9-2007 Recodified from 401 KAR 5030 6-11-08

35 Ky.R 161 908 36 Ky.R 31 eff 7-30-2009 37 Ky.R 2071
2655 eff 8-5-2011

401 KAR 10031 Surface water standards

RELATES TO KRS 146.200-146.360 146.410-146.535

146.550-146.570 146.600-1 46.61 146.990 224.01 -01 224.01-

400 224.1 6-050 224.1 6-070 224.70-1 00-224.70-140 224.71-1 00-

224.71-145 224.73-100-224.73-120

STATUTORY AUTHORITY KRS 146.220 146.241 146.270

146.410 146.450 146.460 146.465 224.10-100 224.16-050

224.16-060 224.70-100 224.70-110 40 C.F.R Part 131 16 U.S.C

1271-1287 1531-1544 33 U.S.C 1311 1313 1314 1341

NECESSITY FUNCTION AND CONFORMITY KRS 224.10-

100 requires the cabinet to develop and conduct comprehensive

program for the management of water resources and to provide for

the prevention abatement and control of water pollution This ad-

ministrative regulation and 401 KAR 10001 10026 10029 and

10030 establish procedures to protect the surface waters of the

Commonwealth and thus protect water resources This administra

tive regulation establishes water quality standards that consist of

designated legitimate uses of the surface waters of the Common-
wealth and the associated water quality cdteda necessary to protect

those uses These water quality standards are minimum require-

ments that apply to all surface waters in the Commonwealth of Ken-

tucky in order to maintain and protect them for designated uses

These water quality standards are subject to pedodic review and

revision in accordance with the Clean Water Act 33 U.S.C 1251-

1387 40 C.F.R 131 and KRS Chapter 224

Section Nutdents Cdtedon Nutdents shall not be elevated in

surface water to level that results in eutrophication problem

Section Minimum Cdteria Applicable to All Surface Waters

The following minimum water quality cdteda shall be applicable

to all surface waters including mixing zones with the exception that

toxicity to aquatic life in mixing zones shall be subject to the provi
sions of 401 KAR 10029 Section Surface waters shall not be

aesthetically or otherwise degraded by substances that

Settle to form objectionable deposits
Float as debds scum oil or other matter to form nuisance
Produce objectionable color odor taste or turbidity

Injure are chronically or acutely toxic to or produce adverse

physiological or behavioral responses in humans animals fish and

other aquatic life

Produce undesirable aquatic life or result in the dominance
of nuisance species

f1 Cause fish flesh tainting

The concentration of phenol shall not exceed 300 gIL as an
instream value

The water quality criteda for the protection of human health

related to fish consumption in Table of Section of this administra

tive regulation are applicable to all surface water at the edge of the

assigned mixing zones except for those points where water is
with-

drawn for domestic water supply use

The cdteda are established to protect human health from the

consumption of fish tissue and shall not be exceeded

For those substances associated with cancer risk an ac
ceptable dsk level of not more than one additional cancer case in

population of 1000000 people or 106 shall be utilized to es
tablish the allowable concentration

Section Use Designations and Associated Criteda 5ur

face waters may be designated as having one or more legitimate

uses and associated criteria protective of those uses Those uses

are listed in 401 KAR 10026 Nothing in this administrative regula

tion shall be construed to prohibit or impair the legitimate beneficial

uses of these waters The cdteda in Sections and of this

administrative regulation represent minimum conditions
necessary

to

Protect surface waters for the indicated use and

Protect human health from fish consumption
On occasion surface water quality may be outside nf the

limits established to protect designated uses because of natural

conditions If this occurs dudng pedods when stream flows are be-

low the flow that is used by the cabinet to establish effluent limita

tions for wastewater treatment facilities discharger shall not be

considered contributor to instream violations of water
quality

standards if treatment results in compliance with permit require-

ments

Stream flows for water quality-based permits The following

stream flows shall be utilized if deriving KPDES permit limitations to

protect surface waters for the listed uses and purposes

Aquatic life protection shall be 7Q10
Water-based recreation protection shall be 7Q10
Domestic water supply protection shall be determined at

points of withdrawal as
The harmonic mean for cancer-linked substances and

7Q10 for noncancer-linked substances
Human health protection from fish consumption and for

changes in radionuclides shall be the harmonic mean and

Protection of aesthetics shall be 7Q10

Section Aquatic Life Warm water aquatic habitat The

following parameters and associated criteda shall apply for the pro-

tection of productive warm water aquatic communities fowl animal

wildlife arboreous growth agdcultural and industdal uses

Natural alkalinity as CaCO3 shall not be reduced by more

than twenty-five 25 percent
If natural

alkalinity
is below twenty 20 mg/L CaCO3 there

shall not be reduction below the natural level

Alkalinity shall not be reduced or increased to degree that

may adversely affect the aquatic community

pH shall not be less than six and zero-tenths 6.0 nor more

than nine and zero-tenths 9.0 and shall not fluctuate more than

one and zero-tenths .0 pH unit over period of twenty-four 24
hours

Flow shall not be altered to degree that will adversely affect

the aquatic community

Temperature shall not exceed thirty-one and seven-tenths

31 .7 degrees Celsius eighty-nine 89 degrees Fahrenheit
The normal daily and seasonal temperature fluctuations that

existed before the addition of heat due to other than natural causes

shall be maintained

The cabinet may determine allowable surface water tempera-
tures on site-specific basis utilizing available data that shall be

based on the effects of temperature on the aquatic biota that utilize

specific surface waters of the commonwealth and that may be af

fected by person-induced temperature changes
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Month/Date Period Average Instantaneous

Maximum

Januaryl-31 45 50 10

Februaryl-29 45 50 10

Marchl-15 51 11 56 13

Marchl6-31 54 12 59 15

Aprill-15 58 14 64 18

April 16-30 64 18 69 21

Mayl-15 68 20 73 23

Mayl6-31 75 24 80 27

Junel-15 80 27 85 29

Junel6-30 83 28 87 31

Julyl-31 84 29 89 32

Augustl-31 84 29 89 32

Septemberl-15 84 29 87 31

September 16-30 82 28 86 30

Octoberl-15 77 25 82 28

Octoberl6-31 72 22 77 25

Novemberl-30 67 19 72 22

December 1-31 52 11 57 14

successful demonstration concerning thermal discharge

limits carried out pursuant to Section 316a of the Clean Water Act

33 U.S.C 1326 shall constitute compliance with the temperature

requirements of this subsection successful demonstration as-

sures the protection and propagation of balanced indigenous pop-

ulation of shellfish fish and wildlife in or on the water into which the

discharge is made
Dissolved oxygen

Dissolved oxygen shall be maintained at minimum con-

centration of five and zero-tenths 5.0 mg/L as twenty-four 24
hour average in water with WAH use

The instantaneous minimum shall not be less than four and

zero-tenths 4.0 mg/L in water with WAH use
The dissolved oxygen concentration shall be measured at

mid-depth in waters having total depth of ten 10 feet or less and

at representative depths in other waters
Total dissolved solids or specific conductance Total dis

solved solids or specific conductance shall not be changed to the

extent that the indigenous aquatic community is adversely affected

Total suspended solids Total suspended solids shall not be

changed to the extent that the indigenous aquatic community is

adversely affected

Settleable solids The addition of settleable solids that may
alter the stream bottom so as to adversely affect productive aquatic

communities shall be prohibited

Ammonia The concentration of the un-ionized form shall not

be greater than 0.05 mg/L at any time instream after mixing Un-

ionized ammonia shall be determined from values for total ammonia-

in mg/L pH and temperature by means of the following equation
.2 Total ammonia-N/1 0p PH

Pka 0.0902 2730/273.2 TG
Where

temperature degrees Celsius

un-ionized ammonia mg/L
Toxics

The allowable instream concentration of toxic substances or

whole effluents containing toxic substances which are noncumula

tive or nonpersistent with half-life of less than ninety-six 96
hours shall not exceed

One-tenth 0.1 ofthe ninety-six 96 hour median lethal con-

centration LC50 of representative indigenous or indicator aquatic

organisms or

chronic toxicity unit of .00
utilizing

the twenty-five 25
percent inhibition concentration or LC25

The allowable instream concentration of toxic substances or

whole effluents containing toxic substances which are

bioaccumulative or persistent including pesticides if not specified

elsewhere in this section shall not exceed

0.01 of the ninety-six 96 hour median lethal concentration

LC50 of representative indigenous or indicator aquatic organisms
or

chronic
toxicity

unit of .00 utilizing the IC25

In the absence of acute criteria for pollutants listed in Table

of Section of this administrative regulation for other substances

known to be toxic but not listed in this administrative regulation or

for whole effluents that are acutely toxic the allowable instream

concentration shall not exceed the LC1 or one-third 1/3 LC50 con-

centration derived from toxicity tests on representative indigenous or

indicator aquatic organisms or exceed three-tenths 0.3 acute tox

icity units

If specific application factors have been determined for toxic

substance or whole effluent such as an acute to chronic ratio or

water effect ratio they may be used instead of the one-tenth 0.1
and 0.01 factors listed in this subsection upon demonstration by the

applicant that the application factors are scientifically defensible

Allowable instream concentrations for specific pollutants for

the protection of warm water aquatic habitat are listed in Table of

Section of this administrative regulation These concentrations are

based on protecting aquatic life from acute and chronic
toxicity

and

shall not be exceeded and

Total residual chlorine Instream concentrations for total

residual chlorine shall not exceed an acute criteria value of nineteen

19 Lig/L or chronic criteria value of eleven g/L
Cold water aquatic habitat The following parameters and

criteria are for the protection of productive cold water aquatic com
munities and streams that support trout populations whether self-

sustaining or reproducing on year-round basis The criteria adopt-

ed for the protection of warm water aquatic life also apply to the

protection of cold water habitats with the following additions

Dissolved oxygen
minimum concentration of six and zero-tenths 6.0 mg/L as

twenty-four 24 hour average and five and zero-tenths 5.0 mg/L
as an instantaneous minimum shall be maintained

In lakes and reservoirs that support trout the concentration of

dissolved oxygen in waters below the epilimnion shall be kept con-

sistent with natural water quality and

Temperature Water temperature shall not be increased

through human activities above the natural seasonal temperatures

Section Domestic Water Supply Use Maximum allowable in-

stream concentrations for specific substances to be applicable at

the point of withdrawal as established in 401 KAR 10026 Section

52b Table for use for domestic water supply from surface

water sources are specified in Table of Section of this adminis

trative regulation and shall not be exceeded

Section Pollutants Allowable instream concentrations of

pollutants are listed in Table of this section

Effects on downstream uses shall also be considered in de
termining site specific temperatures

Values in the following table are guidelines for surface water

temperature

Table_I

Pollutant CAS1 Number Water Quality Criteria Llg/L2

Human Health Warm Water Aquatic Habitat3

DWS4 Fish5 Acute6 Chronic7

Acenaphthene 83320 670 990

Acrolein 107028 190

Acrylonitrile 107131 0.051 0.25

Aldrin 309002 0.000049 0.000050 3.0

alpha-BHC 319846 0.0026 0.0049

alpha-Endosulfan 959988 62 89 0.22 0.056
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Anthracene 120127 8300 40000

Antimony 7440360 5.6 640

Arsenic 7440382 10.0 340 150

Asbestos 1332214 7millionfibers/L

Barium 7440393 1000
Benzene 71432 2.2 51

Benzidine 92875 0000086 0.00020

Benzoaanthracene 56553 00038 0018

Benzoapyrene 50328 00038 0.018

Benzobfluoranthene 205992 0.0038 0018

Benzokfluoranthene 207089 00038 0.018

Beryllium 7440417

Beta-BHC 319857 00091 0.017

Beta-Endosulfan 33213659 62 89 0.22 0056

bischloromethylether 542881 000010 000029

bis2-chloroethylether 1444 0.030 0.53

bis2-chloroisopropylether 08601 400 65000

bis2-ethylhexylphthalate 781 .2 2.2

Bromoform 75252 4.3 140

Butylbenzyl phthalate 85687 500 900

Cadmium 7440439 e10166 In

Hard3.924

e07409 In

Hard
4719

Carbon tetrachloride 56235 0.23 .6

Chlordane 57749 000080 000081 2.4 0.0043

Chloride 16887006 250000 1200000 600000
Chlornbenzene 08907 30 600

Chlorodibromomethane 124481 0.40 13

Chloroform 67663 5.7 470

Chloropyrifos 2921882 0.083 0.041

Chromium N/A 100

Chromium Ill 16065831 e0.8190 In

Hard
3.7256

e0.8190 In

Hard
0.6848

ChromiumVl 18540299 16 11

Chrysene 218019 0.0038 0.018

Color N/A 75 Platinum Co-

bait Units

Copper 7440508 300 e0.9422 In

Hard
1.700

e0.8545 In

Hard
1.702

Cyanide Free 57125 140 140 22 5.2

Demeton 8065483 0.1

Diazinon 333415 0.17 0.17

Dibenzoahanthracene 53703 0.0038 0.01

Dichiorobromomethane 75274 0.55 17

Dieldrin 60571 0.000052 0.000054 0.24 0.056

Diethyl phthalate 84662 17000 44000

Dimethylphthalate 131113 270000 1100000

Di-n-butyl phthalate 84742 2000 4500

Dinitrophenols 25550587 69 5300

Endosulfansulfate 1031078 62 89

Endrin 72208 0.059 0.060 0.086 0.036

Endrin aldehyde 7421934 0.29 0.30

Ethylbenzene 100414 530 2100

Fluoranthene 206440 130 140

Fluorene 86737 1100 5300
Fluoride N/A 4000

Guthion 86500 0.01

Heptachior 76448 0.000079 0.000079 0.52 0.0038

Heptachior epoxide 1024573 0.000039 0.000039 0.52 0.0038

Hexachlorobenzene 118741 0.00028 0.00029

Hexachiorobutadiene 87683 0.44 18

Hexachiorocyclo-hexane-Technical 31 9868 0.01 23 0.0414

Hexachiorocyclopentadiene 77474 40 00

Hexachioroethane 67721 .4 3.3

ldeno123-cdpyrene 193395 0.0038 0.018

Iron8

lsophorone

7439896

78591

300

35.0 960

4000 1000
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Phenol

Polychlorinated Biphenyls PCBs
Pyrene
Selenium

Silver

Lid 7439921

Lindane gamma-BHC 58899

Malathion 121755

Mercury 7439976

Methylmercury 22967926

Methoxychlor

Methylbromide

Methylene Chloride

Mirex

72435

74839

75092

2385855

Nickel 7440020

Nftrate as 14797558

Nitrobenzene

Nitrosamines Other

N-Nftrosodibutylamine

98953

N/A

924163

N-Nftrosodiethylamine 55185

N-Nftrosodimethylamine 62759

N-Nitrosodi-n-Propylamine 621647

N-Nitrosodiphenylamine 86306

N-Nfltrosopyrrolidine 930552

Nonylphenol 044051

Parathion 56382

Pentachlorobenzene 608935

Pentachlorophenol 87865

Sulfate

Hydrogen Sulfide Undissociated

Tetrachloroethylene

Thallium

Toluene

Total Dissolved Solids

loxaphene

Tributyltin TBT
Trichloroethylene

Vinyl Chloride

Zinc

Il-dichloroethylene 75354

Ill-trichloroethane 71556

112-trichloroethane 79005

1122-tetrachloroethane 79345

12-dichlorobenzene 95501

12-dichloroethane 07062

12-dichloropropane 78875

12-diphenylhydrazine 22667

12-trans-dichloroethylene

1Z4-trichlorobenzene

56605

120821

1Z45-tetrachlorobenzene 95943

13-dichlorobenzene 541731

13-dichloropropene 542756

14-dichlorobenzene 106467

2-chloronaphthalene 91587

2-chlorophenol 95578

108952

N/A

129000

7782492

7440224

N/A

7783064

127184

7440280

108883

N/A

8001352

79016

75014

7440666

10000
17

0.0008

0.0063

0.0008

0.00069

0.0050

3.3

0.016

330

200

0.59

0.17

420

0.38

0.50

0.036

140

35

0.97

320

0.34

63

1000
81

15

0.98

2.0

IOU

47

4.6

610

.4

0.27

21000

0.000064

830

170

250000

0.69

0.24

300

250000
0.00028

2.5

0.025

7400

690

.24

0.22

.24

3.0

0.51

6.0

34

.5

3.0

860000

0.000064

4000

4200

7100

16

4.0

300

37

15

0.20

10000
70

1.1

960

21

90

1600
ISO

.8

0.051

0.3 mg/Kg

1500
590

4600

3.3

0.47

15000

0.00028

30

2.4

26000

e1.273 In

Hard
1.460

0.95

1.4

eO.8460 In

Hard
2.255

28

0.065

e1 .005

pH-4.869

2S8

e1.72 In

Hard6
.59

0.73

0.46

eO.8473 In

Hard
0.884

e1.273 In

Hard
4.705

0.1

0.77

0.03

0.001

eO.8460

In Hard
0.0584

6.6

0.013

e1 .005

pH-5.1 34

0.014

8.610
11

19.312

2.0

0.0002

0.072

eO.8473 In

Hard
0.884
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24-dinitrophenol 51285 69 5300

24-dinitrotoluene 121142 0.11 3.4

245-TP Silvex 93721 10

245-trichlorophenol 95954 1800 3600

246-trichlorophenol 88062 1.4 2.4

33-dichlorobenzidine 91941 0.021 0.028

44-DDD 72548 0.00031 0.00031

44-DDE 72559 0.00022 0.00022

44-DDT 50293 0.00022 0.00022 1.1 0.001

GAS Chemical Abstracts Service

2Water quality criteria in gIL unless reported in different units

3Metal concentrations shall be total recoverable metals to be measured in an unfiltered sample unless it can be demonstrated that more

appropriate analytical technique is available that provides measurement of that portion of the metal present which causes toxicity
to aquatic

life

4DWS Domestic Water Supply Source

5Fish Fish Consumption
6Acute criteria protective of aquatic life based on one hour exposure that does not exceed the criterion for given pollutant

TChronic protective of aquatic life based on ninety-six 96 hour exposure that does not exceed the criterion of given pollutant more than

once every three years on the average
8The chronic criterion for iron shall not exceed three and five tenths 3.5 mg/L thirty-five hundred pgIL if aquatic life has not been shown to

be adversely affected

91f the concentration of sulfate is less than forty-four 44 mgIL the alternate acute water quality standard for selenium may be obtained by

calculating the Criterion Maximum Concentration CMC using the concentrations of selenite and selenate as follows

CMC 1/ where CMCI is 258 pgIL for selenite and CMC2 is e5812 357pg/L for selenate and fI is the fraction of total selenium that is

selenite and f2 is the fraction of total selenium that is selenate

10This value is the concentration in pg/g dry weight of whole fish tissue
11

concentration of five and zero tenths 5.0 pgIL or greater selenium in the water column shall trigger further sampling and analysis of

whole-body fish tissue or alternately of fish egg/ovary tissue

12This value is the concentration in pg/g dry weight of fish egg/ovary tissue

Hard Hardness as mg/L CaCO3

The following additional criteria for radionuclides shall apply

for Domestic Water Supply use
The gross total alpha particle activity including radium-226

but excluding radon and uranium shall not exceed fifteen 15 pCi/L
Combined radium-226 and radium-228 shall not exceed five

pCi/L Specific determinations of radium-226 and radium-228 are

not necessary if dissolved gross alpha particle activity does not

exceed five pCi/L
The concentration of total gross beta particle activity shall not

exceed fifty 50 pCi/L
The concentration oftritium shall not exceed 20000 pCi/I

The concentration of total Strontium-90 shall not exceed

eight pCi/L or

The concentration of uranium shall not exceed thirty 30
g/l

Section Recreational Waters Primary contact recreation

water The following criteria shall apply to waters designated as

primary contact recreation use during the primary contact recreation

season of May through October 31
Fecal coliform content or Escherichia coli content shall not

exceed 200 colonies per 100 ml or 130 colonies per 100 ml respec

tively as geometric mean based on not less than five samples
taken during thirty 30 day period Content also shall not exceed

400 colonies per 100 ml in twenty 20 percent or more of all sam-

pIes taken during thirty 30 day period for fecal coliform or 240

colonies per 100 ml for Escherichia coil Fecal coliform criteria listed

in subsection 2a of this section shall apply during the remainder

of the year and

pH shall be between six and zero-tenths 6.0 to nine and

zero-tenths 9.0 and shall not change more than one and zero-

tenths 1.0 pH unit within this range over period of twenty-four

24 hours

Secondary contact recreation water The following criteria

shall apply to waters designated for secondary contact recreation

use during the entire year
Fecal coliform content shall not exceed 000 colonies per

100 ml as thirty 30 day geometric mean based on not less than

five samples nor exceed 2000 colonies per 100 ml in twenty

20 percent or more of all samples taken during thirty 30 day

period and

pH shall be between six and zero-tenths 6.0 to nine and

zero-tenths 9.0 and shall not change more than one and zero-

tenths .0 pH unit within this range over period of twenty-four

24 hours

Section Outstanding State Resource Waters This designation

category includes certain unique waters of the commonwealth

Water for inclusion

Automatic inclusion The following surface waters shall au
tomatically be included in this category

Waters designated pursuant to the Kentucky Wild Rivers Act

KRS 146.200-146.360
Waters designated pursuant to the Federal Wild and Scenic

Rivers Act 16 U.S.C 1271-1287

Waters that support federally recognized endangered or

threatened species pursuant to the Endangered Species Act of

1973 as amended 16 U.S.C 1531-1 544
Permissible consideration Other surface waters shall be

considered for inclusion in this category if

The surface waters flow through or are bounded by state or

federal forest land or are of exceptional aesthetic or ecological val

ue or are within the boundaries of national state or local govern-

ment parks or are part of unique geological natural or historical

area recognized by state or federal designation or

The surface water is component part of an undisturbed or

relatively undisturbed watershed that can provide basic scientific

data and possess outstanding water quality characteristics or fulfill

two of the following criteria

Support diverse or unique native aquatic flora or fauna
Possess physical or chemical characteristics that provide an

unusual and uncommon aquatic habitat or

Provide unique aquatic environment within physiographic

region

Outstanding state resource waters protection The designa
tion of certain waters as outstanding state resource waters shall

fairly and fully reflect those aspects of the waters for which the des-

ignation is proposed The cabinet shall determine water quality crite

na for these waters as follows

At minimum the criteria of Section and Table of Sec
tion of this administrative regulation and the appropriate criteria

associated with the stream use designation assignments in 401 KAR

10026 shall be applicable to these waters

Outstanding state resource waters that are listed as Excep
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tional Waters in 401 KAR 10030 Section 12 shall have dissolved

oxygen maintained at minimum concentration of six and zero-

tenths 6.0 mgIL as twenty-four 24 hour average and an instan

taneous minimum concentration of not less than five and zero-tenths

50 mg/L
c1 If the values identified for an outstanding state resource

water are dependent upon or related to instream water quality the

cabinet shall review existing water quality criteria and determine if

additional criteria or more stringent criteria are necessary for protec

tion and evaluate the need for the development of additional data

upon which to base the determination

Existing water quality and habitat shall be maintained and

protected in those waters designated as outstanding state resource

waters that support federally threatened and endangered species of

aquatic organisms unless it can be demonstrated that lowering of

water quality or habitat modification will not have harmful effect

on the threatened or endangered species that the water supports

Adoption of more protective criteria in accordance with this

section shall be listed with the respective stream segment in 401

KAR 10026

Determination of designation

person may present proposal to designate certain waters

pursuant to this section Documentation requirements in support of

an outstanding state resource water proposal shall contain those

elements outlined in 401 KAR 10026 Section 33a through

b1 The cabinet shall review the proposal and supporting doc
umentation to determine if the proposed waters qualify as outstand-

ing state resource waters within the criteria established by this ad-

ministrative regulation

The cabinet shall document the determination to deny or to

propose redesignation and copy of the decision shall be served

upon the petitioner and other interested parties

After considering all of the pertinent data redesignation if

appropriate shall be made pursuant to 401 KAR 10026

Section Water Quality Criteria for the Main Stem of the Ohio

River The following criteria apply to the main stem of the Ohio

River from its juncture with the Big Sandy River at River Mile 317.1

to its confluence with the Mississippi River and shall not be exceed-

ed

These waters shall be subject to all applicable provisions of

401 KAR 10001 10026 10029 10030 and this administrative

regulation except for those criteria in paragraphs and of this

subsection

Dissolved oxygen Instream concentrations shall average at

least five and zero-tenths 5.0 mg/L per calendar day and shall not

be less than four and zero-tenths 4.0 mg/L except during the April

15 June 15 spawning season when minimum of five and one-

tenth 5.1 mg/L shall be maintained

Maximum allowable instream concentrations for nitrite-

nitrogen for the protection of human health shall be one and zero-

tenths .0 mg/L and shall be met at the edge of the assigned mix-

ing zone

Section 10 Exceptions to Criteria for Specific Surface Waters

The cabinet may grant exceptions to the criteria contained in

Sections and of this administrative regulation for spe
cific surface water upon demonstration by an applicant that mainte

nance of applicable water quality criteria is not aftainable or scientifi

cally valid but the use designation is still appropriate

The analysis shall show that the water quality criteria cannot

be reasonably achieved either on seasonal or year-round basis

due to natural conditions or site-specific factors
differing

from the

conditions used to derive criteria in Sections and of

this administrative regulation

Site-specific criteria shall be developed by the applicant

utilizing toxicity tests indicator organisms and application factors

that shall be consistent with those outlined in Chapter of Water

Quality Standards Handbook EPA 1994
In addition an applicant shall supply the documentation

listed in 401 KAR 10026 Section

An exception to criteria listed in Table of Section of this

administrative regulation for the protection of human health from the

consumption of fish tissue may be granted if it is demonstrated that

natural ephemeral intermittent or low flow conditions or water 1ev-

els preclude the year-round support of fishery unless these condi

tions may be compensated for by the discharge of sufficient volume

of effluent discharges
Before granting an exception to water quality criteria the

cabinet shall ensure that the water quality standards of downstream

waters shall be aftained and maintained

All exceptions to water quality criteria shall be subject to

review at least every three years

Exceptions to water quality criteria shall be adopted as an

administrative regulation by listing them with the respective surface

water in 401 KAR 10026

Section II Exceptions to Criteria for Individual Dischargers
An exception to criteria may be granted to an individual discharger

based on demonstration by the discharger that KPDES permit

compliance with existing instream criteria cannot be attained be-

cause of factors specified in 401 KAR 10026 Section 24a
through

The demonstration shall include an assessment of alterna

tive pollution control strategies and biological assessments that

indicated designated uses are being met
Before granting an exception the cabinet shall ensure that

the water quality standards of downstream waters shall be attained

and maintained

All exceptions shall be submitted to the cabinet for review at

least every three years Upon review the discharger shall

demonstrate to the cabinet the effort the discharger made to reduce

the pollutants in the discharge to levels that would achieve existing

applicable water quality criteria

The highest level of effluent quality that can be economically
and technologically achieved shall be ensured while the exception is

in effect

The Kentucky Pollution Discharge Elimination System per-

mitting program shall be the mechanism for the review and public

notification of intentions to grant exceptions to criteria

Section 12 Incorporation by Reference The following mate-

rial is incorporated by reference

Water Quality Standards Handbook-Chapter EPA Au-

gust 1994 Publication EPA-823-B-94-005a U.S Environmental

Protection Agency Office of Water Washington D.C and

Interim Economic Guidance for Water Quality Standards

Workbook EPA March 1995 Publication EPA-823-B-95-002 U.S

Environmental Protection Agency Office of Water Washington
D.C

This material may be inspected copied or obtained subject

to applicable copyright law at the Division of Water 200 Fair Oaks

Lane Frankfort Kentucky Monday through Friday am to 430

p.m Ky.R 829 Am Ky.R 344 eff 12-5-79 II Ky.R 1144

1384 eff 4-9-85 16 Ky.R 838 1370 2666 eff 5-31-90 18 Ky.R
1388 2331 eff 1-27-92 26 Ky.R 150 824 1148 eff 12-8-99 30

Ky.R 1035 1813 eff 9-8-2004 TAm eff 8-9-2007 Recodified from

401 KAR 5031 2008 35 Ky.R 177 930 2723 eff 7-6-2009 39

Ky.R 596 1188 2167 eff 5-31-2013
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