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Stretching from northwestern Connecticut 
across the Lower Hudson Valley into northern New 
Jersey to eastern Pennsylvania, the Appalachian 
Highlands is a source of clean drinking water, wild-
life habitat, natural recreation opportunities, and a 
scenic expanse rivaling the nation’s most valuable 
landscapes. This 3.5 million acre greenbelt serves 
the nations most densely populated metropolitan 
region, providing irreplacable and invaluable wild-
life habitat to a region where open space is increas-
ingly subject to development pressures. A recent re-
gional USDA Forest Service study found that 5,000 
acres of forests, farmlands, wetlands, and grasslands 
in the Highlands of New York and New Jersey are 
lost to development each year.1 

In 2003, the State of New Jersey moved aggressively 
to address the preservation of the 1,250 square mile 

region that makes up the New Jersey Highlands. This region lies within portions of seven New Jersey counties –  Bergen, Hunterdon, Morris, Passaic, 
Somerset, Sussex, and Warren – including eighty-eight municipalities that stretch from Ringwood in the northeast to Phillipsburg in the southwest. 
In September 2003, New Jersey’s Highlands Task Force made recommendations that led to the adoption of the Highlands Water Protection and 
Planning Act in 2005, which established the Highlands Water Protection and Planning Council (Highlands Council), a regional entity with state 
and local participation charged with “carrying out the provisions of the Act, including the development of a Regional Master Plan for the Highlands 
Region.”2

The primary goal of the Regional Master Plan is “to protect and enhance the significant values of the resources” in the Highlands region by protecting 
critical environmental areas, protecting water quality, and determining appropriate land use patterns for areas within the Highlands.3 Open space 
acquisition – an increasingly popular tool for the outright purchase of land and development rights – cannot be the sole method for the preservation 
of the Highlands in their entirety as there is simply not enough money. New Jersey’s Highlands land acquisition funds through fiscal year 2009 are 
estimated to be $450 million. Yet with an estimated price of $6,200 per acre4 in the New Jersey Highlands, the cost to acquire the 300,000 acres 
identified as critical treasures by the Highlands Coalition would total nearly $2 billion5  – leaving a funding gap of $1.45 billion over the next five 
years.6 If we assume a comparable amount of new public acquisition funds for the 2010-2014 period, that still leaves a funding gap of almost $1 bil-
lion.

As the price of acquisition rises and as there is the need to ensure “no-build” areas without making them vulnerable to “takings” claims, the useful-
ness of a state mandated Transfer of Development Rights (TDR) program becomes apparent. A well-executed TDR program could potentially fill 
a funding gap of such magnitude, while preserving critical natural resource areas in the New Jersey Highlands and helping communities to accom-
modate growth where appropriate.  

The Highlands Council, in accordance with the provisions of the Act, is developing a TDR program to help achieve the goal of preserving New 
Jersey’s Highlands.7 The Highlands Council has taken crucial steps towards understanding the dynamics of land markets in the Highlands and how 
a TDR program would work by seeking guidance from state and local officials, the development and conservation community, and property own-
ers. One of the biggest challenges in enacting a TDR program is that while simple in concept, its implementation often requires the navigation of a 
complex set of technical, legal and institutional hurdles, which may vary between programs. All of these factors make TDR difficult to understand.  

This report aims to provide a clearer understanding of TDR – citing other successful TDR programs in the Northeast – and begin the discussion 
about its potential role in preserving the Highlands. The research put forth here – conducted jointly by Regional Plan Association and Environmen-
tal Defense – examines the implications of recent residential and commercial real estate sales transactions for the revenue generation potential of a 
New Jersey Highlands Transfer of Development Rights program. The intention is to highlight the total number of conservation dollars that could 
be generated for land acquisition through a successful TDR program. 

NJ Highlands

Unprotected Highlands Lands

Protected Open Space & Farmlands

Unprotected Lands
Preservation Area 180,000 acres
Planning Area 120,000 acres

Total 300,000 acres
Source: RPA

1New York-New Jersey Highlands Regional Study: 2002 Update, USDA Forest Serivce. <http://www.na.fs.fed.us/highlands/maps_pubs/

regional_study/section3a.pdf>

2New Jersey. State Legislature. Highlands Water Protection and Planning Act. 7 June 2004.

3Goals and Elements of the Highlands Regional Master Plan. Highlands Water Protection and Planning Council. <http://www.state.

nj.us/njhighlands/actmaps/act/rmp_goals.pdf>

4 A recent examination of land acquisition cost trends conducted by the New Jersey Highlands Council estimates that $12,000-$15,000 

per acre may be a more appropriate value range for use in projecting future funding needs for the Highlands Region.

5Estimated average cost per acre to the State for open lands purchases in the Highlands in FY’05 based on historic cost data and projected 

spending by program in the region.

6Sources of Land Acquisition Funds: Green Acres, Farmland Preservation, New Jersey Environmental Infrastruture Trust, Highlands 

Conservation Act, Federal Forest Legacy, Morris County Preservation Trust and other local governments, Water Supply Authorities, 

USFWS Wallkill Refuge.

7New Jersey. State Legislature. Highlands Water Protection and Planning Act. Highlands Transfer of Development Rights. Section 13

Introduction
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Transfer of Development Rights (TDR) programs allow 
development rights to be directed away from one parcel of 
land – presumably not well suited for development – to an-
other site more appropriate for growth. The parcel of land 
on which development rights originate is called a “sending 
area,” while the parcel to which rights are transferred is 
called a “receiving area.” A TDR program must have some 
balance in sending areas and receiving areas – whereby 
the development rights created by the sending area would 
eventually be absorbed by the receiving area.

TDR programs are founded on the bundle of rights or 
“sticks” theory. According to the bundle of rights theory, 
title to real estate property ownership contains many com-
ponents or “sticks” that may be individually severed and 
marketed, such as the right to use land, lease, sell and be-
queath it, borrow money against it, or mine it. The right 
to develop property to its fullest potential is one of these 
sticks. TDR programs allow land owners to separate their 
development “stick” from their bundle of rights, and sell 
or transfer it to another site. The transferred development 
rights are typically transferred as credits to the receiving 
site, the number of credits most often determined by one 
or all of the following: the gross acreage, zoning, and land 
characteristics of the sending area.8 

Often, parcels designated as “sending areas” in a TDR pro-
gram are unsuitable for development. These areas can in-
clude but are not limited to wetlands, endangered species 
habitat, historically significant property, or areas of active 
agricultural operations. When enacting a TDR program, 
local jurisdictions identify the sending areas for which they 
would like to transfer development rights. Once identified, 
regulations prescribe the uses sending areas may incorpo-
rate after development rights have been transferred. For in-

stance, in the case of agricultural operations, residual uses 
like farming might still be allowed following the severance 
of development rights, leaving the land with a certain non-
development value. In cases such as this, landowners would 
be compensated for the full difference between the devel-
opment value of the land and the non-development value 
based on TDR restrictions – making clear that many land 
owners cannot be fully compensated within a TDR pro-
gram. On that note, it is critical that TDR programs restore 
value to restricted parcels sufficient enough to avoid charac-
terization as a “taking.”9

“Receiving areas” are the areas appropriate for growth to 
which development rights are transferred within a TDR 
program – allowing for higher density or intensity on re-
ceiving areas by way of floor area ratio or dwelling units. 
Market demand in receiving areas informs the value of 
TDR credits. For instance, developers are willing to pay for 
TDR credits if adding density beyond current zoning al-
lowances in receiving areas is valuable. Conversely, if there 
is not enough demand for additional growth in receiving 
areas, transfer of development rights would derive little or 
no value.10 

It is important to note that the potential for successful 
transfer of development rights is a function of the growth 
of the receiving area. If a receiving area is at developmental 
capacity and not growing, it might not be capable of ab-
sorbing the development transferred from sending areas.11

Receiving areas should be areas that:

Are not at capacity for growth;

Have market demand for development intensity greater 
than the existing intensity, i.e. high market value land 
and demand for extra density;

Are designated by municipalities and counties as 
appropriate for higher densities;

Have low environmental sensitivity and impacts;
Are located within close proximity to existing highway, 
transit, and water and wastewater infrastructure;
Have in-fill and redevelopment potential;
Are broadly allocated among Highlands municipali-
ties.12

•

•

•

•
•

•
•

How TDR Programs Work

TDR in Action

Sending Area Receiving Area
Land is preserved in 
the conservation zone

More development 
is allowed in the 
growth zone

Illustration courtesy of NJ Future

Development Rights

$$$

8American Farmland Trust. Transfer of Development Rights. 1997. 121.

9Yaro, Robert, et al. Transfer of Development Rights for Balanced Development. Proclamation of a conference sponsored by the Lincoln 

Institute of Land Policy and Regional Plan Association. May 1998. 10.

10Yaro. 10

11Yaro. 11.

12Implementing the Highlands Water Protection and Planning Act. A collaborative project of Environmental Defense, the Lincoln 

Institute of Land Policy, New Jersey Future, Regional Plan Association, and Regional Planning Partnership. 17 Feb. 2005.



4

After a sending parcel transfers its development rights or “stick,” the 
land is restricted with a permanent conservation easement, while 
the receiving parcel generally receives the rights to build at greater 
density – or intensity, in the case of non-residential developments 
– than allowed for by zoning. 

Some of the benefits of TDR are that it makes no-build zones legal-
ly defensible, provides landowners with another means of compen-
sation, and preserves land with private money. To that end, TDR 
programs offer an ability to accomplish complementary goals: open 
space preservation and responsible development in receiving area 
centers.13 

The latter goal highlights the importance of good receiving area 
planning – if receiving areas are chosen carefully the result could be 
higher density, center-based development – effectively addressing 
many concerns around sprawling low-density development by pro-
viding some or all of the following: smaller housing units, less im-
pervious surface per unit and less non-point source water pollution, 
less water and wastewater treatment demand per unit, less summer 
outdoor water demand per unit, and less vehicle trips per unit.14

The positive impact of many of these results could be, but are not 
limited to: less consumer spending on personal vehicles, more af-
fordable living opportunities, improved quality-of-life, less air and 
non-point source water pollution, and more appropriately located 
ratables helping stabilize property taxes, potentially creating an en-
vironmentally friendly, socially robust, and economically efficient 
place of distinction. If center-based receiving areas were designed 
within walking distance of transit hubs, receiving areas might re-
alize an increasing demand for Transit-Oriented Development as 
well, ultimately bolstering their growth and success. 

Inadequate receiving area planning, on the other hand, might just 
relocate sprawling low-density real estate development; although 
preserving critical landmass in the sending area, this could nega-
tively affect the designated receiving area in an inverse relationship 
to the benefits described in the center-based development above.  

Shifting Development 
Trends

Shifting demographics and household trends 
may reshape our understanding of the level of 
development density communities will allow or 
even encourage. For instance, recent surveys 
explored in Reconnecting America’s Center for 
Transit-Oriented Development report titled Hidden 
in Plain Sight, document a change in household 
preferences:

AARP reports that 71 percent of older 
households want to live within walking 
distance of transit. 

According to the National Association of 
Realtors, condo sales are booming, and 
for the first time, the price of midpoint of 
condos is higher and the sales volume 
is growing faster than for detached single 
family homes

Professional Builder reports that 37 per-
cent of all households want small lots 
and clustered development. 

Key demographic shifts may aslo be of signifi-
cance: 

“There’s a larger shift underlying these trends 
in real estate investment and downtown 
population growth...which were dramatically 
illuminated in the 2000 Census, and each 
has the potential to significantly increase 
demand for urban-style housing near transit: 
household size is shrinking, producing more 
households of empty nesters, singles and 
non-family residents; and baby boomers are 
aging, swelling the ranks of older households 
as they pass from the childrearing stage 
of life to the empty-nest phase. Evidence 
suggests that baby boomers are fueling 
much of the growth in urban populations as 
they seek smaller homes in locations with 
a greater mix of amenities. The traditional 
nuclear family that made up 40 percent of 
households in 1970 now comprise less than 
24 percent of households.”15

While the general preference of many local 
officials is for less rather than more density 
because of potential impacts on infrastructure 
and schools, this shift in thinking about higher 
density development projects may be imminent 
in the face of changing demographics and new 
preferences for living. To that end, comprehen-
sive and careful planning must be done at both 
the state and local levels to ensure the planning 
criteria of receiving areas are in tune with com-
munity interests and smart growth opportunities 
for the region. 

•

•

•

13Yaro. 5.

14Implementing the Highlands...

15Reconnecting America’s Center for Transit-Oriented Development. Hidden In Plain 
Sight: Capturing the Demand for Housing Near Transit. September 2004. 12-13.
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There are a variety of types of TDR programs. American 
Farmland Trust breaks down the more common TDR 
program types in the following list:  

Cluster Zoning or same-owner/same-parcel transfers, de-
scribes a program in which zoning ordinances allow land-
owners to group houses on one section of a tract on smaller 
lots than would ordinarily be permitted, so long as the aver-
age density for the development does not exceed the maxi-
mum allowable density permitted by zoning. The land that 
is saved by clustering may be restricted with an agricultural 
conservation easement; 

Lot Mergers identify a scenario in which an owner of two 
adjacent lots may combine them to be treated as one, allow-
ing the density from one lot to be transferred to the other; 

TDR between adjacent properties in the same ownership 
refers to an option that allows a landowner to transfer de-
velopment rights from one parcel to an adjoining parcel; 

TDR between non-adjacent properties in the same owner-
ship refers to programs in which owners of tracts in rural 
sending areas agree to restrict their use to farming or con-
servation, in exchange for permission to transfer the devel-
opment rights to land they own closer to urban services; 

TDR to non-adjacent tracts in different ownership in the 
same local jurisdiction involves the transfer of development 
rights between parcels in different ownership in the same 
jurisdiction – involving monetary transactions between 
private parties – rights which may be transferred between 
private parties, or purchased by a government agency and 
later sold to developers; 

TDR from parcels in a designated rural sending area to 
non-adjacent tracts in different ownership in a designated 
receiving area in the same local jurisdiction only differs 
from the previous example in that local government desig-
nates discrete sending and receiving areas; 

TDR from parcels in a designated rural sending area to 
non-adjacent tracts in different ownership in a designat-
ed receiving area across local boundaries is a program in 
which the sending and receiving areas are located in differ-
ent local jurisdictions.16   

The ultimate TDR program enacted by the Highlands 
Council could be modeled after any of the above program 

•

•

•

•

•

•

•

types or combination thereof. Indeed there are a plethora 
of TDR program elements that should be considered by the 
Highlands Council, such as whether participation in the 
program is mandatory or voluntary; size & scope; and if it 
is inter- or intra-municipal (inter-municipal means credit 
transfers could take place across local jurisdiction boundar-
ies while intra-municipal refers to transfers that take place 
within the boundaries of the same local jurisdiction), or the 
Highlands Council might offer both inter- and intra-mu-
nicipal components within their TDR program.

The interest in one type of TDR program over another 
may be informed in large part by the variability of land 
value within the Highlands counties; however, other issues 
might be of particular concern for municipalities. “High-
lands townships…may be disinclined to take credits from 
another township, certainly one in another county, because 
they do not want to become sinks for growth.  School costs 
may be a prominent factor in this thinking, affordable 
housing compliance another, but undoubtedly there are 
[more factors].”17   

As the Highlands Council moves forward with its TDR 
program it should also ask what role a Highlands TDR 
Bank might play in the implementation of the Highlands 
TDR Program, or if credit transactions should be conduct-
ed on the open market. A TDR bank, or clearinghouse, 
essentially is an entity that uses a revolving fund to buy 
development rights from landowners in the sending area. 
The funding for these purchases is then replenished by sell-
ing those rights to parties in the receiving area. TDR banks 
offer a way to stabilize a potentially unpredictable develop-
ment rights market.18 The New Jersey Pinelands and Long 
Island Pine Barrens Commissions emphasized the crucial 
role that the credit banks play in stabilizing the credit 
rights market and the overall functioning of the TDR pro-
grams.19 “As the purchaser of last resort, these institutions 
guarantee that there is a market for the rights and property 
owners may know that on any given day, their development 
rights have a specific and real value. Finally, the sense of cer-
tainty and stability created by these programs has both an 
economic and political or strategic value.”20 In establishing 
a TDR credit bank, the Highlands Council will need to 
explore the legal mechanisms for bank creation and work 
towards maintaining both the efficiency and transparency 
of all TDR credit transactions.21 

Types of TDR Programs

16American Farmland Trust. 127-128.

17Tripp, James. Personal Ruminations on the NJ Council ’s TDR Program. March 2006. 4.

18American Farmland Trust. 137.

19Generally speaking, TDR banks or clearinghouses record transactions, maintain information about the status of the program, and 

track transactions, as well as identify potential sellers and purchasers of rights. They must also be involved in outreach and education 

about their TDR program.

20Yaro. 29-40.

21New Jersey Highlands Council. TAC Charrette Workbook: Transfer of Development Rights. 28 March 2006. Discussion Purposes Only
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The New York metropolitan region and Maryland have 
arguably some of the most successful TDR programs to 
date. How one identifies a successful TDR program is, of 
course, subject to debate – is TDR success a function of: 
“The amount of open space preserved;” “The total amount 
of acres of land kept in farming;” “The number of TDR 
transactions;” “The quality or quantity of development in 
receiving areas?” And furthermore, how does the time pe-
riod for achieving these inform the success of a project?  

A successful program is one that: achieves preservation 
goals, implements regional planning and recognizes ca-
pacity constraints, treats landowners fairly by generating 
economic value, allows for low-cost transactions, spreads 
burden and impacts, achieves local support and participa-
tion, and includes a specified cap on growth in individual 
municipalities. The cases identified here contain many of 
the elements discussed in this report:

New York City, New York. New York City imple-
mented the first formal TDR program in 1968. This pro-
gram allowed site owners of historic landmarks to sell un-
used air rights to a third party. Generally speaking, owning 
or renting land or a building gives one the right to use and 
develop the empty space above the property; those rights 
are called air rights.22 This would give the third party the 
ability to increase the bulk of another structure by up to 
20%. Although the air rights were not usable at the origi-
nal landmark site to begin with, this program gave the air 
rights a value whereby buttressing the City landmarks pres-
ervation program’s success.  

Long Island Pine Barrens, New York. The Long 
Island Pine Barrens Protection Act of 1993 put forth leg-
islation that slated the Pine Barrens on Long Island for 
protection from development. The Central Pine Barrens 
occupies 100,000 acres in Suffolk County, Long Island. 
This eastern-most county on Long Island includes a por-
tion of three towns – Brookhaven, Riverhead and South-
ampton. The Act contained several important legislative 
components: it established a five member Central Pine Bar-
rens Joint Planning and Policy Commission to create and 
implement a Comprehensive Management Plan (CMP) 
– adopted in 1995 and updated in 2005; it divided the 
100,000 acre region into a 53,000 acre Core Preservation 
Area permitting no new development, and a 47,000 acre 
Compatible Growth Area permitting limited development 
contingent on its environmental sustainability; and the 

plan suggests 75% of the core preservation area be publicly 
acquired. In order to preserve the remaining core area, a 
Long Island TDR program was put in place. This program 
is targeted to purchase approximately 10,000 acres of the 
14,000 privately held or undeveloped acreage within the 
core area. Since its inception, the Pine Barrens TDR pro-
gram has allocated 487 parcels in the core preservation area 
transferable development credits. As of January 1, 2006, 
out of the 10,000 acres targeted within the Core Preserva-
tion Area, the total area of the sending parcels was 1,067.43 
acres, with the average value of Pine Barrens TDR Credits 
per acre approximately $16,500.23 “Ray Corwin, executive 
director of the commission, asserts that the TDR program 
is a success, especially when considered as a voluntary por-
tion of the entire Pine Barrens regulatory system.”24

Montgomery County, Maryland. Montgomery 
County enacted a TDR program in 1981 to preserve agri-
cultural uses in the face of the rapid suburbanization and 
commercial development around Washington, DC. Lands 
within a 110,000 acre Agricultural Reserve were down-
zoned from one unit per five acres to one dwelling unit 
per 25 acres. Owners were allocated one TDR per every 
five acres of land. Designated receiving areas were next to 
highway and railway corridors connected to Washington. 
Montgomery County credits have sold for between $5,000 
and $10,000. The fluctuation of TDR value translates to 
approximately $1,000 to $2,000 per acre. As of June 2005 
the Montgomery County TDR program has preserved 
48,584 acres of farmland.25

New Jersey Pinelands. In the 1970’s, Atlantic City’s 
growth as well as suburban home building threatened the 
New Jersey Pinelands, which occupy one million acres be-
tween Philadelphia and Atlantic City. The Pinelands offer 
a rich and diverse ecosystem that is home to robust cran-
berry and blueberry industries. The New Jersey Pinelands 
National Reserve offered legislation towards development 
of a master plan. Governor Brendan Byrne created the 
Pinelands Commission in 1979. The Pinelands Commis-
sion developed the Pinelands Comprehensive Manage-
ment Plan, which  legally took effect in 1981. This Plan 
includes a Federally funded acquisition program which 
identifies 100,000 acres for outright purchase to be added 
to the 350,000 State-owned acres. As of October 2003, 
over 73,000 acres have been purchased under the Feder-
ally funded Pinelands land acquisition program.26 The 
Plan’s second and third components are: an environmental 

Successful TDR Programs

22Wikipedia, The Free Encyclopedia. Air Rights. 19 Apr 2006. <http://en.wikipedia.org/wiki/Air_rights>

23Pine Barrens Credit Clearinghous, Easement Protected Lands and Pine Barrens Cridets as of January 1, 2006. <http://www.pb.state.

ny.us/chart_pbc_main_page.htm> 

24Bredin, John B. Esq. Transfer of Development Rights: Cases, Statutes, Examples, and a Model. Proclmation of an APA National Planning 

Conference. 2000. 4.

25Montgomery County, Maryland, official website. March 2006. <http://www.montgomerycountymd.gov/agstmpl.asp?url=/content/

ded/AgServices/agfacts.asp>

26New Jersey Pinelands Commission. Pinelands National Reserve: A Cooperative State & Federal Partnership. October 2003.
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standards program that sets out performance standards for 
water quality, wetlands protection, animal habitat, and air 
quality; and a Land Use Program. At the center of the Land 
Use Program is a 299,000 acre preservation area comprised 
of pine forests and berry industries. This region produces 
nearly a quarter of New Jersey’s total agricultural income. 
The New Jersey Pinelands Commission introduced the 
Pinelands Development Credit Program (PDC), a TDR 
program, in order to lessen the impacts developmental re-
strictions have on property values. Since the PDC program’s 
inception in 1981, 10,200 transferable development rights 
have been formally allocated and approximately 5,200 
rights have been officially severed from sending properties, 
permanently protecting more than 45,000 acres of land.27 

The New Jersey Pinelands, Long Island Pine Barrens, and 
Montgomery, Maryland TDR programs offer insight into 
the potential advantages a TDR program could have if 
implemented in the New Jersey Highlands. To date, these 
programs have preserved tens of thousands of acres of pre-
cious land while giving value to land that falls within a 
preservation area.

The American Farmland Trust outines some of the ben-
efits of TDR programs:

TDR protects farmland permanently, regardless of 
who owns it; 

Participation in TDR programs is voluntary in the 
sense that landowners are never required to sell their 
development rights; 

TDR promotes orderly growth by concentrating 
development in areas with adequate public services;

TDR programs allow landowners in agricultural pro-
tection zones to retain their equity without developing 
land;

TDR is a market-driven technique – private parties pay 
to protect farmland, and more land is protected when 
development preassure is high; 

TDR programs can be designed creatively to ac-
complish a variety of community goals in addition 
to farmland protection, including the protection of 
environmentally sensitive areas, the development of 
compact urban areas, the promotion of downtown 

•

•

•

•

•

•

commercial growth, and the development of agricul-
tural water supplies.28

Relative to the New Jersey Pinelands, Long Island Pine Bar-
rens or the Montgomery, Maryland, farmland protection 
programs, implementation of a TDR program in the New 
Jersey Highlands presents two potentially significant chal-
lenges. In his personal ruminations on a Highlands TDR 
program, James Tripp, Executive Director of Environmen-
tal Defense and Chair of the Pine Barrens Clearinghouse 
Board of Advisors, highlighted these potential obstacles: 

“First, the value of both sending area and receiving area 
land varies significantly in the NJ Highlands, reflecting 
its location on the cusp of urban development. This was 
not the case in the other three programs where send-
ing area land values were quite uniform, allowing for 
allocation formulas based on land type,” and “Second, 
in the NJ Highlands, depending on how it is designed, 
the TDR program and the land acquisition program 
could compete against each other in ways that may not 
serve land conservation goals. This was not a problem 
in the NJ Pinelands since in the early years the Com-
mission had land acquisition funds available while its 
PDCs were perceived to have little value above the 
Commission minimum...Competition between the 
acquisition and PBC program in the LI Pine Barrens 
was also not an issue where the county and state spent 
substantial sums on acquisition for the first few years 
after plan adoption in 1995, and the credits had below 
property appraisal values...For these reasons, in design-
ing its TDR program, the Council has to consider its 
relationship to the state acquisition program and has 
to think about the credit allocation and valuation issue 
in this context.”29 

27New Jersey Pinelands Commission. The New Jersey Pinelands Development Credit Program (PDC). 16 Dec. 2005.

28American Farmland Trust. 122.

29Tripp continues, “that has changed in the last few years, particularly in one of the towns, where credit values have risen to a point that 
eligible landowners are in some cases opting for credits rather than acquisition dollars. However, competition has recently become an 
issue where the state has looked at credit values to determine without plan appraisal values. In both the NJ and LI programs, the value of 
credits could initially have values well below pre-plan “market values” because the state statutes forbade development. Once the courts 
upheld the economic viability of the TDR programs as satisfying a constitutionally minimum economic use value, sending area property 

owners had no choice but to wait for the market to mature, and because the programs were well-designed with strict controls on receiving 
area land uses, the markets have indeed matured. By contrast, while Highlands preservation area landowners face severe regulatory 
and zoning constraints on development, they may still develop subject to those constraints, unless and until the Council applies its no 
development zone powers. So those landowners may not be as inclined to wait for years...It would make little sense and certainly not be 
cost-effective to have the two programs competing against each other early in the program where some sending area landowners could be 
allocated extremely valuable credits and would thus opt for the TDR program whereas others might find their credits to have lower value 
and would thus opt for the acquisition program with its pre-plan equity standard. This would represent an early windfall for sending area 
property owners.”
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Market demand in receiving areas informs the valuation 
of transferable development rights. Developers are willing 
to pay for transferable development rights if adding den-
sity beyond current zoning allowances in receiving areas is 
valuable. In order to determine what a developer might be 
willing to pay for the right to add density to a potential re-
ceiving area in the NJ Highlands counties, Environmental 
Defense and Regional Plan Association (RPA) analyzed 
10 years of residential and commercial real estate sales data 
collected by the New Jersey Association of County Tax 
Boards. The goal of this analysis was to highlight the total 
number of conservation dollars that could be generated for 
land acquisition in the NJ Highlands through the applica-
tion of a TDR program. 

The findings of the RPA and Environmental Defense study 
provide convincing evidence that a TDR program would 
generate conservation dollars sufficient to greatly reduce, if 
not close, the predicted land acquisition funding gap. The 
following sections present, in more detail, the results of the 
residential and commercial market assessments. 

Residential Market Analysis
Regional Plan Association and Environmental Defense an-
alyzed residential real estate sales transactions from 1995 
to 2004 for Bergen, Morris, Passaic, Somerset, Sussex, and 
Warren counties to highlight the regional conservation 
value of adding additional density to potential receiving 
areas throughout the Highlands counties. The purpose of 
this analysis was not to propose a method for allocating 
development rights to property owners in potential send-
ing areas. Nor does this analysis suggest what the value of 
any development right in those sending areas would be. For 
the purposes of this report, we envisioned receiving area de-
velopers purchasing transferable development rights from 
a NJ Highlands credit bank, not from individual sending 
area property owners. 

A statistical regression analysis was conducted to estimate 
the expected minimum value a developer would be willing 
to pay for the right to add density to potential residential 
receiving areas throughout the New Jersey Highlands 
counties of: Bergen, Morris, Passaic, Somerset, Sussex, and 
Warren.30 When looked at over a period of ten or more 
years, the developer willingness-to-pay values indicate a 

strong potential for raising significant conservation dollars 
through the enactment of a Highlands TDR program. 

The regression analysis shows that the minimum amount a 
receiving area party might be expected to pay for the right to 
increase development density varies significantly by county. 
For example, one can expect – assuming the addition of 
one unit to land zoned at densities greater than 4 units per 
acre within the Highlands region – minimum willingness-
to-pay values that range from $16,000 to $108,000. These 
results demonstrate that the highest-value growth receiving 
areas are located in counties to the northeast of the region. 
Values are highest in Bergen County, followed by Morris, 
Somerset, Passaic, Sussex, and Warren counties. The regres-
sion output further suggests that possibilities for TDR type 
transfers are greatest for those receiving area parcels zoned 

at densities of less than 1 unit per acre.

A related part of this research entailed identifying potential 
receiving areas. Receiving areas were spatially determined 
by overlaying biological, hydrologic and physical resource 
constraint layers with infrastructure capacity information 
to exclude those lands not suitable for development. A GIS-
based application was developed to allow users to adjust the 
“suitability” parameters used to identify potential receiv-
ing areas both in the Highlands Region and in Highlands 
counties outside of the Highlands Region. Users may also 
designate how much additional density is to be accommo-
dated in selected receiving areas. This tool then calculates, 

A TDR Market Assessment of 
the New Jersey Highlands

Hypothetical Willingness of Developers to Pay

1 Unit/acre 2 Unit/acre

Sale Price of 3,000 sq. ft. 
Homes

$400,000 $730,000

Construction, other 
expenses, profit

-$300,000 -$600,000

Land Costs -$100,000 -$100,000
Hypothetical Willingness 
of Developers to Pay *

$30,000

* Calculations are for illustration only - not a prediction of actual credit 
value in the NJ Highlands

30The valuation of developer willingness-to-pay was driven by an analysis of 10 years of residentially zoned sales records for buildable 

lots - obtained from the New Jersey Association of County Tax Boards. After organizing, and filtering out flawed records and outlying 

statistics, 3,475 data points were included in this analysis. Proceeding with a revenue calculation techniques designed by Professor 

James Nicholas of the University of Florida, land sale prices were regressed on natural log values of size in acres, units allowed, time, 

and dummy variables indicating location by County and whether or not the sale was in the NJ Highlands. A model was then created, 

establishing the increment value or marginal revenue of additional density per lot for each given location. The marginal revenue, when 

divided in half, estimates the minimum value a developer would be willng to pay for the right to add density to potential residential 

receiving areas in each county.
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for any receiving area scenario to be tested, the composite 
willingness of developers to pay for added density in the 
selected receiving area, the number of acres within that re-
ceiving area, and the number of bonus units to be added.

The results of the spatial analysis show that, even under 
high-constraint scenarios, many potential receiving acres 
– with their potential revenue generation – exist through-
out the Highlands. Based on the minimum developer will-
ingness-to-pay values predicted from this research, and as-
suming the full utilization of receiving area bonus density 
potential by developers, it is possible to envision developer 
willingness-to-pay amounts over ten or more years generat-
ing dollars for land conservation ranging from $250 million 
to over $3 billion.31 The total revenue generated would ob-
viously depend on the physical, biological, and hydrologic 
parameters used to delineate receiving areas, their distribu-
tion throughout Highlands counties, and the incremental 
density increases those areas could accommodate. 

Under one scenario that applies reasonably stringent re-
source constraint parameters, a total of 38,000 potential 
receiving area acres were identifited throughout the High-
lands counties. Upzoning each zone class by one bonus unit 
– e.g. upzoning a 1 unit per acre zone class to a 2 unit per 
acre zone class – would enable developers to build 37,000 
bonus units in this hypothetical receiving area.32 Based on 
the minimum developer willingness-to-pay values predict-
ed from this research, such a scenario could generate more 
than $3 billion.33 Of the 37,000 potential bonus units, 
22,000 would be developed on parcels in Highlands coun-
ties outside the Highlands Region. About 70% of the $3 
billion would be derived from those parcels.

A second scenario that applies stringent “access to public 
transit” constraints resulted in 1,200 potential receiving 
area acres. Upzoning each class by three bonus units would 
enable developers to add 6,600 bonus units to these receiv-
ing area acres. Of the 6,600 potential bonus units, 3,700 
would be developed on parcels in Highlands counties out-
side the boundaries of the Highlands Region. Under this 
scenario, this model predicts that $500 million could be 
generated through TDR transactions, of which 60% would 
come from receiving areas outside the Highlands Region.34

These results demonstrate the economic value generating 
potential that exists in increasing real estate density in 

market-defined receiving areas within New Jersey’s High-
lands counties. If anything, the sample revenue generating 
scenarios give a sense of how stringent receiving area pa-
rameter design – limiting potential receiving areas to as few 
as one thousand acres – still allows for potential to fill in 
significant portions of the land preservation funding gap.  

It is apparent that density, time, and lot size are not the only 
variables that impact value, and as analyses such as this are 
advanced with the undertaking of a formal Highlands 
TDR program, other variables such as water and sewage 
constraints, should be considered within the credit value 
equation. Still, this regression output indicates that den-
sity, time and lot size account for about 35% of the variance 
in price of residential records. As residential TDR credits 
values are assessed for the Highlands, it would also be im-
portant to look at how market values of property on the 
municipal level compare within the defined receiving areas, 
so as not to miss out on microeconomic details.

Sussex County 
$15,000

Sussex 
Highlands 
$16,000

Passaic 
Highlands 
$46,000

Bergen 
Highlands 

$108,000

Bergen 
County 

$101,000Passaic 
County 

$43,000Morris 
Highlands 
$64,000

Warren 
County 

$13,000

Warren 
Highlands 
$14,000

Somerset 
Highlands
$58,000

Hunterdon 
County 

(No Data) Somerset 
County 

$54,000

Morris 
County 

$60,000

NJ Highlands Developer 
Willingness-To-Pay

Analysis

31Our TDR program revenue calculations assume that the receiving area bonus density potential is fully utilized by developers. In 

practice, some receiving area developers may not be interested in purchasing TDRs to build at densities greater than ordinarily permitted. 

In addition, there may exist other limits to growth in designated receiving areas - such as inadequate water supply or wastewater 

collection capacity - that prevent the full utilization of a NJ Highlands TDR program.

32These units are referred to as “bonus” units because they are built in addition to the number of units allowed under base zonig build-out. 

33These TDR revenue calculations assume that all receiving area bonus density is fully utilized by developers. This scenario excludes the 

following lands as potential receiving areas: the Highlands Preservation area, priority conservation lands in the Highlands Planning 

Area (identified by the NJ Highlands Coalition), developed lands, protected lands, C1 streams +300 ft buffer, slopes above 20%, water 

and wetlands +300 ft buffer, streams +300ft buffer, “State Endangered” Critical Habitat Areas, lands outside Planning Areas 1/2/3 or 

Centers, and lands outside the Sewer Permit Areas.

34This scneario applied all of the exclusions listed in footnote no. 33. In addition, lands more than 1/2 mile from a passenger rail station 

were excluded from consideration.
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Commercial Market Analysis
Transferable Development Rights as they relate to com-
mercial development oftentimes refers to a transac-
tion in which a party purchases development rights 
from the designated sending area in order to increase 
intensity of components related to the party’s re-
ceiving area property: this could result in increased 
wastewater allowances or an increase in Floor Area 
Ratio (FAR).35 In the Long Island Pine Barrens, for 
example, transfer of commercial development rights 
has translated into increased wastewater discharge 
for certain commercial sites through the County 
Health Department. 

Cases in which FAR has been increased for exist-
ing construction remain to be found. However, it 
seems intuitive that just as maximum allowable units 
can be increased for new residential development 
through a TDR program, so could maximum allow-
able FAR be increased in commercially or industri-
ally zoned districts. Research should be conducted 
to examine actual FAR data for commercial sales 
records in the New Jersey Highlands counties, with 
which one could begin to determine the value of ad-

ditional intensity of floor area within the New Jersey 
Highlands. As these data were not readily available, 
the commercial aspect of this report aims only to 
compare commercial sales prices in the New Jersey 
Highlands to those areas within the respective coun-
ties but outside of the Highlands area.

A meta-analysis of commercial data points which 
includes retail, office and mixed-use zoning districts 
indicates that of the sales within the Highlands 
boundaries, Somerset has the highest mean sale 
price per acre at $2,212,012 followed by Sussex at 
$381,269, then Morris at $377,772, and Warren at 
$169,787.36 For each of these counties, this is more 
than a 10% increase over average sales prices for com-
mercial properties that were not within the High-
lands boundaries.37 It is evident that, based on these 
sales data, commercial properties in the Highlands 
region have sold for more than those commercial lots 
in non-Highlands portions of the considered coun-
ties.  These results may be an indication of how much 
equity will be transferred for credits purchased with-
in commercially zoned sending areas in the High-
lands if a TDR program is ultimately enacted.

$800,000

$700,000

$600,000

$500,000

$400,000

$300,000

$200,000

$100,000

$0

Marginal Revenue Per Added Lot in the New Jersey Highlands

4 2 1 0.5 0.4 0.3
0.25

Lot Size (Acres)

Bergen

Somerset

Warren

Morris

Sussex

Passaic

Note: Dashed lines indicate values  
within the NJ Highlands boundaries.

35Floor Area Ratio is the toal floor area on a zoning lot divided by the lot are of that zoning lot. For example, a building containing 20,000 

square feet of floor area on a zoning lot of 10,000 square feet has a floor area ratio of 20. 

36These market data were pulled from 10-year commercially zoned sales records from the New Jersey Association of County Tax Boards 

for developed properties in the following counties: Morris, Somerset, Sussex, and Warren. After organizing and filtering out flawed 

records and outlying statistics, 493 commercial data points remained and 62 industrial sales data points remained.

37There were four (4) Somerset County sales records for commercial properties within the New Jersey Highlands boundaries. The 

non-Highlands numbers may give a more accurate picture of actual sales price per acre for the entire county at an average of $1,444,030 

per acre.
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A combination of environmental regulation, open space 
acquisition and a Transfer of Development Rights program 
– with their substantial value generating potential – offers 
a robust foundation towards preserving the New Jersey 
Highlands. It is not a question of whether it needs to be 
done, but when and how it will be done, in the face of the 
ever-present development pressures eating up thousands of 
acres in the New Jersey Highlands each year. Acquisition 
funds – as they stand by fiscal year 2009 – is an important 
component toward preserving critical lands; however, the 
remaining funding gap needs to be addressed through oth-
er preservation programs. A quick glance at the expected 
revenues found through spatial analyses over the New Jer-
sey Highlands counties indicates a strong case for TDR’s 
ability to facilitate a large portion of the preservation of the 
Highlands.   

How much economic value does a New Jersey Highlands 
TDR need to generate?  Generating revenue within a range 
of $400 to $800 million would facilitate the preservation 
of the highest priority lands as no-build. Expected revenues 
from various receiving area scenarios run as part of this re-
search provide convincing evidence of the ability of a TDR 
program to facilitate a large portion of this preservation 
funding goal.   

Ultimately, a successful TDR program should address many 
important technical issues including the types of transfers 
permitted, whether or not the program is voluntary or 
mandatory, which areas would be preserved and which ar-
eas should receive development and at what densities, and 
will transactions be made on the open market or should 
TDR credits be bought and sold through a TDR Bank. 

In the end, it is important that the New Jersey Highlands 
Council develop a Highlands TDR program within the 
larger context of a comprehensive plan that is tailored to 
the specific economic, political and geographic circum-
stances of the New Jersey Highlands.

Conclusion Summary of Findings

A well-designed NJ Highlands TDR program could 
generate $250 million to more than $3 billion over 
a multi-year period to support the Highlands land 
conservation goal. 

Tens of thousands of Higlands acres could be saved 
under a comprehensive TDR program, without 
acquisition dollars or new regulations.

The program works best by putting receiving areas 
in places that have high value and are currently 
zoned for less than one unit per acre. 

The Highlands counties have many potential 
receiving areas that are reasonably proximate to 
infrastructure and that do not include high priority 
conservation lands or land with high environmental 
sensitivity.

Differences in property values across the Highlands 
suggest that development credits should be issued 
from a NJ. Highlands credit bank, not from indi-
vidual sending area property owners.

1.

2.

3.

4.

5.
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Regional Plan Association (RPA) is an independent 
regional planning organization that improves the quality 
of life and the economic competitiveness of the 31-county, 
New York-New Jersey-Connecticut region through 
research, planning, and advocacy. Since 1922, RPA has 
been shaping transportation systems, protecting open 
spaces, and promoting better community design for the 
region's continued growth. We anticipate the challenges 
the region will face in the years to come, and we mobilize 
the region's civic, business, and government sectors to take 
action. 

RPA's current work is aimed largely at implementing 
the ideas put forth in the Third Regional Plan, with 
efforts focused in five project areas: community design, 
open space, transportation, workforce and the economy, 
and housing. For more information about Regional Plan 
Association, please visit our website, www.rpa.org.
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Environmental Defense is a leading national nonprofit 
organization representing more than 400,000 members. 
Since 1967, we have linked science, economics and law to 
create innovative, equitable and cost-effective solutions to 
society’s most urgent environmental problems. 

Environmental Defense is dedicated to protecting 
the environmental rights of all people, including the right 
to clean air, clean water, healthy food and flourishing 
ecosystems. Guided by science, we work to create practical 
solutions that win lasting political, economic and social 
support because they are nonpartisan, cost-effective and 
fair. As an organization based in the United States, we pay 
special attention to U.S. environmental problems and to 
America’s role in causing and solving global problems, and 
we aim to share our approaches internationally.
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