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CONTRACT

This Contract (the “Contract” or “Agreement”) is entered into by and between the State of Montana,
acting by and through the Department of Public Health and Human Services (the “Department”), whose address
and phone number are 111 North Sanders, Helena MT 59604 and (406) 444-5622, and MAXIMUS Human
Services, Inc., a Virginia Corporation (“Contractor,” as defined further below).

RECITALS

The Department is procuring Solutions and Services to support Montana’s Medicaid modernization
effort, referred to as Montana’s Program for Automating and Transforming Healthcare (“MPATH?”), including
procuring modules to replace aging legacy components of the Montana Healthcare Programs enterprise. The
Department is using a modularity component/services blend approach to procure new systems and services to
support the modernization effort. The module for this contract is a web-based self-service solution that allows
healthcare providers to enroll with Montana Healthcare Programs online and view and revalidate the
information required for enrollment.

The Department will issue multiple Requests for Proposals which will result in contracts between the
successful proposers and the Department for the procurement of such modules.

The Department issued Request for Proposals DPHHS-RFP-2018-0127JT (the “RFP”’), which was dated
August 24, 2017, to solicit proposals for the development, licensing, implementation and operation of the
module(s) (“Module(s)” as defined further below) and which is Appendix H.

The RFP may have given bidders the option to propose to provide the Module as: (a) a software-as-a-
service (“SaaS” as described further below); (b) software that would be operated on equipment at a location
other than a State facility but not as a SaaS; (c) software that would be operated on equipment at a State facility;
or (d) software that would be operated on equipment in some other manner.

The Contractor’s proposal is to provide the Module as a SaaS. As of the “Effective Date” of this
Contract, Contractor does not intend to deliver its “Proprietary Software” to the Department as part of the
Module, except to the extent that the Contractor must develop “Custom Software” and/or source code in order
to meet its obligations under this Contract. Therefore, those provisions in this Contract that specifically refer to
Software do not apply as of the “Effective Date,” unless the Contractor must deliver “Custom Software” in
order to meet its obligations under this Contract.

The State of Montana is a member of the National Association of State Procurement Officials (NASPO),
ValuePoint®. NASPO ValuePoint® is a cooperative purchasing program among states. Montana is the lead
state in this solicitation. Other participating states may have requested to be named in this RFP as potential
users of this Contract. The provisions of Appendix M apply to participating entities (e.g. a state or other
authorized public entity who has signed a participating addendum). Contractor submitted a proposal dated
November 16, 2017 in response to the RFP (the “Response”, as defined further below), which is attached as
Appendix I, and incorporated into the Contract by this reference;

The Department evaluated the Response and identified Contractor as the apparently successful bidder
for the Module;

Contractor desires to enter into an agreement with the Department to provide the Module(s) and
associated services for the State of Montana; and

The Department and Contractor have agreed that the terms and conditions of this Contract shall govern
Contractor’s provision of the Module(s) and associated services.
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Therefore, in consideration of the foregoing Recitals and the mutual promises and covenants as set forth
below, the parties agree as follows:

1. Definitions.

The following terms as used throughout this Contract will have the meanings as set forth below.

“Acceptance”: A Notice from the Department to Contractor that a Deliverable or Service has conformed to its
applicable Acceptance Criteria in accordance with the process described in Section 7.3.

“Acceptance Criteria”: The Specifications against which each Deliverable will be evaluated in accordance
with Section 7.3. The DEDs state the Acceptance Criteria for a Deliverable. Examples of Acceptance Criteria
are the Performance Standards, warranties and other requirements described in this Contract, the DEDs and any
subsequent amendments, and Change Orders.

“Acceptance Tests”: The tests and validation activities that the Department performs to determine there are no
Deficiencies in the Services or Deliverables, and that must be satisfied before Acceptance can occur as set forth
in Section 7.3, including without limitation, User Acceptance Tests.

“Availability”: The time that the Module, in whole and in part, is Operational, as measured 24 hours a day,
Monday through Sunday, on a monthly basis. Availability is described in Appendix B.

“Business days”: Monday through Friday, 8:00am to 5:00pm, Mountain Time, except for holidays observed
by the State of Montana.

“Certification”: CMS’ written confirmation that the Module meets federal requirements.

“Change Order”: A written form, in response to a Change Request, that is mutually agreed by the Department
and Contractor, that modifies, deletes, or adds to the Deliverables or Services, in whole or in part, and that is
made in accordance with the terms of Section 14.

“Change Request”: A written form used to propose that the Deliverables or Services be modified, deleted, or
added to, in whole or in part, made in accordance with the terms of Section 14.

“Charges”: The amount(s) to be paid for Services and Deliverables under this Contract, in whole or in part, as
described in Appendix A and any subsequent written amendments or Change Orders.

“CMS”: The Centers for Medicare and Medicaid Services.

“Confidential Information”: Information that either the Contractor or the Department wants to protect against
unrestricted disclosure or meets the definition of Bona-fide Trade Secret, per the Request for Proposal.
Proprietary Information, defined below, is one category of Confidential Information. Personal Information,
defined below, is another category of Confidential Information.

“Confidential Personal Information”: Information concerning a person provided to the Contractor by the
Department or acquired by the Contractor on behalf of the Department, whether verbal, written, electronic, or in
other forms. Any information that the Department must limit access to authorized individuals only and prevent
public access or release is confidential. Examples of Confidential Personal Information are a person’s name,
social security number, driver’s license number, street and postal addresses, phone numbers, email address,
financial information, eligibility for public services or benefits, individually identifiable personal healthcare
information as defined by HIPAA and the HITECH Act, and information obtained from third parties that is
protected as confidential.

“Configuration(s)”: The setting up of rules and workflow processes to be used in implementing specific
business decisions related to metadata of the department without using programming language or database
queries, and the entering of data into tables that a software “rules engine” will process to determine variables
such as workflow sequences and value limitations without altering the Software source code.
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“Confirmation”: Receipt by the Department of notice with full supporting and written documentation and test
results that Contractor has completed or pretested through Contractor Testing a Deliverable in accordance with
the Department’s Acceptance Criteria, or pre-tested the Module through Contractor Testing for compliance with
the Specifications, and confirmed the Deliverable, including the Module, is ready for Acceptance Tests.

“Contractor”: The entity performing Services pursuant to this Contract, including any officer, owner,
member, director, employee, volunteer, agent, subcontractor, representative or assignee of the Contractor, and
any other person, partnership, corporation, or other legal entity performing work or services or providing
materials under this Contract for or on behalf of the Contractor. For purposes of any permitted subcontract,
“Contractor” includes any subcontractor and its owners, members, officers, directors, partners, employees,
and/or agents.

“Contractor Contract Manager”: The employee or agent of the Contractor who has overall management
responsibilities for the Contract. The Contractor Contract Manager reports to the Contractor for the purposes of
managing the administration of the Contract.

“Contractor Project Manager”: The employee, subcontractor, or agent of the Contractor, chosen by
Contractor with Project management responsibilities for Contractor, as described in Section 4.2.

“Contractor Software”: Software that constitutes Contractor Technology.

“Contractor Technology”: Intellectual property the Contractor owned before the effective date or developed
and owned outside the scope of this Contract, including any modifications, enhancements or improvements to
that intellectual property. Contractor Technology includes data models; deliverable examples; processes,
procedures and techniques; proprietary information, methodologies, routines and software; templates; tools,
including general purpose consulting tools and project management tools; and utilities.

“Contractor Testing”: Testing that is performed on the Module (in whole or in part) by Contractor before
beginning User Acceptance Tests on the Module and after Contractor has completed installation of the
Software; completed development of the Custom Software; integrated the Software, including Third-Party
Software, Custom Software, Module Configurations; pre-tested the Module for compliance with the applicable
Specifications; and confirmed the readiness of the Module for User Acceptance Tests in accordance with the
Contract and RFP. Contractor Testing includes unit testing, system testing, integration testing, regressing
testing, parallel testing, performance and load testing, manual and automated and/or scripted testing, disaster
recovery testing, and end-to-end integration testing.

“Conversion”: The Services performed for converting Data, including historical Data, for Processing by the
Software and Services as described in the RFP, the Response, and the Conversion Plan Deliverables.

“Control”: The ability, whether directly or indirectly, to direct the affairs of another by means of ownership,
contract or otherwise.

“Converted Data”: The Data that has been successfully converted by Contractor for Processing by the
Module.

“Correction”: The actions taken by Contractor to remedy a Deficiency as defined by the Department.

“Corrective Action Plan”: A detailed written plan Contractor submits to the Department in response to the
Department’s demand that Contractor describe how it will correct or resolve a Deficiency, breach.

“Custom Software”: Software, including without limitation Interfaces, designed, developed or produced by
Contractor under the Contract as Work Product, but excluding Proprietary Software and Contractor
Technology.

“Cutover”: The event when the Department puts the Module, in whole or in part, into Production after the
Department’s Acceptance of the Module.

“DDI”: Design, Development & Implementation.
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“Data”: The Department’s records, files, forms, data, metadata, and other documents, including but not limited
to Converted Data, if any.

“day(s)” “Day(s)”: Calendar day(s), unless otherwise indicated.

“DED(s)”: The abbreviation for “Deliverable expectation documents”, i.e., documents describing Acceptance
Criteria for each Deliverable and Service, subject to Acceptance Tests. Each DED is a Deliverable.

“Deficiency”: A failure, omission, or defect in a Service or Deliverable that causes it not to conform to its
Specifications or to reasonable commercial or industry standards for appearance, quality, functionality, or
format.

“Deliverables”: All services and all tangible and intangible products the Contractor must produce, prepare and
deliver to the Department (either independently or in concert with the Department or third parties) during the
course of Contractor's performance under this Contract, as described in the RFP, Contractor’s Response,
Appendix A, and any approved Change Orders. Examples of deliverables are: the Module in whole or in part;
work produced under the Work Plan and Change Orders including Custom Software; Documentation; Hosting
Services in SaaS or if Contractor hosts the Equipment, as applicable; Enhancements; and all designs, structures,
and models developed in the course of rendering the Services and incorporated into such Deliverables.

“Delivery Date(s)”: The dates described in the Work Plan for the delivery of the Deliverables and Services to
the Department.

“Dispute Resolution”: The process for resolving disputes as described in Section 24.14.

“Documentation”: All service and operations reports, technical and User manuals used in conjunction with the
Module and/or Deliverables, in whole and in part, including without limitation, manuals provided by licensors
of any Third-Party Software.

“Downtime”: The time during which the Module is not fully Operational. Downtime begins at the time the
Module fails to be fully Operational and continuing until the Department determines the Module has been
returned to full Operational status. Downtime does not include Department approved scheduled maintenance
that results in the Module not being fully Operational.

“Department Contract Manager”: The employee of the Department who manages the Contract and is the
Department’s single point of contact for Contract matters, as described in Section 4.4.

“Department Project Manager”: The employee or contractor of the Department responsible for day to day
management of Department resources and for monitoring the Contractor’s performance, as described in Section
4.4, and any representative of the Project Manager acting within the limits of his or her authority.

“Effective Date”: The date specified in Section 2 as the start date for contractual performance.

“Enhancements”: Enhancements for the Module are described as such in Appendix A, Section 8, Section 12,
RFP, and the Response.

“Equipment”: The computer hardware listed in the RFP, Response, and any amendments or Change Orders
and/or Appendix A on which the Software shall operate following its delivery; all operating system software for
use with the Equipment; Facilities and telecommunications services; and tangible nonexpendable personal
property, including exempt property, charged directly to the Contract having a useful life of more than one year
and an acquisition cost of $5,000 or more per unit unless lower limits are otherwise established.

“Executable Code”: The version of the Software that is generated by an assembler from the Object Code of
the Software and which will be installed and operated on the Equipment or made accessible to Department.

“Function(s)”: A discrete capability of the Software.

“Holdback”: The payment amounts held back by the Department from each Deliverable’s Charges, as
described in Appendix A.

05/03/18 9



DocuSign Envelope ID: 1822C0CC-AB60-4CB3-8A23-1241C2DOFD5C

“Hosting Services”: The Services the Contractor provides for management and operation of the Equipment for
Processing the Data using the Module and for transmitting the Data between Contractor’s location for the
Module, other modules, and the Department’s Sites and Users, including but not limited to for a SaaS.

“Implementation” “Implemented”: The process for making the Deliverables and Services meet all
Specifications and fully Operational for Processing. Implementation is complete when the Department
determines that the Contractor has completed the implementation services requirements according to the
Implementation Plan.

“Implementation Plan”: A plan prepared by Contractor as a Deliverable that details the transition from design
and development to Implementation in accordance with Specifications.

“Including” “include” or “may include”: ldentification of something as being part of or an example of a
whole or group otherwise described. As used in this Contract, the use of “including” is not intended to and does
not limit the whole or group to the thing(s) specifically identified. Used for saying that a person or thing is part
of a particular group or amount.

“Intangible property”: Personal property that has no physical existence, including intellectual property such
as trademarks, copyrights, patents, and patent applications; and non-intellectual property such as loans, notes
and other instruments.

“Interfaces”: Custom Software that is developed by Contractor for transmitting Data among the Module and
other systems.

“Key Personnel”: Contractor’s key Staff listed as such in Appendix A.

“Legacy MMIS”: A diverse set of existing systems and services within the Department that are used to
support the Montana Healthcare Programs. This includes, but is not limited to, the existing mainframe COBOL
system used in the processing of healthcare claims.

“Letter of Credit”: A letter of credit securing Contractor’s performance of its Contract obligations and other
potential liabilities to the Department from the Effective Date during the term, as described in Section 15 and in
Appendix D.

“MPATH”: MPATH stands for the Montana Program for Automating and Transforming Healthcare. MPATH
is the Department’s modularity procurement and development initiative that includes all Modules, Deliverables,
Software, and Services to be integrated to fully replace the Legacy MMIS solutions and services.

“Maintenance”: Maintenance and support services that will be performed by Contractor following
Implementation for the Module and are described as such in Appendix A, Section 8, Section 12, RFP, and the
Response.

“Maintenance Window”: Maintenance Window is a pre-defined timeframe, established by the Department for
all Modules, in which normal maintenance activities can occur (e.g. midnight-2:00a.m. Mountain Time each
Sunday). The System may be unavailable during the Maintenance Window.

“Mass Adjustment”: Mass Adjustment requests are mass adjustments or mass changes requested by the
Department or required to support program administration (for example, errors in pricing, eligibility, cost share,
and financial code assignments, TPL discovery, and provider reimbursement changes).

“Material breach”: A failure of one of the parties to perform a part of the Contract which prevents the
Contract from being completed or defeats its purpose.

“Maximum Amount”: The maximum amount payable by the Department to Contractor under this Contract as
described in Appendix A. The initial Maximum Amount will include the DDI amount, System Enhancement
Pool Hours for DDI amount, Operations Base Years amount, and the proportional amount for System
Enhancement Pool Hours for Operations for the number of base years. If the Contract is amended to include
additional operation year(s), the additional annual operations amount for the additional year(s) and the System
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Enhancement Pool Hours for the Operations amount for the additional year(s) will be added to the Maximum
Amount. All amounts referenced in this definition can be found in Attachment G — Pricing Schedules.

“MMIS”: Medicaid Management Information Systems refers to the systems and services that are necessary to
support the administration and operation of the Montana Healthcare Programs as of the Effective Date of this
Contract.

“Module”: The complete collection of all Deliverables, Software and Services, as described in the RFP, the
Response, the other parts of the Contract, and Change Orders, integrated and functioning together with the Data
in accordance with the applicable Specifications and on the Equipment.

“Notice”: A written document one party gives to the other in accordance with Section 24.23. All notices must
include the Department’s Contract number in the body or title of the Notice.

“Obsolete” (and any variations thereof): A Software, Equipment, and/or other Contractor Technology
product or Service that will no longer receive maintenance and support, beginning as of the effective date of an
end-of service life announcement from the manufacturer or licensor with respect to a product. If no such
announcement is published, then the Software, Equipment, and/or Contractor Technology product will be
deemed Obsolete as of the earlier of (i) the date the manufacturer or licensor no longer maintains or supports the
product or (ii) the date the manufacturer or licensor no longer includes it as part of its product and/or service
offerings made generally available to its customers.

“Operational”: The condition when the Module is totally functional in accordance with applicable
Specifications and usable for its purposes in the daily operations of the Module.

“Operations”: Services performed by Contractor that are described in RFP and the Response, Appendix A,
and Appendix B, Performance Standards and Liquidated Damages.

“Payment Events”: The events after which Contractor can issue invoices for the Charges, as described in
Appendix A.

Payment Milestones: During the Design, Development, Testing, Implementation, and Certification phases, the
point in time in which the Department will pay the agreed upon Consideration (reduced by the Holdback). The
Payment Milestones for this Contract are described in Appendix A.

“Performance Standards”: The standards to which the Module and other Services provided by Contractor
shall perform as required by this Contract and any succeeding amendments thereto, as described in the RFP,
Appendix B, and as otherwise agreed to by the parties in writing. Also referred to as Service Level Agreements
in the RFP and Appendix B.

“Personal Property”: Property of any kind except real property. It may be tangible, having physical
existence, such as Equipment and supplies, or intangible, having no physical existence, such as Data,
copyrights, patents, or securities.

“Phase”: The combination of Functions, time periods, or Implementations that are described as a Phase in the
RFP, Response, applicable Deliverables, and the Work Plan.

“Priority”: Priority is the level of importance, as determined by the Department, for a ticket as defined by the
following:

Critical: the ticket has critical business importance.

High: the ticket is of high business importance.

Medium: the ticket is of medium business importance.

Low: the ticket is of low business importance.
“Processing”: The performance by the Software residing on the Equipment of logical operations and
calculations on the Data.
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“Production”: The Department’s actual use of the Module after Cutover in the Department’s production
environment(s), in performance of its regular business operations.

“Project”: The planned undertakings during the Contract.

“Property”: Property whether real or personal, tangible or intangible including without limitation the
Department’s Equipment, Confidential Information, Proprietary Information and Deliverables. Property does
not include "Proprietary Information of the Contractor”.

“Proprietary Information”: (i) With respect to Contractor, the Contractor Technology that complies with the
terms of Section 19; (ii) with respect to the Department, any information that the Department has a legal
obligation to protect from unauthorized public disclosure; and (iii) information that the Department clearly
identifies as its proprietary information excluding, any part of the Proprietary Information which: (a) is or
becomes publicly available through no act or failure of the Department unless the Department’s act or failure is
a breach of a confidentiality obligation applicable to the information; (b) was or is rightfully acquired by the
Department from a source other than Contractor prior to receipt from Contractor; (c) becomes independently
available to the Department as a matter of right; (d) was previously known and rightfully acquired at the time
received from Contractor; (e) is developed by the Department independently of any disclosures made by
Contractor of such information; (f) is disclosed by Contractor pursuant to subpoena or other legal process and
which as a result becomes lawfully obtainable by the general public; or (g) is provided in response to the State
of Montana’s Request for Proposal process and not deemed confidential by contractor at time of submission.

“Proprietary Information of the Contractor”: Means Confidential Information that is the property of the
Contractor and is not common knowledge or available to the public. The term includes Contractor Technology
and contractor trade secrets as defined by Montana’s Uniform Trade Secrets Act, Title 30, Chapter 14, Part 4,
MCA. Section 19 applies to Proprietary Information of the Contractor and identified as Trade Secret by the
contractor within its RFP Response.

“Proprietary Information of the Department”: Means information that is the property of the State of
Montana or a third party that the Department has a legal obligation to protect from public disclosure or
individual access to the information. Examples of Proprietary Information of the Department are the
Department’s non-publicly available Data, nonpublic Specifications, State security data, third party proprietary
information that is in the Department’s possession or use, any nonpublic information or documentation
concerning the Department’s business or future products or plans that are learned by Contractor during the
performance of this Contract and third party proprietary information that is in the Department’s possession.
Section 19 applies to Proprietary Information of the Department.

“Proprietary Software”: All computer programs licensed under this Contract, which the Contractor or
Subcontractors developed and owned before the Effective Date or which Contractor’s staff developed during
the term of the Contract in performing work that is not exclusively intended for this Contract, including any
modifications of and derivative works based on those computer programs, and the documentation used to
describe, maintain, and use them.

“Real property”: Land, including land improvements, structures, and appurtenances thereto, but excluding
movable machinery and equipment.

“Report(s)”: Documents the Contractor provides to the Department regarding the Module activities, events
and Deliverables provided.

“Required Implementation Date”: The date on which the Department requires the Deliverable, Software,
and/or Service to be Implemented.

“Research Request”: Research requests are questions submitted to the Contractor regarding Software,
Module, or Services behavior and results regarding both the current Module functionality or potential impact of
Module changes.
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“Response”: Contractor’s response to the RFP, dated November 16, 2017, as amended including by Appendix
C, Contractor’s best and final offer (if any), and any subsequent information provided by Contractor pursuant to
this Contract.

“Schedule”: The dates described in the Work Plan for deadlines for performance of Services and other events
and activities.

“Security Incident”: Security incident means the attempted or successful unauthorized access, use, disclosure,
modification, or destruction of information or interference with system operations in an information system as
defined in 45-CFR-164.304.

“Severity”: Severity is the level of impact, as determined by the Department, that a ticket has on the system as
defined by the following:

Emergency: The issue is a complete failure of the solution or a component or has severe financial or
productivity implications to the Department. The issue does not have a workaround.

Major: The issue is causing serious disruption to Department business. This issue may have a
workaround, but the workaround is not obvious and is difficult.

Moderate: The issue affects minor functionality and a small number of users, causing inconvenience for
the Department or minor delays in agency business or prevents use of a fully supported service. The
issue has a manageable workaround.

Minor: The issue does not impact productivity or efficiency. It includes small errors that do not prevent
or hinder functionality such as, typos, grammar mistakes, wrong terminology, general usability issues
and styling.

“Self Help Code”: Any back door, time bomb, drop dead device, or other software routine designed to disable
a computer program automatically with the passage of time or under the positive control of a person other than
a licensee of the Software. Self Help Code does not include software routines in a computer program, if any,
designed to permit an owner of the computer program (or other person acting by authority of the owner) to
obtain access to a licensee’s computer system(s) (e.g., remote access via modem) solely for purposes of
Maintenance or technical support.

“Services”: The tasks the Contractor performs and provides as described in the RFP, the Response, the other
parts of the Contract, and Change Orders, including without limitation Implementation, project management,
testing, production and delivery of the Services and Deliverables, Enhancements, Training, Hosting Services if
applicable, Operations and Maintenance.

“Site(s)”: The location(s) for the Department or Contractor Equipment, Software, and Data. The term includes
the location of any reports requested for audit or review by the Department.

“Software”: The application software for the Module, as described in the RFP, Response, the other parts of the
Contract, Change Orders, and Appendix A; including Custom Software; the Phases; the Configuration; all
Enhancements thereto; Third-Party Software; the Contractor Technology, and all the above in Source Code and
Object Code formats. Software includes all prior, current, and future versions of the Software and all
Deficiency Corrections. Embedded code, firmware, internal code, microcode, and any other term referring to
software that is residing in the Equipment or that is necessary for the proper operation of the Equipment is not
included in this definition of Software.

“Solution”: Has the same meaning as the defined term “Module,” incorporated by reference.
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“Source Code”: The series of instructions to the computer for carrying out the various tasks that are performed
by a computer program, expressed in a programming language that is easily comprehensible to appropriately
trained persons who translate such instructions into Executable Code that directs the computer to perform its
functions.

“Specifications”: The technical and detailed descriptions that define the requirements under the Contract and
that are used for Acceptance Criteria, as described in: (i) the RFP; (ii) the Response; (iii) subsequent
Deliverables that have received Acceptance; (iv) the Performance Standards; (v) the Documentation; and (vi) all
applicable State and federal policies, laws, regulations, and Standards. The Specifications are, by this reference,
made a part of this Contract, as though completely set forth herein.

“Staff”: Contractor’s and Subcontractors’ employees, agents and subcontractors who provide the Services on
behalf of Contractor.

“State”: The State of Montana and all its agencies, including the Department, and any of their officials,
employees, volunteers or agents acting within the scope of their duties and responsibilities.

“Standard(s)”: Standards established by federal, State and industry organizations, including but not limited to
the Standards in the RFP.

“Subcontractor”: A person, partnership, or company, not in the employment of or owned by Contractor that is
performing Services or providing Deliverables under this Contract and has a separate contract with or on behalf
of Contractor.

“System”: Has the same meaning as the defined term “Module,” incorporated by reference.

“Third-Party Software”: Software and documentation the Contractor supplies to the Department pursuant to
the Contract for use with Deliverables and Services, and which are; (a) developed by third parties; (b) generally
distributed for commercial use; and (c) not specifically designed or developed for the Department, including,
operating system software, tools, utilities, and commercial-off-the-shelf software.

“Training”: Organized activity of the Contractor in providing the Department, its employees and agents with
information, knowledge and skill in the operation and use of Services and Deliverables under the Contract.

“Unauthorized Code”: Any virus, Trojan horse, worm or other software routines or equipment components
designed to permit unauthorized access to disable, erase, or otherwise harm Software, Equipment, or Data or to
perform any other such actions.

“User Acceptance Tests”: Any Acceptance Test the Department identifies for determining the compliance of
Services and Deliverables with requirements as described in the RFP, the Response, the other parts of the
Contract, and Change Orders once the Contractor identified that the Service and Deliverables are ready for
Department testing.

“User(s)”: Parties who will have use of and access to the Module, including but not limited to the
Department's staff.

“Work Plan”: The overall plan delineating the activities, events and tasks to be performed in producing and
delivering Services and Deliverables under this Contract and Section7.2.

“Work Product”: Data and products produced under this Contract, provided that with respect to products that
the Department and Contractor have specifically contracted for, such products are not to become part of
Contractor Software. Work Product includes tangible products such as advertisements, books, computer
programs, designs, diagrams, documents, drawings, films, magazines, models, pamphlets, plans,
recommendations, reports, studies, surveys, tapes, and, as provided by law, sound reproductions. Work Product
also includes intangible products such as conclusions, configurations, Custom Software, data and databases,
Deliverables, discoveries, findings, formulae, ideas, improvements, inventions, methods, Modules, processes
and techniques.
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2.

Term.

This Contract includes a base contract period of seven (7) years, and may be extended for a total of three
(3) additional years in one-year intervals if the parties agree to each one-year extension before the end of
the then-current term of this Contract. The term of this Contract, including all extensions, is from June
1, 2018 (the “Effective Date) through May 31, 2028, unless terminated pursuant to the provisions of
this Contract. This Contract, including any extensions, may not exceed a total of ten (10) years, at the
option of the State.

3.

Financial Matters.

Appendix A sets forth the Services and Deliverables to be provided by the Contractor, Payment Events
and the consideration and payment schedule for those Services and Deliverables.

05/03/18

3.1  Charges.

Contractor has the right to issue an invoice for Services, and Deliverables, including the Module
following the Payment Milestones and Payment Events. The Department will pay Contractor
within 30 days of receipt of a Department approved invoice. Payment is subject to the
Department’s rights and remedies. The payments are made in accordance with the Charges for
the Services and Deliverables described in Appendix A, Section 2 for DDI Payment Milestones
and Payment Events and Section 3 for Operations Payment Events.

3.2 Maximum Amount and No Increases.

The Maximum Amount payable under the terms of this Contract shall be as set forth in Appendix
A. Contractor shall not increase the Maximum Amount, Charges, the value due from the
Department under this Contract for all Services and Deliverables or the purchase prices for
Deliverables during the term of this Contract except as otherwise specifically permitted in the
Contract or pursuant to Change Orders.

3.3  Transportation and Insurance Charges.

Contractor must pay the costs associated with transportation, delivery and insurance, if any, for
each Deliverable.

34 Taxes.

The State of Montana (EIN 81-0320402) is exempt from Federal Excise Taxes. Contractor must
pay all taxes including, but not limited to, taxes based on Contractor’s income or revenue, or
personal property taxes levied or assessed on Contractor’s personal property to which the
Department does not hold title.

3.5 Contractor Expenses.

Contractor must pay Contractor’s out-of-pocket expenses incurred in connection with providing
the Services and Deliverables and is responsible for payment of all expenses related to salaries,
benefits, employment taxes, insurance, travel and per diem for its Staff. Contractor is solely
responsible for all costs incurred by Contractor prior to the signing of the Contract. Contractor
may not charge, and the Department will not pay for any administrative, labor or other costs
incurred in the preparation of the Response or incurred as any part of the procurement phase.
The procurement phase ends when Contractor and the Department sign this Contract.
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3.6 Invoices.

Contractor must submit correct monthly invoices to the Department’s Project Manager for all
Charges and other amounts to be paid by the Department hereunder in a consistent format that
has been pre-approved by the Department. Contractor must not submit an invoice for Payment
Events until after their occurrence. All invoices submitted must meet with the approval of the
Department’s Project Manager or his or her designee(s) prior to payment. Contractor must only
submit invoices for Services or Deliverables as permitted by this Contract. Incorrect or
incomplete invoices will be returned by the Department to Contractor for correction and reissue.
The Contract number must appear on all invoices, bills of lading, packages, and billing
correspondence relating to this Contract. If the number is not provided, the Department is not
obligated to pay the invoice. Invoices must reference this Contract and provide detailed
information in a format as requested by the Department, including:

3.6.1  Contractor name, address, telephone number and federal tax identification
number;

3.6.2  An itemization of each Deliverable for which payment is sought, and the
Acceptance date triggering payment, if applicable;

3.6.3  Applicable Charges;
3.6.4  Delivery Date(s) of Service delivery and/or Deliverables, as applicable;

3.6.5 By Change Request, the number of dollars or hours charged with the number
of dollars or hours agreed to, if applicable;

3.6.6 Federal Tax Identification Number;

3.6.7  Any other Project-related costs with a detailed, itemization of such costs, if
applicable;

3.6.8  Sales or use taxes, if applicable;
3.6.9  Holdback amounts;
3.6.10 Credits and liquidated damages, if any; and
3.6.11 Total amount due.
3.7  Funding.

3.7.1  The parties acknowledge and agree that this Contract is dependent upon the
availability of federal and State funding. If funding to make payments in accordance with the
provisions of this Contract is not forthcoming from the federal government and/or the State for
the term of this Contract, or is not allocated or allotted to the Department by the federal
government and/or the State for periodic payment pursuant thereto in the current or any future
fiscal period, then the obligations of the Department to make payments after the effective date
of such non-allocation or non-funding, as provided in the Notice, will cease and terminate as
applicable, and Contractor’s obligation to provide Services and Deliverables that are not funded
will cease.
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3.7.2 If funding, to make payments in accordance with the provisions of this
Contract, is delayed or is reduced from the federal government and/or the State for the terms of
this Contract, or is not allocated or allotted in full to the Department by the federal government
and/or the State for periodic payment pursuant thereto in the current or any future fiscal period,
then the obligations of the Department to make payments will be delayed or be reduced
accordingly or the Department has the right to terminate the Contract as provided in Section
23.6, 23.7 and 23.8. If such funding is reduced, the Department in its sole discretion will
determine which aspects of the Contract will proceed and which Services will be performed,
with Contractor’s Charges for such Services and Charges for associated Deliverables
determined in accordance with those in the Response. In these situations, the Department will
pay Contractor for Services and Deliverables in accordance with the terms of Section 23.6.3.
Any obligation to pay by the Department will not extend beyond the end of the Department’s
then-current funding period.

3.7.3  Contractor expressly agrees that no penalty or damages will be applied to, or
will accrue to, the Department if the necessary funding to pay under the terms of this Contract is
not available, not allocated, not allotted, delayed or reduced.

3.8 Section Intentionally Left Blank
3.9  Overpayments to Contractor.

Contractor shall promptly, but in all cases within 30 calendar days, pay to the Department the
full amount of any erroneous payment or overpayment immediately following Notice of an
erroneous payment or overpayment to which Contractor is not entitled or shall take another
approach that the Department accepts for how to address the overpayment or erroneous payment
and that is described in a Notice from Contractor received within 30 calendar days of such notice
from the Department.

3.10 Advance Payments Prohibited.

No advance payment shall be made for goods or Services furnished by Contractor pursuant to
this Contract.

3.11 Credits.

The Department may apply any credits due the Department under this Contract against
Contractor’s invoices with appropriate information attached, upon giving of notice required
herein, if any, by the Department to Contractor, or the Department may take another approach to
treating such credits if the Department receives a Notice from Contractor within 30 calendar days
of such notice from the Department, describing such other approach and if the Department
accepts such other approach.

3.12 Billing Limitations.

The Department shall not pay any claims for payment for Services submitted more than 12
months after the calendar month in which the Services were performed unless such failure to
submit the claim to the Department by Contractor is due to the fault of the Department, nor shall
the Department pay for Services performed under this Contract if Contractor has charged or will
charge the state of Montana or any other party for the same Services.
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3.13 Adjustments to Consideration.

The consideration provided to Contractor under this Contract may be adjusted by the Department
in its discretion based on audit findings, failings in Contractor's delivery of Services, or
reductions of funding.

3.14 Erroneous and Improper Payments.

Contractor may not retain any monies the Department pays in error or which the Contractor, its
employees, or its agents improperly receive. Any monies Contractor receives in error are a debt
Contractor owes to the Department. Contractor must immediately notify the Department if it
determines a payment may be erroneous or improper and must return that payment within 30
days of the Department requesting the return of the payment. If Contractor fails to return to the
Department any erroneous or improper payment, the Department may recover such payment by
any methods available under law or through this Contract, including deduction of the payment
amount from any future payments to be made to Contractor.

Project Management.
4.1  Reports and Meetings.

4.1.1  Contractor must participate in person in meetings as described below and as
may be agreed upon between the parties, except when such meetings may be conducted by
telephone conference call, videoconference, and/or web conference in the Department’s sole
discretion.

4.1.2  Contractor’s Project Manager and other appropriate Key Personnel must attend
weekly status meetings with the Department’s Project Manager and other members of the
Department during the Project at times as mutually agreed upon in a Project management plan.
These meetings will follow a preset agenda jointly prepared by Contractor’s Project Manager
and the Department’s Project Manager but will also allow both Contractor and the Department
to discuss other issues that may concern either party.

4.1.3  Brief written status reports must be provided by Contractor at least 24 hours
prior to these weekly meetings. Status reports must describe the previous week’s activities,
including Deficiencies encountered and their disposition, results of tests, whether deadlines
were met, and any Deficiencies that may have arisen that need to be addressed before
proceeding to the next activities. Also described will be the anticipated activities for the current
week and any changes to project risks and risk mitigations. All Reports must be produced in
formats and with the level of detail approved by the Department and delivered in accordance
with the terms of this Contract.

4.1.4  Contractor must produce and provide to the Department a monthly report
summary that compares actual performance by Contractor of the Services (including activities
related to Deliverables) to budgeted Charges and dates in the Schedule. Contractor must
provide such monthly report summary for such Services to the Department.

415  Asrequested by the Department, Contractor’s Project Manager must both
prepare and assist the Department’s Project Manager in preparing special Reports and
presentations related to the provision of the Module for the Department. Contractor’s Project
Manager and other Key Personnel must also provide or produce such Reports or information as
are requested by the Department’s Project Manager.

18



DocuSign Envelope ID: 1822C0CC-AB60-4CB3-8A23-1241C2DOFD5C

05/03/18

4.1.6  The Contractor Project Manager or a designee shall attend, at a minimum,
quarterly account and work plan review meetings with the Department Project Manager and at
other times as agreed upon by the parties. Contractor senior management and Subcontractor
senior management (in Contractor’s discretion) shall meet on a calendar quarterly basis with
executives of the Department for the Contractor Project Manager to report on the status of the
Project, progress in completing the Work Plan, issues and risks on the Project, and plans to
resolve outstanding issues.

4.1.7  During the first six months of the term, the parties must mutually agree upon
when to hold meetings for each phase.

4.1.8  Technical or Contractual Problems. Contractor is required to meet with the
Department’s personnel, or designated representatives, at no additional cost to the Department,
to resolve technical or contractual problems that may occur during the term of the Contract.
Meetings will occur as problems arise and will be coordinated by the Department. Failure to
participate in problem resolution meetings or failure to make a good faith effort to resolve
problems may result in termination of the Contract.

419  Progress Meetings. In addition to the meetings described above, during the
term of the Contract, the Department’s Project Manager will plan and schedule progress
meetings with Contractor to discuss the progress made by Contractor and the Department in the
performance of their respective obligations. These progress meetings will include the
Department’s Project Manager, Contractor’s Project Manager, and any other additional
personnel involved in the performance of the Contract as required. At each such meeting,
Contractor must provide the Department with a written status report that identifies any problem
or circumstance encountered by Contractor, or of which Contractor gained knowledge during
the period since the last such status report, which may prevent Contractor from completing any
of its obligations.

4.2  Contractor’s Project Manager and Contractor’s Contract Manager.

4.2.1  Contractor must assign a qualified Project Manager who is approved by the
Department prior to the assignment. Contractor’s Project Manager must be at a management
level sufficient to assure timely responses from all Contractor personnel. His or her resume and
qualifications must be provided to the Department prior to his or her appointment as
Contractor’s Project Manager. The approval process may include, at the Department’s
discretion, an interview with the proposed original or any replacement of Contractor’s Project
Manager. Contractor’s Project Manager will be responsible for acting as a liaison between
Contractor and the Department’s Project Manager.

4.2.2  Contractor represents and warrants that Contractor’s Project Manager will be
fully qualified to perform the tasks required of that position under this Contract. Contractor’s
Project Manager will function as Contractor’s authorized representative for all management and
administrative matters not inconsistent with the provisions contained herein.

4.2.3  Contractor’s Project Manager must not be changed from the person proposed
in the Response, except as provided in Section 4.3.1. If Contractor’s Project Manager is
removed or replaced, Contractor will promptly (but in no event more than ten Days) provide
Notice to the Department, submit a resume, and obtain approval for the replacement of
Contractor’s Project Manager from the Department, prior to his or her beginning work on the
Project. Contractor must temporarily fill Contractor’s Project Manager within seven Days of it
being vacated and must fill the position with a permanent fulltime replacement within 45 Days
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of Contractor’s Project Manager’s removal or departure. Such approval will not be
unreasonably withheld.

4.2.4  Contractor’s Project Manager (this information will be provided as part of a
Participating Addendum). Contractor’s Project Manager identified below will manage the day-
to-day project activities on behalf of Contractor:

(Name):
(Address):

(City, State, ZIP):
(Telephone #):
(Cell Phone #):
(Fax #):

(E-mail):

4.2.5 Contractor’s Contract Manager identified below will be the single point of
contact to the Department Contract Manager and will assume responsibility for the coordination
of all Contract issues under this Contract. A written commitment by Contractor’s Contract
Manager and persons designated by him or her in writing for this purpose, within the scope of
this Contract, must be binding upon Contractor. Contractor’s Contract Manager will meet with
the Department’s Contract Manager and/or others necessary to resolve any conflicts,
disagreements, or other Contract issues. Contractor’s Contract Manager must be able to make
binding decisions pursuant to this Contract for Contractor and approve Change Orders for the
Contractor. Contractor’s Contract Manager for this Contract is:

(Name): Patrick D. Aguilar

(Address): 1891 Metro Center Drive
(City, State, ZIP): Reston, VA 20190
(Telephone #): (505) 247-0255

(Cell Phone #): (505) 301-3797

(Fax #): (303) 295-0244

(E-mail): patrickdaguilar@maximus.com

4.3 Contractor Staff.

4.3.1  The personnel identified or described in Contractor’s Proposal must perform
the Services provided for the Department under this Contract. Contractor agrees that any
personnel substituted during the term of this Contract must be able to conduct the required
Work at least to industry standards and be equally or better qualified than the personnel
originally assigned. The Department reserves the right to approve Contractor personnel
assigned to work under this Contract, and any changes or substitutions to such personnel. Such
approval will not be unreasonably withheld. This approval or disapproval will not relieve
Contractor to perform and be responsible for its obligations under this Contract. The
Department reserves the right to require Contractor personnel replacement. In the event that
Contractor personnel become unavailable, it will be Contractor’s responsibility to provide an
equally qualified replacement in time to avoid delays to the work plan.

4.3.2 Prior to the Effective Date, Contractor must provide the Department an
organization chart of Contractor’s Staff, including names of Key Personnel for the Project and
positions during Maintenance. Contractor must also provide to the Department job descriptions
for Key Personnel positions.
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4.3.3  Except in the case of a leave of absence, sickness, death, promotion, or
termination of employment, Key Personnel must not be changed during the Project from the
people who were described in the Response without the prior written approval of the
Department until completion of their assigned tasks, as described in the Work Plan, or
Acceptance of the Module if such tasks are not so described in the Work Plan. Such changes to
Key Personnel as permitted herein may be made pursuant to written letters that are approved by
the Department.

4.3.4  During the term of the Contract, the Department reserves the right to approve
or disapprove Contractor’s and any Subcontractor’s Key Personnel assigned to this Contract, to
approve or disapprove any proposed changes in Key Personnel, or to require the removal or
reassignment of any Contractor or Subcontractor Staff found unacceptable by the Department
subject to the Department’s compliance with applicable laws. Contractor must provide the
Department with a resume of any member of its Key Personnel or a Subcontractor’s Key
Personnel assigned to or proposed to be assigned to any aspect of the performance of this
Contract prior to commencing any Services, for approval by the State Contract Manager.

4.3.5  All Staff proposed by Contractor as replacements for other Key Personnel must
have comparable or greater skills for performing the activities as performed by the Staff being
replaced.

4.3.6  Contractor assumes sole and full responsibility for its acts and the acts of its
Staff. Contractor understands and agrees that the Department does not assume liability for the
actions of Contractor’s Staff. Contractor agrees that it has no right to indemnification or
contribution from the Department for any judgments rendered against Contractor, its
Subcontractors or other Staff.

4.3.7  Contractor agrees that any claim on behalf of any person arising out of
employment or alleged employment by Contractor (including, claims of discrimination against
Contractor, its officers, or its agents) are the sole responsibility of Contractor and are not the
responsibility of the Department. Contractor will indemnify, defend and hold the Department
harmless from any and all such claims asserted against the Department. Any person who
alleges a claim arising out of employment or alleged employment by Contractor will not be
entitled to any compensation, rights, or benefits from the Department (including tenure rights,
medical and hospital care, sick and annual/vacation leave, severance pay, or retirement
benefits).

4.4  The Department’s Contract Manager and the Department’s
Project Manager.

441  The Department’s Contract Manager is the Department’s point of contact for
all Contract management on behalf of the Department. Notices, requests, complaints, or any
other issues regarding this Contract should be directed to the Department’s Contract Manager.
The Department’s Contract Manager for this Contract is:

Gene Hermanson, MPATH Project Director
7 West 6™ Avenue, Suite 2B

Helena, MT 59601

Telephone #: (406) 841-5021

FAX #: (406) 442-6926

E-mail: ghermanson2@mt.gov
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4.4.2  The Department’s Project Manager is the primary point of contact for matters
of Contract performance. The Department’s Project Manager or his or her designee or
successor will be the principal point of contact for Contractor concerning Contractor’s
performance under this Contract. The Department’s Project Manager for this Contract is:

Tim Peterson, MPATH Project Manager
7 West 6 Avenue, Suite 2B

Helena MT 59601

Telephone #: (406) 841-5018

Fax #: (406) 442-6926

E-mail: tpeterson@mt.gov

4.4.3  The Department will have the right to change the Department’s Contract
Manager and the Department’s Project Manager in its sole discretion. In the event the
Department removes its Contract Manager, or its Project Manager and a delay occurs before it
names a permanent replacement, the Department will appoint an interim replacement and notify
Contractor of the contact information for the interim replacement, to ensure that delays do not
occur in the project.

45  Employment of State Personnel.

Contractor may not hire any current or past state employee whose hiring by the Contractor would
be in violation of the requirements and prohibitions of 2-2-105, 2-2-121 or 2-2-201, MCA.

4.6  Reference and Background Checks.

The Department has the right to require Contractor to conduct reference checks, background
checks, and criminal history checks on Contractor Staff who are on-site at a Department facility
or who may have access to sensitive information in providing the Services. The Department has
the right to reject any proposed Staff as a result of information produced by checks or other
sources of information. Contractor agrees that any Contractor employee, assistant, agent, or
Subcontractor employee, agent or contractor performing work under this Contract may be
required: (i) to pass a fingerprint-based background check in accordance with the Department
requirements; and (ii) provide results of a criminal background investigation in the form of a
letter of attestation. Contractor shall pay the costs of the background and fingerprint checks and
investigations. Contractor shall comply with the Department instructions on submitting
fingerprints and other information to the Department in order to complete these checks. Such an
investigation as described above may include, but not be limited to, criminal history records
checks. Contractor must provide proof that it performed the above-described checks upon
request by the Department. Results of the checks and investigations and/or failure of Contractor
to cooperate fully may be grounds for termination of this Contract. Failure of a Contractor
employee, agent or Subcontractor employee, agent or contractor to cooperate with a background
check will result in the Department’s rejection of such person and may result, in the
Department’s discretion, in the immediate termination of the Contract.

4.7 Records Retention and Access Requirements.

4.7.1  Contractor agrees to the conditions of all applicable Department, State and
federal regulations, which are incorporated herein by this reference, regarding retention and
access requirements relating to all financial and programmatic records, supporting documents,
statistical records, and other records pertaining to Services and Deliverables provided pursuant
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to this Contract. In addition, Contractor agrees to the following terms regarding retention of
records and access for the Department, State and federal government officials.

4.7.2  Contractor must maintain records documenting compliance with the
performance and financial requirements stated in federal and state law and in this Contract
along with incorporated attachments. Records include all written and electronic documents
memorializing and reporting on performance and financial accounting and any other documents
as required by this Contract, state and federal laws, or other authorities or as otherwise
maintained by Contractor. Contractor, upon request, must make these records available in a
timely and unrestricted manner to the Department, Montana Legislative Auditor, the federal
Departments of Health and Human Services, Education, Energy, and Agriculture and to other
authorized federal and state entities, their auditors, investigators and agents. The Department,
the federal Department of Health and Human Services, Agriculture, Energy, or Education and
other authorized federal and state entities, their auditors, investigators and agents, in accordance
with this Contract and applicable legal authorities, may conduct at any time during or after the
term of this Contract audits and other investigations to assure the appropriate administration and
expenditure of the monies provided to Contractor through this Contract and to assure the
appropriate administration and delivery of services delivered through this Contract.

4.7.3 Records must be retained for a period of seven years from the completion date
of this Contract. If any litigation, review, claim or audit is started before the expiration of the
seven-year period, the records must be retained until all litigation, reviews, claims or audit
findings involving the records have been resolved. Contractor must provide the Department and
its authorized agents with reasonable access to records Contractor maintains for purposes of this
Contract. Contractor must make the records available at all reasonable times at Contractor’s
general offices.

4.7.4  Contractor during the term of this Contract and for seven years thereafter must
provide, in accordance with 18-1-118, MCA and other pertinent federal and state authorities,
access to all of Contractor’s records, materials and information including any and all audit
reports with supporting materials and work documents pertinent to the delivery of services
provided under this Contract. Access is to be available for purposes of audit and other
administrative activities and investigations. Access must be provided in a timely and
unrestricted manner and in a format acceptable to the Department. Access is to be available for
the Department, and as applicable, the federal Departments of Health and Human Services,
Agriculture, Energy, or Education, and other authorized federal and state entities, their auditors,
investigators and agents. The entities and their agents may record any information and make
copies of any materials necessary for the conduct of an audit or other administrative activity
or investigation.

4.7.5  The records retention and review requirements of this Section must be included
by Contractor in any of its subcontracts with Subcontractors. The Department’s personnel will
be accompanied by Contractor personnel at all times during any examination, inspection, review
or audit. Contractor will not charge for services rendered in connection with an audit requested
by the Department.

4.8  Accounting Requirements.

Contractor shall establish and maintain an accounting system with procedures and practices in
accordance with Generally Accepted Accounting Principles (GAAP), as interpreted by the
Department and other pertinent federal and state authorities, and that conforms to any other
accounting requirements required by the Department or other entities, or any pertinent federal
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and state authorities. The Department will accept compliance for purposes of this Section
through the adoption by Contractor of and Contractor’s conformance with the International
Financial Reporting Standards (IFRS). The accounting system must maintain records pertaining
to the Services and all other costs and expenditures made under this Contract, and the costs
properly applicable to the Contract must be readily ascertainable therefrom.

49  Cooperation and Related Contracts.

4.9.1  Asdirected by the Department, the Contractor must reasonably cooperate with
and work with the State’s contractors and subcontractors. To the extent permitted by the
Department’s financial and personnel resources, the Department will reasonably cooperate with
the Contractor and will work to ensure that the Department's other contractors reasonably
cooperate with the Contractor.

4.9.2  The Contractor must ensure that the Contractor’s employees and
subcontractors cooperate with the Department, its employees, and subcontractors and with other
state or federal administrative agency employees and subcontractors at no charge to the
Department for purposes relating to the administration of the services to be delivered under this
Contract and as the Department otherwise determines necessary.

4.9.3  The Department may award supplemental contracts for work related to the
deliverables under this Contract. The Contractor and its subcontractors will cooperate at no
charge with other contractors designated by the Department under this subsection and will not
commit or permit any act that may interfere with the performance of work by any Department
designated contractor.

4.9.4  The Contractor and its subcontractors, as requested by the Department, will
allow parties interested in submitting proposals to perform work related to the deliverables
under this Contract or to other MPATH deliverables to have reasonable supervised access
during the competitive procurement for normal business hours site visits to the project site for
explanations and demonstrations of software systems and systems documentation. A party
inspecting the project site and software and systems documentation at the request of the
Department will be required to limit use of the information obtained by that party to only the
purposes designated by the Department.

4,95  Contractor will not be responsible for the acts or failures to act of any other
contractors or for any delays which may be caused by any other contractors, or by the
Department to the extent that the Department fails to comply with its obligations under Section
4.9.1. However, Contractor will be responsible for delays of, or acts or failures to act of, other
contractors or the Department to the extent such delays, or acts or failures to act are caused by
or due to Contractor fault.

4.10 Audit Reports.

Contractor must provide, upon the Department’s request, a copy of those portions of
Contractor’s and its Subcontractors’ internal audit reports relating to the Services provided to the
Department under this Contract. On the Effective Date, Contractor must provide the Department
with a copy of its most recent SSAE 18 audit report which covers internal controls. Thereafter,
Contractor will regularly (no less than annually) undergo SSAE 18 audits and will provide the
Department with a copy of each such audit within 60 days of its completion. If any relevant
exceptions are noted, Contractor must correct those exceptions at its cost in a timely manner. The

24



DocuSign Envelope ID: 1822C0CC-AB60-4CB3-8A23-1241C2DOFD5C

SSAE 18 audit report will be considered confidential and intended only for distribution to the
Department and other entities as required by law.
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411 CIO Oversight.

The Chief Information Officer for the State of Montana, or designee, may perform contract
oversight activities. Such activities may include the identification, analysis, resolution, and
prevention of deficiencies that may occur within the performance of Contract obligations. The
Chief Information Officer may require the Department to issue a right to assurance or a stop
work order.

4.12 Contractor Performance Assessments.

4.12.1 The Department may do assessments of Contractor’s performance. Contractor
will have an opportunity to respond to assessments, and independent verification of the
assessment may be utilized in the case of disagreement.

4.13 Reporting of False Claims, Fraud and Other Criminal Matters.

4.13.1 Contractor and its employees, agents and subcontractors must report, relative
to the federal source of the funding for this Contract, either to the Office of Inspector General
for the federal Department of Health & Human Services, the federal Department Of Education
or the federal Department Of Agriculture any credible evidence that a principal, employee,
agent, contractor, subgrantee, subcontractor, or other person has submitted a false claim under
the federal False Claims Act (31 U.S.C. §§ 3729-3733, the “Lincoln Law”) or has committed a
criminal or civil violation of legal authorities pertaining to fraud, conflict of interest, bribery,
gratuity, or similar misconduct involving those funds.

4.13.2 Contractor and its employees, agents and subcontractors must report to the
Department or other appropriate state authority any credible evidence that an act in violation of
the Montana False Claims Act, at Title 17, chapter, 8, part 4, MCA, has been committed.

4.13.3 Any Contractor and its subcontractors furnishing items or services funded with
Medicaid monies at more than a single location or under more than one contractual or other
payment arrangement and receiving aggregate payments of Medicaid monies totaling
$5,000,000 or more annually must comply with the requirements of 42 U.S.C. 1396a(a)(68). It
is the responsibility of Contractor to establish written policies to be presented in handbooks and
otherwise for all employees that include detailed educational information about the federal False
Claims Act and the other provisions specified in Section 42 U.S.C. 1396a (a) (68).

Services and Resources.
51 Performance.

Contractor must perform the Services and provide Deliverables as described and required by this
Contract and all subsequent Contract amendments including any such Enhancements to Services
and Deliverables implemented by Contractor to achieve the requirements described in this
Contract. Contractor has responsibility for managing the Project to successful completion in
accordance with the requirements of the Contract. This Contract is predicated in part on the use
of the features specified in the Contract, and the RFP and the Response, as applicable, and the
attachments and materials referred to in those documents, including resources, persons, and
personnel qualifications. Contractor must ensure it will apply those specific resources, persons,
personnel qualifications, and other performance features as required. Contractor may not
substitute specified features without written approval of the Department. Substitutions proposed
must be equal to or better than those originally proposed, offered or identified.
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5.2 Necessary Resources.

The Department will provide resources and personnel as described in this Contract. Contractor
must provide the personnel and all other materials and resources necessary for the performance
of the Services and provision of Deliverables. Contractor will ensure that its representatives
have the hardware and software necessary to complete the engagement as identified in the
Contract. The Department will not supply hardware or software to Contractor except as
described in Appendix A or unless specifically agreed to in writing. Charges will be reduced to
the extent that the Department performs obligations that are described in the Contract as being
performed by Contractor in accordance with Section 14.

5.2.1  Contractor must provide any software used in the Module, that is not separately
licensed by Contractor. The Software must be purchased or licensed on behalf of the
Department and transferred after implementation to the Department, at no additional costs. The
Department will have all ownership rights in software and modifications thereof and associated
documentation designed, developed, or installed with Federal Financial Participation under 42
U.S.C. 1396b (r); 42 CFR part 433, subpart C; 45 CFR part 75; 45 CFR part 95, subpart F; and
part 11, State Medicaid Manual.

5.2.2 Contractor must make semiannual code deliveries for such software referenced
in Section 5.2.1.

5.3  Ownership.

Title to all Property furnished by the Department must remain in the Department. Title to all
Property purchased by Contractor, for which Contractor has been directly reimbursed by the
Department under this Contract, will pass to and vest in the State of Montana unless otherwise
provided.

5.4  Use of Property.

Any Property furnished to Contractor by the Department will, unless otherwise provided herein,
or approved in writing by the Department’s Project Manager, be used only for the performance
of its obligations under and subject to the terms of this Contract.

5.5  Damage to Property.

Contractor must protect and be responsible for any loss, destruction, or damage to Property
which results from or is caused by Contractor’s willful misconduct or negligent acts or omissions
or from the failure on the part of Contractor to maintain and administer that Property in
accordance with the terms of the Contract. Notwithstanding anything to the contrary herein,
Contractor will be liable to the Department for any damages resulting from damage to Property,
which damages result from or are caused by Contractor’s acts or omissions. Contractor will
ensure that the Property is returned to the Department in like condition to that in which it was
furnished to Contractor, reasonable wear and tear excepted. Contractor will repair or make good
any such damage, destruction or loss at any the Department Property, and will do so without
requesting contribution from the Department.
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5.6  Notice of Damage.

Upon the loss of, destruction of, or damage to any of the Property, Contractor must notify the
Department’s Project Manager thereof and take all reasonable steps to protect that Property from
further damage.

5.7  Surrender of Property.

Contractor must surrender to the Department all Department Property upon the earliest of
expiration or termination of this Contract.

5.8  Purchased Property.

5.8.1  Property to be used for the purposes of carrying out the duties and
responsibilities provided for in this Contract may be purchased with funds from this Contract
only if authorized by the Department through the terms of this Contract.

5.8.2  Property purchased with federal funding must be purchased, managed, and
disposed of in accordance with the pertinent provisions at 45 CFR Part 75.

5.8.3 At such time as Contractor no longer contracts to deliver Services to the
Department or as directed by the Department during the term of the Contract, Contractor agrees
to deliver, as may be required by law or as may be directed by the Department, title to and
possession of any Property purchased with contractual money to the Department or to any entity
designated by the Department.

59 Technology Access for Persons Who Are Blind or Visually Impaired.

Information Technology Equipment and Software purchased and licensed with monies under this
Contract for use by departmental employees, program participants, or members of the public
must provide, as required by 18-5-604, MCA, blind or visually impaired persons with access,
including interactive use of the equipment and services, that is equivalent to that provided to
persons who are not blind or visually impaired.

Equipment.

The parties acknowledge and agree that the Department and/or Contractor shall provide
Equipment as described in Appendix A. Contractor’s use of the Department’s Equipment will be
subject to the Department’s security, administrative and other requirements. If Contractor is
providing Hosting Services or a SaaS approach, Contractor must provide at least 60 days’
advance Notice to the Department before Contractor moves its Equipment to another Site, and
Contractor will provide the Department information as is requested by the Department about the
move and coordinate such move to avoid or minimize any negative impact from such move.

Services and Deliverables.
7.1 General.

7.1.1  Contractor must provide the Services and Deliverables as described in the RFP,
the Response, the Work Plan, DEDs, and other parts of this Contract, and as mutually agreed in
writing between Contractor and the Department. Contractor must utilize the Specifications, the
RFP, the Response, the Deliverables for which the Department has previously granted
Acceptance, DEDs, Contractor’s professional knowledge, and this Contract as the basis of
Services and Deliverables. Contractor must retain backup copies on electronic media pertaining
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to Data and Deliverables, in accordance with Contract Section 4.7, and must provide the
Department on its request with a copy thereof until that time.

7.1.2  All Services and Deliverables are subject to the Department’s review or
Acceptance, including Deliverables that are provided pursuant to Change Orders. The
Department’s review or Acceptance of Services and Deliverables will be in accordance with the
time frames and terms therefor set forth in this Contract or in the Work Plan.

7.2 Work Plan.

7.2.1  The Work Plan will initially be included in Appendix G. Contractor must
produce and provide to the Department an update to the Work Plan as a Deliverable with input
from the Department within 30 Days of the Effective Date. The Work Plan must provide
detailed information, in a Microsoft Project (Version 2013 or later) document, including tasks,
Deliverables, milestones, Schedule, tasks and task dependencies, identification of resource
requirements, and the Payment Schedule. The Work Plan will be inclusive of the mutual
expectations and work to be performed by the Department and Contractor in order to complete
the Project successfully. In the event of failure of the parties to agree upon the update to the
Work Plan and/or of the Department to give its Acceptance thereof within 45 Days of the
Effective Date, the Department may invoke its right to immediately terminate this Contract,
and, in the Department’s discretion, pursue negotiations with an alternative vendor.

7.2.2  Contractor must maintain the Work Plan for its Module. Contractor must
adhere to the Work Plan and its associated Schedule. The Schedule in the Work Plan must not
change as a result of time required by Contractor to correct Deficiencies, unless otherwise
agreed beforehand in writing by the Department. However, the Schedule may, in the
Department’s discretion, be extended on a day-to-day basis to the extent that the Department’s
review of a Service or Deliverable and review of Corrections of Deficiencies in accordance with
the Acceptance process is longer than described in the Schedule.

7.2.3  Contractor must provide the Department with updates to the Work Plan
monthly, as described in the RFP and Response, and as otherwise necessary throughout the term
of this Contract to accurately reflect the status of activities, tasks, events, Services, Deliverables
and projected Schedule(s) for such activities, tasks, events, Services and Deliverables.
Contractor will present the updated Work Plan at a time agreed to by the parties in writing, and
the updated Work Plan will highlight changes made from the prior Work Plan. Any such
update changes must be agreed upon in writing by the Department’s Project Manager.
Contractor agrees the Work Plan will become a part of this Contract by amendment upon
Acceptance by the Department and agrees to execute any further documents necessary to
accomplish this incorporation. Any Work Plan change request which would result in an
increased cost to the Department must be considered a Change Order under Section 14. The
Work Plan progress updates must allow adequate time, in the Department’s reasonable
judgment, for the Department to review and comment on the updates, as well as any new or
modified Deliverables, and revision or Correction of Deliverables by Contractor. However,
unless otherwise specifically agreed to in writing by the Department’s Director or his or her
designee in writing, the Department’s agreement on a change to the Work Plan will not relieve
Contractor of liability for liquidated damages and other damages arising from such failures to
perform its obligations as required under the original Work Plan. Contractor must provide
updated copies of its detailed Work Plans in Microsoft 2013 format and an online manner in a
common server drive accessible and usable by the Department.
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7.3  Acceptance Process.

7.3.1  Contractor must give Confirmation for each Deliverable before the Department
will begin performing Acceptance Tests. Upon delivery of a Service or Deliverable and receipt
of Confirmation from Contractor that the Service or Deliverable meets applicable
Specifications, the Department will, with Contractor’s assistance at no additional charge and in
accordance with the Work Plan, review or perform Acceptance Tests on the Service or
Deliverable to determine if it conforms to Specifications. The Department will provide
Acceptance for a Service or Deliverable if it has no Deficiencies. However, if a Deficiency is
found, the Department will notify Contractor, in an e-mail or other document, of Deficiencies
used as the grounds for the Department’s decision not to give Acceptance. Contractor must
correct Deficiencies at no cost to the Department. The Department will review or perform
Acceptance Tests to verify whether the Service or Deliverable lacks Deficiencies and will notify
Contractor, in writing, of its Acceptance or rejection following such review or Acceptance
Tests. Contractor’s times for correcting Deficiencies and the Department’s review thereof will
be in accordance with the timeframes set in the Work Plan, or, if time periods for correcting
Deficiencies by Contractor and reviewing and retesting the corrected Services or Deliverables
are not in the Work Plan, each such time period will be ten business days.

7.3.2 If Contractor is unable to correct all Deficiencies within the number of days
described in the Work Plan following the scheduled Acceptance Date, or if no such date is in
the Work Plan, the Department may, within 30 days from such scheduled Acceptance Date, at
its sole option: (a) continue reviewing or performing Acceptance Tests on the Deliverable or
Service and require Contractor to continue until Deficiencies are corrected or eliminated;

(b) require Contractor to provide, at its expense, a replacement Deliverable or Service for
further review or Acceptance Tests; (c) set-off from the Charges to the extent the Department
determines the Deficiencies for the Service or Deliverable have not been corrected and provide
Acceptance for the applicable Service or Deliverable; or (d) after completion of the process set
forth in this Section 7.3 and providing Notice of default to Contractor, terminate this Contract in
whole or in part as described in Section 23.2.

7.3.3  After Acceptance of a Deliverable or Service, the Department will, with input
from Contractor, determine whether the Deliverable or Service, if applicable, is ready for
Cutover. Contractor will put the Deliverable or Service into Production after the Department
gives Contractor Notice that the Deliverable or Service is ready for Cutover. After being put in
Production, a Deliverable or Service must be subject to the terms of Sections 7.3.1 and 7.3.2.
The Department must give Acceptance after a Deliverable or Service is in Production for at
least three calendar days without Deficiencies except Severity Level Moderate and Severity
Level Minor Deficiencies as defined in Definitions.

7.4 Protection from Damage.

Contractor must continuously protect all Deliverables and backups therefor prior to their receipt
by the Department and while in Contractor’s possession or control from damage, destruction or
loss resulting from or caused by the acts or omissions of Contractor in connection with the
Deliverables. Contractor must ship all Deliverables purchased pursuant to this Contract, FOB
the Department’s destination. The method of shipment must be consistent with the nature of the
goods and hazards of transportation. During the period Deliverables are in transit and in
possession of Contractor, its subcontractors and carriers prior to their receipt by the Department,
Contractor and its insurers, if any, will relieve the Department of responsibility for all risks of
loss or damage thereto, unless such loss or damage are caused by the negligence or misconduct
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of the Department. After the Department is in receipt of a Deliverable, the risk of loss or damage
will be borne by the Department, except loss or damage attributable to Contractor’s acts or
omissions.

7.5 Delivery.

Contractor must provide to the Department Services and Deliverables pursuant to this Contract
on or before the applicable Service or Delivery Dates. All such Services and Deliverables made
pursuant to this Contract must be complete. Contractor must deliver hard copy and electronic
versions, when required, of the Deliverables in formats agreed to by the parties.

7.6 Interpretation of Deliverables.

In the event of a contradiction, conflict, ambiguity or inconsistency in or between Deliverables
and other documents comprising this Contract, including without limitation, a Deliverable that
has already received Acceptance from the Department’s Project Manager, the RFP, the
Response, and any future amendments to this Contract, any such contradiction, conflict,
ambiguity or inconsistency will be resolved in accordance with the Department’s reasonable
judgment and in favor of the latest Department-approved Deliverable except in the case where a
previous documented requirement is inadvertently omitted or not addressed directly or accurately
in a subsequent Deliverable. No requirements can be omitted from the Specifications or a DED
for a Service or Deliverable without the written consent of the Department’s Project Manager.

7.7  Representation.

By submitting a Deliverable or delivering a Service, Contractor represents and warrants that it
has performed the associated tasks in a manner that will, in concert with other tasks, meet the
Specifications, obligations, and objectives stated or referred to in this Contract. By
unconditionally giving Acceptance for a Deliverable or Service, the Department represents only
that it has reviewed the Deliverable or Service and detected no Deficiencies of sufficient gravity
to defeat or substantially threaten the attainment of those objectives and to warrant the
withholding of Acceptance for the work completed.

7.8 Source Code.

7.8.1 Contractor must provide the Department with a copy of the Custom Software
Source Code if Contractor provides such Custom Software to the Department for the Module,
together with the Configuration, and updated associated technical Documentation for the
Custom Software and configuration. The information must be provided: (i) upon Acceptance of
each Module; (ii) when Contractor delivers or implements an Enhancement to a Module during
the term; (iii) as described in the Work Plan; and (iv) at other times during the Project and
Maintenance as requested by the Department. Contractor must provide such Source Code and
Documentation at no additional cost on magnetic media in a format acceptable to the
Department.

7.8.2 Contractor must also use the terms of Appendix E to allow the Department to
obtain access to the other Custom Software Source Code under conditions described in
Appendix E. At its option and expense, the Department may request that the completeness and
accuracy of any such Custom Software Source Code and/or associated technical documentation
be verified. Such verification will be conducted by the escrow agent or, upon at least ten
business days’ prior notice to Contractor, a representative of the Department, after full
disclosure to Contractor of information reasonably requested by Contractor about such
representative. Unless otherwise agreed in writing by Contractor and the Department,
verification will be performed on site at Contractor’s premises, utilizing Contractor’s equipment
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and software, at a time reasonably acceptable to Contractor. Contractor must make technical
and support personnel available as reasonably necessary for the verification. In the event the
Custom Software Source Code and/or associated technical Documentation in escrow is not
accurate or complete, Contractor must promptly correct such inaccuracies or incomplete escrow,
but in all cases within 10 Days.

7.9 Knowledge Transfer.

While constructing and developing the Deliverables and Services, as applicable, Contractor must
demonstrate and provide information to staff designated by the Department about the functions
and operations of all Services and Deliverables in accordance with the RFP Specifications,
Contractor’s Response, subsequent amendments, other parts of the Contract, and as otherwise
agreed to by the parties.

Licenses.
8.1 Grants to the State.

8.1.1  For Software provided as a SaaS, Contractor hereby grants to the Department a
nonexclusive license to: (a) use and access the Contractor Technology, Module and Services, in
whole and in part, for supporting the internal operations of the Department and Processing the
Data; and, (b) grant Users the right to use and access the Module and Services, in whole or in
part. The license hereunder is granted as of the Delivery Date or the date of first access to or
delivery of the Contractor Technology, Module, and Services and continue until expiration of
the term or earlier termination of the Agreement, subject to Section 23.9.3.

8.1.2  For Software operated on State Equipment or hosted by Contractor on
Equipment at a non-State Site other than as a SaaS, Contractor hereby grants to the Department
for the Department’s internal purposes and for Processing data for other State agencies and
other State tax-supported entities: (a) a nonexclusive, perpetual, non-terminable, irrevocable
license to use, demonstrate, modify, prepare derivative works based on, and reproduce the
Contractor Technology; (b) a nonexclusive, perpetual license to use, demonstrate, modify,
prepare derivative works based on and reproduce Third-Party Software, which Contractor
provides to the Department in Source Code format or which the Department receives in whole
or in part under Appendix E; and, (c) a nonexclusive, perpetual, license to use and reproduce the
Third-Party Software, which Contractor provides to the Department in Executable Code format.
The licenses hereunder are granted as of the Delivery Date of the Contractor Technology and
Third-Party Software and continue until the Department returns the Contractor Technology and
Third-Party Software and copies thereof to Contractor or erases such Software from its
Equipment’s storage media. However, the Department will have the right to retain a copy of
any such Software for archival purposes.

8.1.3  Licenses to the Department. Contractor hereby grants to the Department
nonexclusive licenses to: (1) use and access remotely the Module and the Hosting Services, (2)
use and access the Software, and (3) use, demonstrate and reproduce the Software (provided in
Object Code) solely for the Department’s internal purposes. With respect to Third Party
Software, Contractor will either (i) cause the Department to be granted nonexclusive license
rights from third parties, including Subcontractors, or (ii) procure such rights for itself such that
the Department may enjoy use of any third-party software embedded or integrated into the
Software and the System. Contractor agrees to procure, at its sole cost and expense, all such
rights for the Department. To the extent needed, the licenses granted in this Section are granted
as of the date of delivery to or availability for the Department and continue through the entire
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Term of this Agreement, provided, however, the Department shall have the right to retain a
copy of the Software (in Object Code) solely for archival purposes.

8.2 State and Federal Governments.

In accordance with 45 C.F.R. 95.617 and other portions of 45 C.F.R. Part 95, all appropriate
State and federal agencies, including but not limited to CMS, will have a royalty-free,
nonexclusive, and irrevocable license to reproduce, publish, translate, or otherwise use, and to
authorize others to use for federal government purposes software, modifications, and
documentation designed, developed or installed with Federal Financial Participation under 45
CFR subpart F, subject to the terms of Section 9.1.2 below.

8.3  Title.

Contractor and its suppliers hold all right, title and interest in the Contractor Technology,
Proprietary Software and Third-Party Software.

8.4 Documentation.

Contractor must provide Documentation required for submittal for use in electronic format
compatible with Microsoft Corporation’s then-generally available Office products. There must
be no additional charge for the Documentation or Enhancements or updates thereto, in whatever
form provided. Contractor’s Documentation must be comprehensive, well structured, and
indexed for easy reference. If Contractor maintains its technical, Maintenance and installation
Documentation on a web site, Contractor must still provide electronic versions of the
Documentation to fulfill the obligations set forth in this Section. Contractor may also provide
such information on CD-ROM or portable electronic media. Contractor grants the Department a
nonexclusive, perpetual, non-terminable, irrevocable right to use, make derivative works based
upon, modify, and reproduce the Documentation furnished pursuant to this Section at no
additional charge, except that this right exists only during the term of the Contract for
Documentation provided in a SaaS.

85  Copies.

The Department will reproduce and include the copyright and other proprietary notices and
product identifications provided by Contractor on such copies, in whole or in part, or on any
form of the Contractor Technology provided to the Department.

8.6 Restrictions.

Except as otherwise permitted in this Contract, for the licenses granted in Section 8.1.2 or 8.1.3,
the Department agrees not to: otherwise copy, display, transfer, adapt, modify, reverse engineer,
decompile, disassemble, or distribute to any unauthorized third party or lease the Proprietary
Software, Contractor Technology, or Third-Party Software or any copy of it.

8.7 Replacement Equipment and Third-Party Software.
For the licenses granted in Section 8.1.2 and 8.1.3, the Department is entitled to exercise its
rights to Software on the Equipment or any replacement Equipment used by the Department, and

with any replacement Third-Party Software chosen by the Department without payment of
additional Charges or other amounts.
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8.8  Third-Party Software Licenses.

THIS SECTION IS INTENTIONALLY LEFT BLANK.
8.9 Versions.

Unless otherwise mutually agreed to in writing, for the Software licensed in Section 8.1.2 or
8.1.3, Contractor must, during the Project, maintain and implement any and all Proprietary
Software and Third-Party Software products at their most current version or no more than one
version back from the most current version at no additional charge. However, Contractor must
not maintain any Proprietary Software and Third-Party Software versions, including one version
back, if any such version would prevent the Department from using any Functions, in whole or in
part, or would cause Deficiencies in the Module. Any additional costs that are charged by a
Third-Party Software licensor or Contractor for an upgrade or Enhancement to a Third-Party
Software product or the Proprietary Software are the sole responsibility of the Contractor and
will be charged to and paid for by Contractor.

Ownership.
9.1  The Department’s Ownership.

The Department will have all ownership rights in software and modifications thereof and
associated documentation designed, developed, or installed with Federal Financial Participation
under 42 U.S.C. 1396b (r); 42 CFR part 433, subpart C; 45 CFR part 75; 45 CFR part 95, subpart
F; and part 11, State Medicaid Manual. In addition, except as noted below, the Department will
also own all right, title and interest in and to: (i) the Department’s Confidential Information; (ii)
the Department’s intellectual property; (iii) the Department’s owned or leased Equipment (iv) the
Deliverables: (v) the Module “look and feel” (to the extent such “look and feel” is original to the
Module) and product specifications of the Department: (vi) all Department documents and/or
policies included in the Module: and (vii) all Data input and/or stored by Users on the Module.

9.11 The Department acknowledges that the Services are commercial offerings
developed at private expense. The Services are proprietary to the Contractor or the applicable
third-party provider and based upon and contain trade secrets and other Confidential
Information. Contractor or the applicable third-party provider retains all right, title, and interest,
including intellectual property rights and all other rights, in the Services and any copies,
modifications or derivative works thereof, and all enforcement rights related thereto. No right to
use, print, copy, modify, create derivative works of, adapt, translate, distribute, disclose,
decompile or reverse engineer the Services is granted, except as expressly set forth in the
Agreement. Contractor reserves all rights not expressly granted hereunder.

9.12 With regard to references to 45 C.F.R. 95.617 and other portions of 45
C.F.R. Part 95 the parties acknowledge that an exception under 45 C.F.R. § 95.617(c) applies in
situations involving, “proprietary operating/vendor software packages which are provided at
established catalog or market prices and sold or leased to the general public,” including SaaS
Solutions.

9.1.3  The Department grants to Contractor a non-exclusive, non-transferable license
to use Work Product for Contractor’s internal purposes in conjunction with the Services.

9.2  Additional Ownership Rights.
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The Department will retain title to and all ownership rights in all data and content, including
multimedia or images (graphics, audio, and video), text, and the like provided by the Department
(the “content™), but grants Contractor the right to access and use content for the purpose of
complying with its obligations under this Contract and any applicable statement of work. The
content does not include any proprietary or intellectual property rights of Contractor (a)
conceived, reduced to practice, designed, created, developed, or authored by Contractor prior to,
independent of or outside the scope of the Agreement, (b) developed using private funds, or (c)
that form part of the Services or any other commercial offering.

9.3  Deliverables and Work Product Title Passing.

Title to all Deliverables provided by Contractor to the Department must pass to and vest in the
Department upon Acceptance of the applicable Deliverable, unless otherwise provided in the
Contract. Title to other Work Products must pass to and vest in the Department upon the
Delivery Date of the applicable Work Product. Contractor must take all actions necessary and
transfer ownership of such Deliverables to the Department upon their Acceptance and such other
Work Products on their Delivery Dates.

9.4  Compilations.

For purposes of this Section, Deliverables and Work Products that contain Contractor
Technology will be deemed to be compilations as defined in 17 U.S.C. 8 101 and will be owned
by the Department as provided in 17 U.S.C. § 103(b), and the underlying pre-existing materials
and Contractor Technology included in the Deliverables and Work Product will remain owned
by Contractor and its suppliers.

9.5  Assignment of Rights by Contractor.

As between the parties, subject to Section 9.3 above, all Work Products, including without
limitation Custom Software (except for the Contractor Technology, Proprietary Software, and
Third-Party Software, which for the purposes of this Section of the Contract will not be owned
by the Department) and Data, will be deemed works made for hire of the Department for all
purposes of copyright law, and copyright will belong solely to the Department. If any such
Work Product is adjudged to be not a work made for hire, Contractor must assign, and hereby
assigns, all copyright in such work to the Department, as well as all patents, trademarks, trade
designs, trade secrets and other intellectual property rights. Contractor hereby assigns all right,
title and interest in and to such Work Products to the Department. Contractor shall, at the
expense of the Department, assist the Department or its nominees to obtain copyrights,
trademarks, or patents for all such Work Products in the United States and any other countries.
Contractor agrees to execute all papers and to give all facts known to it necessary to secure
United States or foreign country copyrights and patents in and to such Work Products.
Contractor agrees to and hereby, to the extent permissible, waives all legal and equitable rights
relating to the Work Products, including without limitation any and all rights of identification of
authorship and any and all rights of approval, restriction or limitation on use or subsequent
modifications.

9.6  Delivery.

Contractor must furnish Custom Software and Documentation, upon request of the Department,
in accordance with applicable State law. Contractor must, at no cost to the Department, deliver
to the Department, upon the Department’s request during the term or at the expiration or
termination of all or part of Contractor’s performance hereunder, a current copy of all
Deliverables.
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9.7 Data.

9.7.1  The Department has ownership and unlimited rights to use, disclose, duplicate,
or publish all information and Data developed, derived, documented, or furnished by Contractor
under or resulting from this Contract, except as noted below. Such Data includes all results,
technical information, and materials developed for and/or obtained by the Department from
Contractor in the performance of the Services hereunder, including all reports, surveys, plans,
charts, recordings (video and/or sound), pictures, drawings, analyses, source code and object
code, graphic representations, computer programs and printouts, notes and memoranda, meeting
minutes, and documents whether finished or unfinished, which result from or are prepared in
connection with the Services performed as a result of this Contract.

9.7.2  Notwithstanding anything to the contrary contained herein, all plan data,
provider network data, and other Data provided by insurance carriers to the Department or
Contractor for purposes of the Project will remain the property of such insurance carriers. From
time to time as necessary the Department will obtain the consent of insurance carriers to permit
the use by the Department, Contractor and Users of such insurance carrier's data on the System.

9.7.3  All Data, including all consumer data and/or carrier data stored by Contractor
hereunder must be stored exclusively at locations within the continental United States.

9.7.4  For audit purposes or to support requests by Federal or State oversight,
Contractor must provide the Department with a copy of all Data which is on the Equipment
used for the System within five (5) Business Days of a request from the Department.
Contractor must provide such Data to the Department up to four (4) times per Year at no
additional cost to the Department. Contractor must provide such Data to the Department on
magnetic [or electronic] media in a format acceptable to the Department.

9.7.5  Except to the extent that Contractor is required to retain such information in
accordance with state and federal law and state policy, at the end of the term of this Contract,
Contractor must delete or destroy all Data that is owned by the Department pursuant to this
Section, provided, however, Contractor must not be required to delete such Data from its
electronic data archives that are retained solely for emergency back-up and recovery purposes
so long as such Data is promptly and permanently deleted in the event such archives are ever
accessed for recovery purposes. If deletion or destruction is not feasible, then Contractor shall
continue to protect the information in accordance with the security, confidentiality, and
Business Associate provisions contained herein.

9.8 Notices.

Contractor must produce and include the Department’s copyright and other proprietary notices
and product identifications provided by Contractor on such copies, in whole or in part, or on any
form of the Deliverables.

9.9 Inventions.
All patent and other legal rights in and to inventions arising out of activities assisted by funds
from this Contract must be available, in accordance with:

9.9.1 42 U.S.C. 1396b (a) (3), which provides for Federal Financial Participation
(FFP) in State expenditures for the design, development or installation, and operations of
mechanized claims processing and information retrieval systems;
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9.9.2 42 U.S.C. 1396b (r), which imposes certain standards and conditions on
mechanized claims processing and information retrieval systems (including eligibility
determination); and

9.9.3  Health and Human Services regulations and CMS procedures for implementing
those regulations at 42 CFR part 433, subpart C., 45 CFR part 75, 45 CFR part 95, subpart F,
and part 11, State Medicaid Manual; and

9.9.4  any other applicable legal authority, to the public for royalty-free and
nonexclusive licensing. Contractor must notify the Department promptly in writing of any
invention conceived or actually reduced to practice in the course of performance of this
Contract.

9.10 Reservation of Rights

Notwithstanding the ownership and license rights under this Contract, neither party will be
prevented from using ideas, concepts, expressions, know-how, skills and experience developed
or learned by it in the course of, performance under the Contract.

Implementation.
10.1 Implementation.

Contractor must complete Implementation according to timelines agreed upon between the
Department and Contractor based on the RFP and Response, all applicable Appendices to this
Contract, the Work Plan, Change Orders, and any subsequent amendments agreed upon between
the parties pursuant to this Contract.

10.2 Training.

Contractor must provide necessary Training in accordance with the RFP and Response, all
applicable Appendices to this Contract, the Work Plan, Change Orders, and any subsequent
amendments agreed upon between the parties pursuant to this Contract so as to be able to
effectively test or utilize Software and Services prior to Contractor’s provision of such Software
and Services. The Department and Contractor agree to cooperate to develop written Training
Services and timelines.

10.3 Conversion.

Contractor must participate in and perform Services for Conversion as described in the RFP, the
Response, and the Conversion Plan Deliverables and with the Work Plan.

Warranties.
11.1 Deliverables and Services.

11.1.1 Contractor represents and warrants that each Deliverable and Service,
including without limitation the Module, will conform to and perform in accordance with its
applicable Specifications as provided herein following its Acceptance by the Department.
Contractor must in accordance with Section 12 and Appendix B repair or replace each of the
Services and Deliverables that does not meet applicable Specifications as provided herein at no
charge. If a Deliverable includes any products provided by third parties, such as Third-Party
Software, Contractor must fully cooperate with and coordinate the work with such third parties
and the Department to promptly repair and replace the Deliverables at no additional charge.
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11.1.2 Contractor also represents that it has and warrants that it will have the
capability and capacity to produce the Deliverables it has agreed to provide to the Department,
that it will secure all Third-Party Software licenses necessary to provide the Deliverables in
accordance with the terms of the Contract, and that each Deliverable will be implemented into
Production and supported by Contractor to meet the requirements in the Contract. If additional
Software licenses or Deliverables, including Enhancements, are needed to Third-Party Software
for Contractor to meet this representation and warranty, Contractor must provide such Software
licenses and Deliverables at no charge.

11.1.3 Contractor represents and warrants that:

11.1.3.1 It will perform all Services required pursuant to this Contract in a
professional manner, with high quality, knowledge and experience in business and systems
integrations, maintenance, support and operations;

11.1.3.2 It will give highest priority to the performance of Services;
11.1.3.3 The Services will comply with the Performance Standards;

11.1.3.4 Time will be of the essence in connection with performance of the
Services thereto; and

11.1.3.5 Contractor will promptly correct Services which are not in compliance
with such representations and warranties at no cost to the Department.

11.2 Intellectual Property Rights.

11.2.1 Contractor warrants that it is the owner of the Work Products that are to be
transferred and assigned to the Department in accordance with Section 8 or otherwise has the
right to grant to the Department the licenses (including licenses to Third-Party Software)
described herein without violating any rights of any third party.

11.2.2 Contractor represents that, as of the Effective Date, there is no credible actual
or threatened suit by any such third party based on an alleged violation of the rights granted or
licensed by Contractor to the Department hereunder where that suit, if successful, could prevent
Contractor from performing its obligations under this Contract.

11.2.3  Contractor warrants that the Work Products will not infringe or misappropriate
any right of, and will be free of any claim of, any third person or entity based on patent,
copyright, trade secret, unfair trade practice, or other intellectual property right.

11.2.4 Contractor hereby represents and warrants to the Department that Contractor is
the owner of the Contractor Technology licensed hereunder or otherwise has or will obtain the
right to grant to the Department, for purposes of this Contract, the licensed rights to use,
reproduce, modify and prepare derivative works based upon, the Contractor Technology and
Proprietary Software provided by Contractor and the right to use, reproduce and internally
demonstrate any Third-Party Software which is included as the Contractor Technology in the
Module without violating any rights of any third party worldwide. Contractor represents and
warrants that: (i) Contractor is not aware of any credible claim, investigation, litigation, action,
suit or administrative or judicial proceeding pending or threatened based on claims that the
Contractor Technology infringe or misappropriate any patents, copyrights, or trade secrets of
any third party where that claim, if successful, could prevent Contractor from performing its
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obligations under this Contract; and (ii) to the best of its knowledge in regard to Third-Party
Software which is included as the Contractor Technology in the Module, such Third-Party
Software included as the Contractor Technology in the Module does not infringe upon or
misappropriate any patents, copyrights, trade secrets or any other intellectual property rights of
any third party. Contractor agrees to obtain, at its own expense, express written consent of the
intellectual property rights holder(s) for the inclusion as the Contractor Technology. The
Department must receive prompt Notice of each credible notice or claim of copyright
infringement or infringement or misappropriation of other intellectual property right worldwide
received by Contractor with respect to any Contractor Technology delivered under this Contract
if that claim, if successful, could prevent Contractor from performing its obligations under this
Contract. To the extent permitted by the owner of the Contractor Technology provided by
Contractor, the Department will have the right to modify or remove any restrictive markings
placed upon the preexisting materials by Contractor.

11.25 The Department’s remedies for the Contractor’s breach of its warranties under
this Section 11.2 are as specified in Section 21.1 of this Contract.

11.3 Date/Time Compliance Warranty.

11.3.1  Contractor warrants that the Module and associated Deliverables and all
data-related output or results produced by the Services or Deliverables: (i) will not have a life
expectancy limited by date or time format; (ii) will correctly record, store, process, and present
calendar dates; (iii) will lose no functionality, data integrity, or performance with respect to any
date; and (iv) will be interoperable with other software used by the Department that may deliver
date records from the Software, or interact with date records of the Software.

11.3.2  Contractor will promptly repair or replace each of the Deliverables and
Services in breach of such representations and warranties at no charge to the Department.

11.4 Unauthorized Code and Self-Help Code.

Contractor warrants to the Department that the Module, Deliverables, and Contractor
Technology provided to the Department, under this Contract contain or will contain no
Unauthorized Code or Self-Help Code. Contractor will, in accordance with times in Appendix
B, promptly repair or replace each of the Module, Deliverables, or Contractor Technology in
breach of such warranty at no charge to the Department.

11.5 Power and Authority.

Contractor represents and warrants that it has the full power and authority to grant to the
Department the rights described in this Contract without violating any rights of any third party
and that there is currently no credible actual or threatened suit by any such third party based on
an alleged violation of such rights by Contractor where that suit, if successful, could prevent
Contractor from performing its obligations under this Contract. Contractor further represents
and warrants that the person executing this Contract for Contractor has actual authority to bind
Contractor to each and every term, condition and obligation to this Contract, and that all
requirements of Contractor have been fulfilled to provide such actual authority.

11.6 Registration.
11.6.1 Contractor represents and warrants that it will comply with all applicable local,

State, and federal licensing, accreditation and registration requirements and standards necessary
in the performance of the Services.
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11.6.2  All persons and entities Contractor engages under this Contract, including its
employees and approved subcontractors, must be appropriately trained, licensed, certified and
credentialed as required by law.

11.6.3 Any business intending to transact business in Montana must register with the
Secretary of State. Businesses that are domiciled in another state or country, but which are
conducting activity in Montana, must determine whether they are transacting business in
Montana in accordance with 35-1-1026 and 35-8-1001, MCA. Such businesses may want to
obtain the guidance of their attorney or accountant to determine whether their activity is
considered transacting business.

If businesses determine that they are transacting business in Montana, they must register with
the Secretary of State and obtain a certificate of authority to demonstrate that they are in good
standing in Montana. To obtain registration materials, call the Office of the Secretary of State
at (406) 444-3665, or visit their website at http://sos.mt.gov.

11.6.4 A business required to register may not enter into or continue to perform under
this Contract unless providing the Department with proof of a current certificate of authority to
conduct business.

11.7 Physical Media.

Contractor warrants that each copy of the Software provided by Contractor is and will be free
from physical defects in the media that tangibly embodies the copy. Contractor will immediately
replace, at Contractor’s expense including shipping and handling costs, any Software provided
by Contractor that does not comply with this warranty.

11.8 Written Commitments.

Any written commitment by Contractor within the scope of this Contract will be binding upon
Contractor. Failure of Contractor to fulfill such a commitment may constitute a material breach
and will render Contractor liable for damages under the terms of this Contract. For purposes of
this Section, a commitment by Contractor includes: (i) Charges, discounts, and options
committed to remain in force over a specified period of time; and (ii) any warranty or
representation made by Contractor in its Response or contained in any Contractor publications,
written materials, schedules, charts, diagrams, tables, descriptions, other written representations,
and any other communication medium accompanying or referred to in its Response or used to
effect the sale to the Department.

11.9 Legal and Regulatory Compliance.

Contractor represents and warrants that as of the Effective Date the Services and Deliverables
comply with all applicable federal and State laws, regulations, codes, Standards and ordinances.
In the event that any Services performed, or any Deliverables provided by Contractor are
subsequently found to be non-compliant with such laws, regulations, codes, Standards or
ordinances, it will be the sole responsibility of Contractor to bring the Services and Deliverables
into compliance. Any modification or enhancement to Contractor Services to meet new federal
or state requirements after the Effective Date will be made free of charge to the Department, if
made available generally and at no charge to Contractor’s customer base. For federal
requirements not made generally available at no charge, the cost of modification or enhancement
will be prorated among Contractor’s customer base in the United States. If any new
requirements apply to the State of Montana only, the cost of modification or enhancement will be
prorated among Contractor’s customers in the State of Montana for the applicable Contractor
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Services. For federal or state laws enacted or modified after the Effective Date, Contractor will
use commercially reasonable efforts to provide such modifications within: (i) 180 days after
notice is given to Contractor of the law or regulation by the Department (if a state law or
regulation), or (ii) 180 days of the publication of a federal regulation in the Federal Register or
(iii) the compliance date of the statute, whichever is later. Notwithstanding the foregoing, if
federal or state laws enacted or modified after the Effective Date require modifications or
enhancements in less than 180 days, Contractor will use commercially reasonable efforts to
provide such modifications in compliance with the applicable federal or state law. In the event
that such efforts do not result in timely compliance, the Department and the Contractor will
cooperate in seeking a reasonable extension of time to comply from the applicable federal or
state authority.

11.10 Performance Standards.

11.10.1 Contractor warrants that it will maintain the Module, in whole and in part, to
meet the Performance Standards.

11.10.2 Contractor will conduct tests for measuring and certifying the achievement of
the Performance Standards as described in Appendix B. Contractor must implement all testing,
measurement and monitoring tools and procedures required to measure and report Contractor’s
performance of the Module against the applicable Performance Standards. Such testing,
measurement and monitoring must permit reporting at a level of detail sufficient to verify
compliance with the Performance Standards and will be subject to audit by the Department.
Contractor will provide the Department with information and access to all information or work
product produced by such tools and procedures upon request for purposes of verification.

11.10.3 The Department will defer the enforcement of the Operations Performance
Standards until the first full month that begins 60 calendar days following the first production
implementation of the Contractor’s solution. This one-time deferment does not apply to
software deployments that follow the first production implementation (e.g., major/minor
implementations, patches, fixes, or maintenance releases).

11.11 Compatibility.

Contractor warrants that, if the Module, in whole or in part, is replaced or upgraded by
Contractor with replacement or upgraded components provided by Contractor, or Contractor
provides Custom Software Deliverables or Enhancements, the Custom Software shall be
integrated into the rest of the Module and the MPATH, and the upgraded, replaced, and modified
Software will operate with the rest of the Software, Equipment and Data in the Module and the
MPATH, including without limitation, Custom Software and Third-Party Software and
Enhancements, without loss of any Functions and Services, as provided in the Specifications, and
without Deficiencies. If the Department decides to produce Enhancements or to upgrade any of
the Third-Party Software which is used as part of the Module or which interfaces with the
Module with new versions or releases, Contractor will, at no additional cost to the Department
install and maintain the Module, in whole and in part, to operate in accordance with its
Specifications and to be compatible with the Enhancements and new versions or releases of the
Third-Party Software, so long as the Department uses industry standard integration.

11.12 Non-Obsolescence.

Contractor represents and warrants that, except as provided in this Section, the Software and

Equipment must not become Obsolete during the term of this Contract. Contractor has included

the cost of replacement of Obsolete Software and/or Equipment through planned Obsolescence
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by the applicable manufacturer and/or licensor in the Charges to be paid by the Department
pursuant to the terms hereof. In the case that any such Software and/or Equipment becomes
Obsolete during the term of this Contract, Contractor will replace the affected Software and/or
Equipment with functionally equivalent Software and/or Equipment that is subject to
maintenance and support by the applicable manufacturer and/or licensor at no charge to the
Department. Notwithstanding the foregoing, in the event Contractor is made aware of a
manufacturer and/or licensor’s planned obsolescence after the term, Contractor will provide
Notice thereof to the State.

11.13 Awuthorization.

Contractor represents and warrants that:

11.13.1 Itisa corporation duly incorporated, validly existing and in good standing
under the laws of its state of incorporation and has all requisite power and authority to execute,
deliver and perform its obligations under this Contract;

11.13.2 It has the full power and authority to grant to the Department the rights
described in this Contract without violating any rights of any third party and that there is
currently no credible actual or threatened suit by any such third party based on an alleged
violation of such rights by Contractor where that suit, if successful, could prevent Contractor
from performing its obligations under this Contract;

11.13.3 The execution, delivery and performance of this Contract has been duly
authorized by Contractor and no approval, authorization or consent of any governmental or
regulatory agency is required to be obtained in order for Contractor to enter into this Contract
and perform its obligations under this Contract;

11.13.4 The person executing this Contract for Contractor has actual authority to bind
Contractor to each and every term, condition and obligation to this Contract, and that all
requirements of Contractor have been fulfilled to provide such actual authority;

11.13.5 Itis duly authorized to conduct business in and is in good standing in each
jurisdiction in which Contractor will conduct business in connection with this Contract;

11.13.6 It has obtained all licenses, certifications, permits, and authorizations necessary
to perform the services under this Contract and currently is in good standing with all regulatory
agencies that regulate any or all aspects of Contractor’s performance of the services; and

11.13.7 1t will comply with all applicable local, State, and federal licensing,
accreditation and registration requirements and standards necessary in the performance of the
services; and Contractor will maintain all required certifications, licenses, permits, and
authorizations during the term of this Contract at its own expense.

11.14 Ability to Perform.

Contractor represents and warrants that:

11.14.1 Contractor has the financial stability to carry out at least six months of
Services, including Operations during any period of this Contract without reimbursement for the
Services or expenses;
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11.14.2 Contractor has the financial resources to fund the capital expenditures required
under the Contract without advances by the Department or assignment of any payments by the
Department to a financing source;

11.14.3 Each Subcontractor providing a substantial amount of the Services under this
Contract has the financial resources to carry out its duties under this Contract; and

11.14.4 The Contractor must maintain, for the purposes of this Contract, an accounting
system of procedures and practices that are in material compliance with Generally Accepted
Accounting Principles (GAAP), as interpreted by the Department and other pertinent federal
and state authorities, and that conforms to any other accounting requirements that may be
required under 45 CFR § 74.21 through 45 CFR § 74.28, 45 CFR 92 8§21 through 45 CFR
892.26, or any pertinent federal and state authorities. The Department will accept compliance
for purposes of this section through the adoption by the Contractor of and the Contractor’s
conformance with the International Financial Reporting Standards (IFRS)

11.15 Limitation of Warranties.
As of the Effective Date, Contractor’s warranties are as specified and defined in this Contract,

and all other warranties, including implied warranties, are disclaimed.
Operations and Maintenance Services.

12.1 General Responsibilities.

Contractor must provide Services as described in this Section as Maintenance Services for the
Charges described in Appendix A. Contractor’s Service responsibilities include but are not
limited to the following in operating and maintaining the Module:

12.1.1  Promptly repair in accordance with Appendix B or replace the Module or other
Deliverable, or any portion thereof, that has Deficiencies;

12.1.2 Maintain the Module in accordance with the Specifications and terms of this
Contract;

12.1.3  Execute on-line diagnostics from a remote Contractor location solely to assist
in the identification and isolation of suspected Deficiencies, subject to the Department’s
security and administrative requirements;

12.1.4 Re-perform any Service that fails to meet the requirements of this Contract at
no cost; and

12.1.5 Coordinate with the Department all tasks related to correcting Deficiencies
connected with the Module, other Services and other Deliverables.
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12.2  Inquiry and Assistance.

Contractor must, in accordance with the terms described in the RFP and Appendix B, respond to
the inquiry with the following, as applicable:

12.2.1 Responses to questions relating to the Module, including without limitation
isolating problems to the Software, Services, Data or Equipment;

12.2.2  The development, on a best efforts basis, of a temporary solution to or an
emergency bypass of a Deficiency;

12.2.3  Corrections and repairs of errors, problems or Deficiencies with the Module, to
the extent technically feasible; and

12.2.4 Clarification of Documentation.
12.3 Additional Assistance.

12.3.1  For the Software licensed in Section 8, Contractor will dispatch trained and
qualified Services Staff to the Department’s applicable Site in the event that: (i) such assistance
as described in Section 12.2 does not resolve Deficiencies or problems related to the
Department’s inquiries regarding Equipment or Software at such Site within 24 hours after
Contractor’s response to the Department; (ii) the Module is non-Operational; and (iii) the
Department’s requests additional assistance. If the Module is hon-Operational, such Contractor
Staff must remain at the Site on a 24 hour, seven days a week basis repairing the Module until it
operates in accordance with its Specifications.

12.3.2  If such assistance as described in Section 12.3.1 does not resolve Deficiencies
or problems related to the Department’s inquiries regarding Equipment and Software at such
Site for other types of conditions than described in Section 12.3.1 within 24 hours of
Contractor’s response to the Department, and the Department requests additional assistance,
Contractor will dispatch trained and qualified Services Staff to the Site within four hours of the
Department’s request and such Staff must be at such Site within 24 hours of the Department’s
request for additional assistance.

12.3.3 As the Module is provided on a SaaS basis from data center locations
other than the Department’s applicable Site, the parties clarify that the commitments to dispatch
Services Staff to the Department’s applicable Site as described above will only apply if the
parties agree the presence of such Services Staff at the applicable Site will meaningfully
expedite resolving of the referenced Deficiencies or problems.
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12.4 Database.

Contractor must maintain and make available online to the Department a database of all Change

Requests, Deficiencies, other problems reported by the Department under Section 12.2 or known
to Contractor in the Software and Services used for Module and each visit by such Services Staff
as described in Section 12.3 for Software licensed in Section 8. The database must include, as a

minimum, the following:

12.4.1 Date and time Contractor was notified, or an inquiry is made;
12.4.2 Date and time of arrival at the Department Site or inquiry response;
12.4.3 Time spent for resolution of Deficiencies;
12.4.4  Description of Deficiencies;
12.4.5 Description of severity level of Deficiencies, e.g., emergency;
12.4.6  Description of Deficiency resolution;
12.4.7  Date and time of resolution.

12.5 Corrections and Enhancements.

12.5.1 Corrections must be provided to the Department at no cost and without the
need for a Change Order. Contractor will deliver updated System Documentation to reflect the
Correction delivered. Contractor must provide Confirmation that each such Correction has been
tested and performs according to the Specifications. Contractor agrees to correct corrupted Data
that may result from any Deficiency or introduced by the Correction.

12.5.2  Contractor must also provide the Department with all Enhancement and
associated Documentation that are provided as general releases to the Software, in whole or in
part, or integrate such Enhancement into the Hosting Services, as applicable, at no additional
cost. Contractor must pre-test each such Enhancement general release and give a Confirmation
that it performs according to the Specifications as modified by written agreement of the parties.
Contractor agrees to correct corrupted Data that may result from any Deficiency introduced by
the Enhancement. The Enhancements referenced in Section 12.5.2 are provided at no cost, such
as the Corrections in Section 12.5.1.

12.5.3  Contractor must produce Custom Software Enhancements as the Department
requests in accordance with the Change Order process described herein. The Department will
entertain requests from Contractor to license the Custom Software and Custom Software
Enhancements that Contractor has developed for the Department under this Contract to other
states or for Contractor to sublicense such Custom Software and Custom Software
Enhancements to other states and the Department will decide in the Department’s sole
discretion whether to grant any such licenses. Further, such licenses will be subject to mutual
agreement on applicable terms and conditions. Contractor must correct any Deficiency at no
cost and without the need for a Change Order.

12.5.4 If Contractor develops a new Function for its System for another state, and if
Contractor has rights to make it available to the Department for the Department’s use,
Contractor will make available the new Function to the Department at no additional cost for the
function. However, Contractor may charge the Department to customize, configure and
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implement the Function for the Department’s specific version of the System. Or, the
Department could use System Enhancement pool hours to customize, configure and implement
such Function for the Department. If new functionality for the System must be developed for
multiple states and is core to multiple customers, Contractor will develop such functionality and
allocate the cost for such functionality fairly and reasonably between the Department and the
other states receiving or using the functionality, and the Department would pay for work
specifically for the Department as described above. Contractor must pre-test each function and
give a Confirmation that it performs according to the Specifications as modified by written
agreement of the parties. Contractor agrees to correct corrupted Data that may result from any
Deficiency introduced by the Function.

12.6  Deficiency Reports.

Contractor must provide to the Department, within 15 days of the Effective Date and the end of
each calendar quarter thereafter, a list and description of all problems, bugs, errors and
Deficiencies known by Contractor to be in any version of the Proprietary Software and Third-
Party Software used by the Department, along with a schedule for resolution thereof.
Deficiencies, problems, errors and bugs causing crashes or corruption of the Data must be
reported by Contractor pursuant to applicable Appendix B - Performance Standards.

12.7  Continuous Improvement.

Contractor must on an ongoing basis at no charge to the Department, as part of its total quality
management process, identify, report to the Department, and implement ways to improve
performance of the Module and Services and identify and apply techniques and tools from other
Contractor installations that would benefit the Department either operationally or financially.

12.8 Responsibilities of Department.

The Department will use reasonable efforts to ensure that its users do not sell, resell, lease, lend,
or otherwise make available the Services in whole or in part to a third party or use the Services
for timesharing, rental, outsourcing, or service bureau operations, or to train persons other than
its users. The Department will manage and maintain communications, connections, and devices
for Montana State Government entities at all Montana State Government locations. The
Department will also: (a) credential all Users and determine the correct privileges for each user,
(b) use reasonable efforts to ensure that all Users use the Services in accordance with the
Documentation and for no other purpose, and (c) be responsible for addressing activities that
occur under the Department’s or Users’ accounts or passwords; however, in this sentence,
references to “Users” do not include Contractor’s Users. The Department will use reasonable
efforts to prevent unauthorized use of the Services, and to terminate any unauthorized use. If the
Department becomes aware of any unauthorized use of, or access to, the Services, the
Department will promptly notify Contractor. The Department is also responsible for its security
and privacy compliance, including obtaining consents and authorizations where necessary.

12.9 Third Party Services.

Contractor will provide third party Software, Services and equipment to the Department under
the applicable terms of the third-party supplier. The Agreement will identify applicable third-
party supplier pass-through terms which will be available on Contractor’s website or attached to
the Agreement. Any liability limitations set forth in the third party pass-through provisions state
the maximum liability of the applicable supplier with respect to that product or service. This
section does not affect the liability of Contractor to the Department under this Agreement.
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Avoidance of Conflicts of Interest.
13.1 Contractor must:

13.1.1 Comply with applicable state and federal laws, rules and regulations regarding
conflicts of interest in the performance of its duties under this Contract;

13.1.2 Cooperate with complete independence and objectivity without real or actual
conflict of interest with respect to the activities conducted under this Contract;

13.1.3  Establish safeguards to prohibit its board members, officers and employees
from using their positions for a purpose that constitutes or presents the appearance of personal
or organizational conflict of interest, or personal gain; and

13.1.4 Have no interest nor acquire any direct or indirect interest that would conflict
in any manner or degree with its performance under this Contract.

13.2 Violation of State or Federal Law

This Contract is subject to immediate termination if Contractor engages in any violation of state
or federal law relating to:

13.2.1 mail fraud, wire fraud, making false statements, price fixing and collusion to
fix prices under the Sherman Act, 15 U.S.C. 8§ 1-7;

13.2.2  kickback schemes in violation of the Anti-Kickback Act, 41 U.S.C. 8§ 51-517;
and

13.2.3  collusion with other contractors in a noncompetitive manner to gain unfair
advantage in providing services at a noncompetitive price in violation of Title 17, Chapter 8,
Part 4, MCA.

13.3 Personal Benefit

Contractor may not enter into any contract or other arrangement for the use, purchase, sale lease
or rental of real property, personal property or services funded with monies of this Contract if an
employee, administrator, officer or director of Contractor may receive a financial or other
valuable benefit as a result. The Department may grant exceptions to this prohibition where it
determines that the circumstances warrant the granting of an exception.

13.4 Conflicts

The Contractor must avoid any real/actual conflicts of interest on the part of Contractor,
subcontractors, or employees, officers and directors of Contractor or subcontractors. Thus, the
Department reserves the right to determine, at its sole discretion, whether any information,
assertion or claim received from any source indicates the existence of a real/actual conflict of
interest; and, if a conflict is found to exist, to require Contractor to submit additional information
or a plan for resolving the conflict, subject to the Department's review and prior approval. The
Contractor will also use reasonable efforts to avoid the appearance of a conflict and resulting
allegations, assertions or claims that a conflict exist.
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13.5 Conflicts of interest include:

13.5.1 An instance where Contractor or any of its subcontractors, or any employee,
officer, or director of Contractor or any subcontractor has an interest, financial or otherwise,
whereby the use or disclosure of information obtained while performing services under the
Contract would allow for private or personal benefit or for any purpose that is contrary to the
goals and objectives of the Contract.

13.5.2  An instance where Contractor’s or any subcontractor’s employees, officers, or
directors use their positions for purposes that are, or give the appearance of being, motivated by
a desire for private gain for themselves or others, such as those with whom they have family,
business or other ties.

13.5.3 If the Department is or becomes aware of a known or suspected conflict of
interest, Contractor will be given an opportunity to submit additional information or to resolve
the conflict. A Contractor with a suspected conflict of interest will have five business days
from the date of notification of the conflict by the Department to provide complete information
regarding the suspected conflict. If a conflict of interest is determined to exist by the
Department and cannot be resolved to the satisfaction of the Department, the conflict will be
grounds for terminating the Contract. The Department may, at its discretion upon receipt of a
written request from Contractor, authorize an extension of the timeline indicated herein.

Changes.
14.1 Changing Government Programs and Services.

14.1.1 The parties acknowledge that government programs and services supported by
this Contract will be subject to continuous change during the term of this Contract. Contractor
has provided for or will provide for adequate resources to reasonably accommodate such
changes, subject to the Change Order process of this Section.

14.1.2 The Parties also acknowledge that Contractor was selected, in part, because of
its expertise, experience, and knowledge concerning applicable Federal and/or State laws,
regulations, policies, guidelines or Standards that affect the performance of the Services and the
Module.

14.2  ldentifying Changes.

In keeping with the Department’s reliance on Contractor’s knowledge, experience and expertise,
Contractor will be responsible for identifying changes in applicable federal or State legislative
enactments, regulations, and Standards, and the impact of such changes on the performance of
the Services or Deliverables or the Department’s use of the Services or Deliverables. Contractor
must timely notify the Department of such changes and must work with the Department to
identify the impact of such changes on how the Department uses the Services or Deliverables.

14.3  Noncompliance.

Contractor must, in accordance with Appendix B, correct any noncompliance with the laws,
regulations, policies, guidelines and Standards that affect the Services or Deliverables that are to
be provided or that have been provided by Contractor, its Subcontractors or their agents.
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144  The Department’s Guidance.

Contractor may request guidance in administrative and programmatic matters that are necessary
to Contractor's performance. The Department may provide such guidance as it determines
appropriate. Guidance may include providing copies of regulations, statutes, standards and
policies that are to be complied with under this Contract. The Department may supply essential
interpretations of such materials and this Contract to assist with contract compliance by
Contractor. Contractor is not relieved by a request for guidance of any obligation to meet the
requirements of this Contract. Legal services will not be provided by the Department to
Contractor in any matters relating to Contractor's performance under this Contract. If any
provision of this Contract, per se or as applied, is determined by the Department to be in conflict
with any federal or State law or regulation then the provision is inoperative to the extent that the
Department determines it is in conflict with that authority and the provision is to be considered
modified to the extent the Department determines necessary to conform with that authority.

145 Issuance of Change Requests.

The Department may request changes within the scope of this Contract at any time by a written
Change Request.

14.6 Contractor Response to Changes and Change Requests.

Contractor must respond in writing within 10 days of receiving a Change Request, advising the
Department of any cost and Schedule impacts. When there is a cost impact, i.e., increase or
decrease in Charges, Contractor must advise the Department in writing of the increase or
decrease involved, including a breakdown of the number of Staff hours by level of Contractor
and the Department personnel needed to effect this change.

14.7  Agreement on Change Order.

Contractor’s Project Manager and the Department’s Project Manager will negotiate in good faith
and in a timely manner as to the price for and the impact on the Schedule of any Change
Request. If the parties reach an agreement on a Change Order in writing, and the Change Order
is executed by authorized representatives of the parties, the terms of this Contract will be
modified accordingly. The parties will execute a formal Contract amendment for any Change
Order that increases or decreases the Maximum Amount. Change Orders and such Contract
amendments must be executed by the Department’s Project Director. Contractor will promptly
incorporate all Change Orders affecting the Services and Deliverables into applicable Module
Documentation. In no event will the Charges be increased, or the Schedule be extended in a
Change Order to correct errors or omissions in the Response. Deficiency Corrections must be
provided to the Department at no additional cost and without the need for additional Change

Orders. All Change Orders must be maintained in consistent order in the Department’s Contract
file.

14.8 Disagreement.

If federal or state laws, rules, regulations, policies, Standards or guidelines are adopted,
promulgated, judicially interpreted or changed, the effect of which is to alter the ability of either
party to fulfill its obligations under this Contract, the parties will promptly negotiate in good
faith appropriate modifications or alterations to the Contract and any appropriate Change Orders.
In the event of a change of law or other authority, the Department may present to Contractor
notice of the change along with a Change Request or an amendment or amendments to bring
contractual terms and performance into compliance with the change. If the Department submits
to Contractor a Change Request or such an amendment to comply with such laws, rules,
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regulations, policies or guidelines and if the parties are unable to reach an agreement in writing
within 15 days of Contractor’s response to such a Change Request, the Department may modify
the Change Request or amendment or issue a Change Order or the amendment as is. Contractor
is obligated to undertake performance as specified in the Change Order or amendment and the
Contract otherwise and is to receive payment for that performance in accordance with the
reimbursement specified in the Change Order, the amendment and the Contract otherwise. If the
parties cannot agree on the terms of a Change Order, other than entered by the Department as
described above, the parties will pursue the dispute resolution process under Section 24.14.
Nothing in this Section excuses Contractor, in any manner, from proceeding diligently with the
Contract as changed by the Change Order, while reserving all rights and claims.

14.9 Termination.

If Contractor fails or refuses to perform its Services pursuant to a Change Order, Contractor shall
be in material breach of this Contract, and the Department has the right to terminate the Contract
for such a breach in accordance with Section 23.1.

14.10 Contractor Submission of Change Request.

Contractor may also submit a Change Request to the Department to propose changes that should
be made within the scope of this Contract. Any such Change Request must include a price
summary and Schedule impacts. The Department will attempt to respond to such Change
Requests from Contractor within 20 days of receipt. If the parties reach an agreement on a
Change Order in writing, and the Change Order is executed by authorized representatives of the
Parties, the terms of this Contract will be modified accordingly through an amendment as
provided for in Section 24.21. If the parties are unable to reach an agreement in writing on a
Change Request submitted by Contractor, the Department’s Project Manager will be deemed to
have rejected the requested Change Request. Upon rejection by the Department of a Contractor
request for a change order, Contractor is obligated to continue performa