ATTACHMENT 5 – KMBS Master Installment Payment Agreement

This Master Installment Payment Agreement (“MIPA”), dated as of__________________________ , by and between.
__________________________ (“Payee”), a __________________corporation, with a principal place of business at ___________________________, and (“Obligor”), with a principal place of business at _____________________.

TERMS & CONDITIONS

1. MIPA AND SCHEDULE(S). Obligor hereby agrees to pay to Payee, subject to the terms and conditions of this MIPA and each Master Installment Payment Agreement Schedule executed by Payee and Obligor from time to time (individually, a “Schedule”) for the software products (the “Licensed Software”) and/or services (the “Services”), including maintenance, consulting and other services, identified in each Schedule. Each Schedule shall constitute a separate and independent payment agreement and contractual obligation of Obligor, and shall incorporate the terms and conditions of this MIPA. In the event of a conflict between the terms and conditions of this MIPA and a Schedule, the terms and conditions of the Schedule shall control, and in the event of a conflict between the terms and conditions of this MIPA and/or any Schedule and the Software Agreement (defined in Section 8), the terms and conditions of this MIPA and/or
Schedule, as applicable, shall prevail. Upon the execution of a Schedule by Obligor, Payee shall pay the licensor of the Licensed Software (“Licensor”), or its designee, all amounts owing to Licensor under the Software Agreement (defined below) identified in the Schedule.

2. PAYMENT OBLIGATIONS. All Installment Payments (“Installment Payments”) and other payments and amounts (individually, “Payment”, and collectively, “Payments”) under each Schedule shall be made to Payee at its address shown above, or such to other payee or at such other address as Payee (or any Assignee (defined below)) may designate, in the amounts and on the dates set forth in each Schedule, in immediately available funds in such coin or currency of the United States of America which at the time of payment shall be legal tender for the payment of public and private debts. OBLIGOR’S OBLIGATION TO PAY ALL INSTALLMENT PAYMENTS AND OTHER PAYMENTS UNDER EACH SCHEDULE SHALL BE ABSOLUTE, UNCONDITIONAL AND NONREFUNDABLE, AND SHALL NOT BE SUBJECT TO ANY ABATEMENT, REDUCTION, SETOFF, DEFENSE, CLAIM, COUNTERCLAIM, INTERRUPTION, DEFERMENT OR
RECOUPMENT, FOR ANY REASON WHATSOEVER, INCLUDING, WITHOUT LIMITATION, ANY CLAIM THAT LICENSOR FAILED TO PERFORM, OR HAS BREACHED ANY OF ITS REPRESENTATIONS OR WARRANTIES OR COVENANTS, UNDER THE SOFTWARE AGREEMENT OR THE EXPIRATION, REVOCATION OR TERMINATION IN WHOLE OR IN PART OF THE SOFTWARE AGREEMENT FOR ANY REASON OR ANY LICENSE OR THE LICENSES GRANTED UNDER THE SOFTWARE AGREEMENT AND/OR ANY RELATED MAINTENANCE, SUPPORT AND/OR OTHER SERVICES AGREEMENT HAVE BEEN REVOKED OR OTHERWISE TERMINATED FOR ANY REASON. Accordingly, in the event of any breach or default under the Software Agreement, Obligor’s sole remedy shall be against the Licensor under the Software Agreement. Obligor acknowledges and agrees that the License fee(s) (“License Fee”) specified in Software Agreement was fully earned by Licensor when the Licensed Software was delivered and that the fee for Services (“Service Fee”), if any, specified in Software Agreement will be fully earned in advance on the applicable payment due date set forth in the; provided, however, that Obligor may still pursue any warranty claims against Licensor (but not against Payee or any Assignee (defined below)) in accordance with the terms and conditions of the Software
Agreement. To the extent permitted by law, Obligor shall pay when due, and on a net after-tax basis, all applicable  taxes and governmental charges (including, without limitation, customs and other duties and interest and penalties) of any nature imposed upon or in any way relating to Payee, Assignee, Obligor, any Licensed Software, any Services, and/or the Software Agreement (including without limitation the purchase, licensing, ownership, shipment, transportation, delivery, installation, leasing, possession, use, operation, storage and return of such Licensed Software and the purchase and use of the Services) or any Schedule, except state, local or Federal taxes on or measured by Payee’s and any Assignee, as applicable, net income (collectively, “Taxes”). If any Payment due under a Schedule is not received within 45 days of  the due date thereof, Obligor agrees to pay a late charge on such overdue amount (calculated from the due date to and including the date of payment in full) as set forth in such Schedule, in an amount not to exceed 1% of the total outstanding amount due. Obligor may prepay Payments under a Schedule at any time without penalty or fee, but shall not be entitled to a discount or rebate therefor. The Installment Payments are based on the interest rate like-term SOFR swap rate as published in the Barchart.com web site updated daily referencing Secured Overnight Financing Rates (SOFR)  (Treasury Rates, Interest Rates, Yields - Barchart.com). Unless Payee has provided Obligor with a written commitment to the contrary, Obligor hereby authorizes Payee to adjust the Installment Payments, on or before the date on which Payee accepts this Agreement, in accordance with any change in the like term SWAP rate, to preserve Payee’s implicit finance rate as of the date Payee quoted the Installment Payment or finance rate, as applicable.

3. REPRESENTATIONS, WARRANTIES AND COVENANTS. Obligor represents and warrants to Payee, and any Assignee, as applicable, on the date hereof and on the date of each Schedule, that (a) the Obligor is, as applicable, a corporation, partnership, limited liability company or proprietorship duly organized, validly existing and in good standing under the applicable laws of its jurisdiction of organization; (b) this MIPA and the Schedule are genuine, legal, valid and binding obligations of Obligor, enforceable against Obligor in accordance with their terms, subject to applicable bankruptcy and other similar laws affecting creditor’s rights generally, and the execution, delivery and performance of the MIPA and, as applicable, the Schedule, will not violate or create a default under any law (including any applicable usury law, regulation, judgment, order, instrument, agreement or charter document binding on Obligor or its property; (c) this
MIPA and, as applicable, the Schedule have been duly authorized, executed, and delivered by Obligor; (d) the individual or individuals executing this MIPA and, as applicable, the Schedule have the authority to bind Obligor to this MIPA and, as applicable, the Schedule and (e) any and all financial information furnished to Payee, and any Assignee, as applicable, by Obligor is and will be true and correct in all material respects and prepared in accordance with generally accepted accounting principles. Obligor acknowledges that (a) it has independently ordered the Licensed Software and Services, if any, from Licensor based on its own judgment, and expressly disclaims any reliance upon statements made to Obligor by Payee or any Assignee, if any, with respect to such Licensed Software and, if any, Services; and (b) this MIPA and, as applicable, each Schedule are separate and distinct from the Software Agreement with Licensor, and the terms and conditions of such Software Agreement are not incorporated into nor made a part hereof.

4. DEFAULT. Each of the following events shall constitute an “Event of Default”: (i) Obligor fails to pay all or any portion of any Payment amounts payable under any Schedule within 45 days of when due and within thirty (30) days following receipt by Obligor of a written notice from Payee, or Assignee, as applicable, of such failure; (ii) any representation or warranty made by Obligor or any guarantor of Obligor’s obligations under any Schedule (“Guarantor”) proves to be false in any material respect when made; (iii) a material breach by Obligor of any provision of this MIPA or any Schedule (other than a breach covered by (i) above) where Obligor fails to correct such breach within thirty (30) days of its receipt of written notice thereof; (iv) an event of default occurs and is continuing under any other related agreement, including, without limitation, the Software Agreement, after the giving of any required notice and the expiration of any applicable cure period; or (v) Obligor, any Guarantor or any Subsidiary shall commit an act of bankruptcy or become or be adjudicated insolvent or bankrupt or make an assignment for the benefit of creditors or become unable or admit in writing its inability to pay its debts as they become due, or a trustee receiver or liquidator shall be appointed for Obligor, any Guarantor or any Subsidiary, or for a substantial part of its property, with or without its consent, or bankruptcy, arrangement, reorganization, composition, readjustment, liquidation, insolvency, dissolution or similar proceedings under any present or future statute, law or regulation shall be instituted by or against Obligor, any Guarantor or any Subsidiary, or Obligor, any Guarantor or any Subsidiary shall file an answer admitting the material allegations of a petition filed against it in any such proceeding, or Obligor, any Guarantor or any Subsidiary shall cease doing business as a going concern, or Obligor, any Guarantor or any Subsidiary shall, without Payee’s prior consent, sell, transfer, pledge or otherwise dispose of all or any substantial part of its assets, or consolidate or merge with any other entity. In addition to all other rights and remedies as provided for herein, upon an Event of Default, Payee shall have the right to terminate or cause the termination of all licenses for the Licensed Software with respect to one or more Schedules and shall also have the right to terminate or cause the termination of related support or other services provided under or in connection with such Licensed Software; and (vii) Obligor, its owner(s) or any guarantor(s) are listed on a US or foreign government sanctions list or are subject to sanctions therefrom.

5. RIGHTS AND REMEDIES. If an Event of Default has occurred and is continuing, then Payee may (at its option and with notice to Obligor or any other person (except as otherwise provided in Section 4): (a) require the outstanding balance of the applicable Schedule Installment Payment amounts immediately due and payable (including, without limitation accrued but unpaid interest) of the applicable  Schedule, (a) 3% per annum, of the remaining unpaid balance of the Installment Payments and other Payments to become due to become immediately due and payable by Obligor; and (b) cause Licensor to terminate all of Obligor’s rights to use any or all of the Licensed Software or any or all Services; and (c) pursue any rights or remedies available at law or in equity. In the event Payee, or any Assignee, as applicable, shall institute any action for the enforcement of the collection of all or any portion of the Installment Payments or any other indebtedness under any Schedule or to protect, preserve or enforce its rights, there shall be immediately due from Obligor, in addition to the amounts due above, all costs and expenses of such action, including, without limitation, attorneys’ fees and expenses. No failure or delay on the part of Payee, or any Assignee, as applicable, to exercise any right or remedy hereunder shall operate as a waiver thereof of such right or of any other right under this MIPA or any Schedule or under any other document or instrument executed or delivered in connection with this MIPA or any Schedule. All remedies are cumulative and not exclusive. Except as expressly provided herein, Obligor hereby waives grace, demand, presentment for payment, notice of non-payment, protest and notice of protest, notice of dishonor or default, notice of intent to accelerate, notice of acceleration and diligence in collecting and bringing of lawsuit and/or other enforcement action. To the extent permitted by law, Obligor agrees that neither Payee nor any Assignee nor Licensor shall be required to license, lease, transfer or use any Licensed Software in mitigation of any damages resulting from Obligor’s default. Notwithstanding any other provisions of this MIPA or any Schedule or any document or instrument executed or delivered in connection with this MIPA or any Schedule, interest, fees and the like shall not exceed the maximum rate permitted by applicable law.

6. NOTICES. Each notice or other communication required or permitted to be given or delivered hereunder or under any Schedule shall be in writing and shall become effective when delivered, or if mailed, when deposited in the United States mail with proper postage prepaid for registered or certified mail, return receipt requested and addressed to such other party at the address set forth herein or, if such holder is not Payee, at the last address designated by Payee or such holder to Obligor.

7. GOVERNING LAW. This MIPA and each Schedule shall be governed in all respects by and construed in accordance with the laws of the State of Payee, without regard to its conflict of law principles, Any action against Obligor concerning this MIPA and/or any Schedule and the indebtedness evidenced hereby and thereby may be brought in any court of competent jurisdiction located in the State of Payee and Obligor hereby accepts the nonexclusive jurisdiction of any such court and waives, to the fullest extent permitted by law, the defense of an inconvenient forum to the maintenance of such action. EACH OF THE PARTIES HERETO HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY ACTION OR PROCEEDING ARISING OUT OF OR IN ANY MANNER RELATING TO THIS MIPA AND EACH SCHEDULE.

8. MISCELLANEOUS. This MIPA and each Schedule shall constitute the complete and exclusive agreement of Obligor and Payee with respect to the payment of the amounts owing hereunder and thereunder and supersedes all prior oral or written understandings, including, without limitation any inconsistent terms set forth in the Software Agreement. No term or provision of this MIPA or any Schedule may be amended, waived, discharged, or terminated except by a written instrument signed by Obligor and Payee, or, as applicable, Assignee thereof. If any term, provision, covenant or restriction of this MIPA or any Schedule is held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this MIPA or Schedule, as applicable, will remain in full force and effect and in no way will be affected, impaired or invalidated. Each Schedule has been entered into in connection with a Software License, Services and Maintenance Agreement (as amended, extended or replaced from time to time, each a “Software Agreement”) between Obligor and Licensor. The terms of the Software Agreement remain unchanged and in full force and effect, except as otherwise provided for herein. In the event that Licensed Software from Licensor does not perform as warranted or in the event of any other dispute or default under the Software Agreement, Obligor shall be entitled to pursue against the Licensor all of Obligor’s rights and remedies arising under the Software Agreement, and nothing in this MIPA or any Schedule shall diminish or waive any rights and remedies which Obligor may have against Licensor under the Software Agreement. All obligations under this MIPA and each Schedule shall survive any termination of the licenses and Services relating to the Licensed Software. The undersigned Obligor hereby acknowledges and agrees that Payee and any Assignee may sell, grant a security interest in, transfer, assign or otherwise transfer (collectively Transfer”), in whole or in part, this MIPA, one or more Schedules, or any of its interests, rights or obligations with respect thereto, including without limitation any or all Installment Payments and other sums due or to become due under the applicable  Schedule, to such third party as Payee or such Assignee, as applicable, in its discretion may select (each Payee transferee or assignee, together with any subsequent transferees or assignees, herein referred to as “Assignee”) with notice to or consent from Obligor. Each Assignee shall have, to the extent provided in any Transfer document, Payee’s rights, powers, privileges and remedies with respect thereto, but shall not be obligated to Obligor to observe or perform any duty, covenant or condition required to be observed or performed by Payee or Licensor. No Transfer shall relieve Payee from any of its obligations to Obligor. OBLIGOR SHALL NOT ASSERT AGAINST ASSIGNEE ANY CLAIMS, DEFENSE, COUNTERCLAIM OR SETOFF THAT OBLIGOR MAY AT ANY TIME HAVE AGAINST PAYEE OR LICENSOR. OBLIGOR WAIVES ALL RIGHTS TO MAKE ANY CLAIM AGAINST ASSIGNEE FOR ANY LOSS OR DAMAGE TO THE LICENSED SOFTWARE OR BREACH OF ANY WARRANTY, EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING BUT NOT LIMITED TO THE LICENSED SOFTWARE AND SERVICE PERFORMANCE, FUNCTIONALITY, FEATURES, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES OR LOSS OF BUSINESS. Obligor shall pay Payee, or Assignee, as applicable, all amounts due and payable under this MIPA and applicable Schedule,  but shall pursue any claims under any Software Agreement against only Licensor. Obligor agrees that, upon receipt of notice from Payee, or Assignee, as applicable, (i) it shall be bound by such Transfer, (ii) Payments shall be made to Assignee, (iii) Obligor shall promptly comply with, and (if requested) acknowledge in writing, such instructions, (iv) Assignee shall have and be entitled to exercise any and all rights and remedies of Payee hereunder, and (v) all references herein to Payee shall include Assignee; provided, however, Assignee, unless otherwise provided for in a notice from Payee, may not exercise any Right and/or Remedies set forth in Section 5 hereof and incorporated in a Schedule, as to any Schedule that has not been transferred to Assignee. Unless an Event of Default has occurred and is continuing, neither Payee nor its Assignees will interfere with Obligor’s quiet enjoyment or use of the Licensed Software in accordance with the Software Agreement’s terms and conditions. Obligor shall not sublicense or otherwise, relinquish possession or control of, or assign, pledge, hypothecate or otherwise transfer, dispose of or encumber, any Licensed Software, any Services, this MIPA or any Schedule or any part thereof or interest therein, or any right or obligation with respect thereto or cause or suffer to exist any lien, claim or encumbrance upon this MIPA or any Schedule or License Software. PAYEE AND ASSIGNEE, IF ANY, MAKE NO WARRANTIES EXPRESS, OR IMPLIED OR STATUTORY, CONCERNING THE LICENSED SOFTWARE OR SERVICES COVERED BY THE SOFTWARE AGREEMENT, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE OR OF MERCHANTABILITY OR OF THE DESIGN OR CONDITION OF THE LICENSED SOFTWARE, ITS DURABILITY, OR NON-INFRINGEMENT, THE QUALITY OF THE SERVICES OR THE MATERIAL OR WORKMANSHIP OF THE LICENSED SOFTWARE, OR THE CONFORMITY OF THE LICENSED SOFTWARE OR SERVICES TO THE PROVISIONS OR SPECIFICATIONS OF ANY PURCHASE ORDER RELATING THERETO, AND PAYEE HEREBY SPECIFICALLY DISCLAIMS ANY AND ALL SUCH REPRESENTATIONS AND WARRANTIES. OBLIGOR HEREBY WAIVES ANY CLAIM (INCLUDING ANY CLAIM BASED ON STRICT OR ABSOLUTE LIABILITY IN TORT) THAT IT MAY HAVE AGAINST PAYEE OR ASSIGNEE, IF ANY, FOR ANY LOSS, DAMAGE (INCLUDING, WITHOUT LIMITATION, LOSS OF PROFITS, LOSS OF DATA OR SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGE) OR EXPENSE CAUSED BY THE LICENSED SOFTWARE OR ANY SERVICES COVERED BY THE SOFTWARE AGREEMENT, EVEN IF PAYEE OR ASSIGNEE HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE, LOSS, EXPENSE OR COST. OBLIGOR ACKNOWLEDGES THAT PAYEE AND/OR ASSIGNEE DID NOT (i) SELECT, MANUFACTURE, DISTRIBUTE OR LICENSE THE LICENSED SOFTWARE COVERED BY THE SOFTWARE AGREEMENT, NOR (ii) SELECT NOR PROVIDE OR AGREE TO PROVIDE THE SERVICES THEREUNDER AND THE OBLIGOR HAS MADE THE SELECTION OF SUCH SOFTWARE AND SERVICES BASED UPON ITS OWN JUDGMENT AND EXPRESSLY DISCLAIMS ANY RELIANCE ON STATEMENTS MADE BY ASSIGNEE OR ITS AGENTS. The parties hereto agree that, on demand of the other party, each shall execute and deliver any instrument, furnish any information or perform any other act reasonably necessary or convenient to carry out the provisions of this MIPA and/or any Schedule.
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9. FACSIMILE DOCUMENTATION. It is agreed that a facsimile copy of the MIPA and Schedule(s) with facsimile signatures may be treated as original(s) and will be admissible as evidence.
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