Legal Duties of Association Board Members

Association officers, directors, commitiee members, and others involved in the association's gavernance
structure are often unclear as to their roles and respansibilities. And for good reason - some rights and
obfigations are determined by law, others by the association’s articies of incorporation and bylaws, and still
others by written policies and precedures or more informal arrangements. The following article is designed
to clarify the delegation of duties, explain the fiduciary duties imposed by law on assaciation officers and
directors, and suggest ways to protect volunteer leaders from personal iiability. '

Roles and Responsibilities.

The hoard of directors is the goveming body of the association, responsibie for the ultimate direction of the
managemesnt of the affairs of the organization. The board is responsible for policymaking, white employees
{and to a certain extent, officers) are responsible for executing day-fo-day management o implement board-
rhade policy. However, the ultimate legal responsibility for the actions (and inactions) of the association rests
with the board, '

The board can act fegally only by consensus (majority vote of a quorum in most cases) and only at a duly
constituted and conducted meeting, or by unanimous wiitten consent {in most states, boards cannot act by

- mail, fax or electronic ballot). The board may delegate authority to act on its behalf 1o others such as

committees, but, in such cases, the board is still legally responsible for any aciions taken by the commitiees
or persons to whom it delegates authority. An individual board member has no individual management
authority simply by virtue of being a member of the board. However, the hoard may delegate additional
authority to a board member such as whei it appoints board members to committees. In a similar fashion,

an officer has only the management authority specifically delegaled in the bylaws or by the board {although
the delagated authority can be general and broad).

Commitiees have no management authority except for that delegated to them by the bylaws or by the hoard,
Furthermore, under most state nonprofit corporation laws, certain functions may not be delegated by the _
board to commitiees. For example, in many slates, the board may not delegate to committees the power fo

- elect officers, fili vacancies on the board or any of its committees, amend the bylaws, or approve a plan of

merger or dissolution,

Employees have no management authority except that specifically delegated to them in the bylaws or by the
board. For example, most associations' bylaws delegate to the chief staff executive the responsibifity for the
day-to-day operations of the association's office(s), ncluding the responsibility 1o hire, train, supervise,
coordingte, and lerminate the professional staff of the association, as well as the responsibility for all staffing
and salary administration within guidelines established by the board.

Members have no management authorily, as such authority s held by the board of directors. However, state
nonprofit corporation jaws generally reserve to members the right to remove officers and directors and to
amend the association's articles of incorporation, among other rights. Under some associations’ bylaws,
certaln matiers, such as the amendment of the bylaws or the slection of officers and directors, must be
submitted to the membership for a vole. However, most other matters generally are not submitted to the full
mambership, but rather ars handled by the board, one or more of its committees, or the officers or
employees of the association.

Fidueiary Duty.

Those in positions of responsibiiity and authority in the governance struciure of an association - both



volunteers who serve without compensation and employed staff - have a fiduciary duty to the organization,
including duties of care, loyally and obedience. In short, this means they are required to act reasonably.
prudently and in the best interests of the organization, to avoid negligence and fraud, and to aveid conflicts
of interest. In the event that the fiduciary duties of care, loyalty or obedience are breachsd, the individual
breaching the duty is potentially liable o the association for any damages caused to the association as a
result of the breach. This fiduciary duty is a duty to the association as a whole, even those who only serve
on a particular commitiee or task force owe the fduciary obligation 1o the entire association.

1. Buty of Gare. This duty Is very broad, requiring officers and directors to exercise ordinary and reasonable
care in the perfarmance of their dulies, exhibiting honesty and good failh. Officers and direttors must act in
a manner which they believe to be in the best inferests of the associalion, and with such care, including
reasonabile inquiry, as an ordinarily prudent person in a like position would use under sirilar circumstances.
The "business judgement rule” protects officers and directors from personal hability for actions made in poor
judgment as long as there is a reasonable basis 1o indicate that the action was undertaken with due care
and in good faith. The duty of care also imposes an obligation to protect any confidential information
oblained while serving the assaciation.

2. Duty of Loyaity. This is a duty of faithfulness to the association. This means that officers and directors
must give undivided allegiance to the association when mald ing decisions affecting the asscciation. In other
waords, officers and directors cannot put personal interests above the inferests of the association. Personal
interests may include outside busingss, professional or financial interests, interests arising from involvement

“in other organizations, and the interests of family members, among athers. Officers and directors should be
careful e disclose even potenfiaf conflicts of interest to the board of directors, and should recuse §hems>c§ves
from deliberation and voting on matters in which they have personal interests. For pervasive and cortinuing
conflicts - such as a director of the association concurrently serving on the board of a competing association
- resignation from the individual's sssociation leadership post or from the outside conflicting responsibility -
may be required. Officers and directors can have business dealings with the association, but such
transactions must be subject to considerable scrutiny. In such event, officars and direciors must fully
disclose any personal interests to the board of directors, and the terms of any transaction must be fair to the
association. in addition, state nonprofit corporation statutes frequently provide specific procedurea for
deafing with transactions in which officers or directars have conflicts of interest.

Corporate Opportunities Doctrine. The duly of lovalty specifically prohibits compétition by an assockation
officer or director with the asscciation itself, While officers and direciors generally may engage in the same
“line of business” or areas of endeaver as the association, it must be done in good faith and without injury to
the association. One fofm of competition that is not permitted, however, is appropriating corporate
opportunities.” A corporate opportunity is a prospect, idea or investment that is related to the activities or
programs of the association and that the individual knows, or should know, may be in the best interests of
the association to accept or pursue. An asscciation officer or director may take advaniage of a corporate
oppertunity independently of the association onfy after it has been offered to, and rejectad by the
association. ‘

3. Duty of Obedience. This duly requires officers and directors 1o act in accordance with the organization's
artictes of incorporation, bylaws and other govwmng documents, as well as all applicable laws and
regu!atxcns :

Reliance on experts. Unless an officer or director has knowledge that makes reliance unwarranted, an
officer or director, in performing his or her duties to the organization, may rely on writen or oral information,
opinions, reports, or statements prepared or presented by: (i) officers or employees of the association whom
the officer or director believes in good faith to be reliable and competent in the matlers presented: (i) legat
counsel, public accountants, or other persons as to matiers which the officer or director believes in good

faith to be within the person's professional or expert competence; or (iHl) in the case of reliance by directors,

a committee of the board on which the director does not serve i the director believes in good Taith that the
committes merits confidence,



Willful ignorance and intentional wrongdoing. Directors cannet remain willfully kgnorant of the affams of
the association. A director appointed as treasurer, for example, with limited knowledge of inance cannot
simply rely on the representations and reports of staff or auditors that "all is well” with the association's
finances. Moreover, officers and direclors acting oulside of or abusing their authority as officers and
directors may be subject to personal liability arising from such actions. Furthermore, efficers or directors
who, in the course of the association’s work, infenfionally cause injury or damage to persons ar property may
be personally lizbie, even though the activity was carried out on behalf of the association.

Reducing Personal Liability Risk,
" Association officers and directors can help minimize their risk of personal liability by doing the following:

* Being thoroughly and completely prepared before making decisions.

* Becoming actively involved in deliberations during board meetings, commenting as appropriate, and

making inquiries and asking questions where prudent and when such a need is indicated by the

circumstances. ) ' '

* Making decisions deliberately and without undue haste or pressure.

* Insisting that meeting minttes accurately reflect the vote counts {including dissenting votes and
abstentions} on actions taken af mestings,

* Requesting that legal consultation be soughf on any matter that has unclear legal ramifications.

* Requesting that the association's accountants assess and evaluate any matter that has signifi c:ant financial

ramifications. , ' _

* Obtaining and carefully reviewing both audited and unaudited periodic financial reports of the association.

* Attending the associations meetings and reading the association's publications carefully to keep fully

apprised of the organization's policies and activities.

* Reviewing from time to fire the assoc;a?sons arficles of inchrporation, bylaws and other govemmg

documents. .

* Avoiding completely any conflicts of mteresi in dealing with the association and fully disclosing any

potential conflicts,

_ Liability Protection.

If preventive risk management fails, the liability of association officers and directors can be lmited through
" indernnification by the association, insurance purchased by the association, and state volunteer protection
laws.

Apparent Authority.

in the landmark 1982 case, American Sociely of Mechanical Engineers v. Hydrolevel, the U.S, Supreme
Court determined that an association can be held liable for the actions of its officers, directors and other
voluntesrs (including actions which bind the association financially), even when the association does not
Know about, approve of, or bénefit from those actions, as long as the volunteer reasonably appearsto
ouisiders to be acling with the association’s approval {i.e., with its "apparent authority"}. The Supreme Court
made clear that associations are to be held strictly liable for the activities of volundeers that have aven the
apparent authority of the assocciation, Even if an association volunteer does not in fact have autherity to act
in a particular manner on behalf of the association, the law wili nevertheless hold the association hable if
third parties reasonably hefieve that the volunteer had such authority. The law thus requires an associafion
1o take reasonable steps to ensure that the scope of its agents' (e.g., officers, directors and committee
members’} authority is clear 1o third parties, and that agents are not able 1o hold themselves out fo third
parties as having authority beyond that which has been vested in them by the association - for example, by
regulating access to association letterhead slationery.

Antitrust.



Assoclations are subject to strict scrutiny under both federal and state antitrust laws. The Sherman Act, the
principal federal anfitrust statute, prohibits "contracts, combinations, or conspiracies ... in restraint of irade "
By their very nature, associations are a “combination” of competitors, so one element of a possible antitrust
violation is always present, and cnly some action by the association that unreasonably restrains trade needs
to ecocur for there to be an antifrust violation, Consequently, associations are common targets of antitrust
plaintiffs and prosecutors. :

The consequences for violating the antitrust laws can be severe. A conviction can carry stiff fines for the
association and its offending leaders, jail sentences for individuals who participated in the violation, and a
court order dissolving the association or sericusly curtailing its activities. The antitrust laws can be enforced
against associations, association members, and the association's employees by both govemment agencies
and private parties (such as competitors and consumers) through freble (tripie) damage actions. As the
Sherman Act is a criminal conspiracy statute, an exacutive wha aftends a meeting at which compefitors
engage in illegal discussions may be held eriminally responsible, even if he or she says nothing at the
meeting. The execulive's attendance # the meeting may be sufficient (o imply acquiescence in the
discussion, making him or her liable to as great 3 penalty as those who actively participated in the illegal
agreement. :

Common antitrust claims against associations include price-fixing {any explicit or implicit understanding
affecting the price of 3 member's product or service is protibited, even if the understanding would benefit
consumers}, group boyeetts / concerted refusals to-deal, customer aliccation of tersitorial division, bid-
rigging, and illegal tying arrangements. Antitrust-sensitive areas of association activity inciude membership |
restrictions, standard setting, certification and self-requlation, statistical surveys, and information exchange
programs, among others. '

To avoid antitrust liability, associations should adopt a formal antitrsst compliance program, and this policy
should be distributed regularly to all assdciation officers, directors, commities members, and employees.
Tha policy should require, among other conditions, that all association mesetings be regularly scheduled -
with agendas prepared in advance and reviewed by fegal counsel - and that members be prohibited from
nolding "rump” meetings. Above alt else, members should ba free o make business decisions basad on the.
dictates of the market - not the dictates of the association. Any devigtion from this genseral principle, such as
;adoption of a Code of Ethics that infringes on members' ability to maka fully independent business
decisions, should be approved by legal counsal.




ABC Policy on Board Authority

The ABC Association (“ABC” or “Association”) can be held liable for the actions
of its officers, directors and other volunteers (including actions which bind ABC
financially), even when the Association does not know about, approve of, or benefit from
those actions, as long as the volunteer reasonably appears to outsiders to be acting with
the Association’s approval (i.e., with its “apparent authority™).

Even if an ABC volunteer does not in fact have authority to actina particular
manner on behalf of the Association, the law will nevertheless hold ABC liable if third
parties reasonably believe that the volunteer had such authority. '

The law thus requires ABC to take reasonable steps to ensure that the scope of its
agents’ (e.g., officers, directors and committee members’) authority is clear to third
parties, and that agents are not able to hold themselves out to third parties as having

authority beyond that which has been vested in them by the Association. "

Consistent with ABC’s legal obligations, Association volunteers are not
authorized, unless specifically requested by ABC headquarters or a resolution of the
Board, to: o .

o Enter into contracts on behalf of ABC; |
o Use the Association’s credit; or
o Speak on behalf of the Association to any member of the public or the media.

 Further, ABC volunteers may only use ABC letterhcad with the prior approval of
ABC headquarters, and must obtain specific approval of all ABC correspondence prior to
sending. -



