Good Governance — Ensuring That Your Association’s
Governing Documents Pass Legal Muster

Noting how time-consuming that assaciation board meetings have become, your new chairman proposes
that the frequency of such meetings be decreased by one each year. Then, the chairman recommends that
the board be able 1o act batween meetmgs through the use of email polling and voting.

While the chairman’s streamfining suggestions may be an innovative approach to the time crunch faced by
mermbers of the board, they also may be contrary to your asscdiation’s own governing documents and to
relevant state law. Many association bylaws set forth exactly how many baard meetings are 1o take piace
each year; and many states’ nonprofit corporation laws prohibit a board's ahiliy to take official corporate
action outside of a traditional board meeting setling.

An association executive or an association board member who is familiar with the association’s own bylaws,
articies of incorporation, and relevant state law likely would have beer able o quickly identify how the
chainman’s proposals wers incansistent with the governing documents andfor state law. For instance, under
~ most state nonprefit corporation Jaws, boards are not permitted to vote by email at all and only by fax if it
constitutes a "unanimous written consent.” And even in states where membership {as opposed to board)
voting by email or fax Is permitied, some states require such voting authorization 1o be expressly provided
for in the articles of incorporation. But who has the time to be familiar with these legalese-heavy documents?
And who really cares i association procedure does not malch its governing docurents and slate law?

Before addressing these questions, some background on corporate legal issues may be helpful.

Approximately two-thirds of all trade and professional associations are nonprofit corporations that have been
racognized by the Intermal Revenue Service as exempt from federal income tax undsr section 5071(cHB) of
the Internal Revenue Code; approximately one-third are exempt under sectioh 501{c)(3). While an
association’s tax-exempt status is a creature of federal law, its status as a nonprofit corporation is governed
by state law. Most associations are incorporated in the state in which they are located, but they are not
required to be incorporated in their geographic "home.” In the event that an association is incorporated in
ane state but is located or otherwise does business in another, it generally will be required to register as a
"oreign” corporation approved to do business in the state(s) in which the association is operaling. Note that
for matters relating to corporate governance (and certain other matters such as merger and dissolution),
your assocdiation is governed by the nonprofit corporation faw of the state in which it is incorporated.,

When it is formed, a nonprofit corporation files articles of incorporation (also refemred to as a “certificate of
incorporation” or "chiarter) with the slate. This document is viewed in many respects as a contract between
the corporation and the state. The articles set forth the name and purposes of the organization, and often
other information regarding members’ voling rights, board composition, dissoluiion, elc., consistent with the
state nonprofit corporation statute. State law generally seis forth minimum approval requirements — including
requirad member approval if the organization has members with voting rights - for ameniding this document.
Each time an association's articles of incorparation are amended, a new filing is required to be made with
the state (usually with the secretary of state’s office).

An assodiation’s bylaws can be viewad -~ and have been by the courts — as a contract between the
corporation and its members. This document sets forth provisions addressing the association's
manageament, its membership structure, issues regarding board terms and qualification, and similar matters.
The associalion’s bylaws may not be inconsistent with state law or with its articles of incarporation,



In order of hierarchy, state Jaw is on top, followad by the arlicles of incorporation, the bylaws, and any board-
approved governance pelicies or procedures, in that order. Each document at the tower end of the hierarchy
must be fully consistent and compiiant with the documents above.

Courts will require corporafions to act in a manner consistent with their own bylaws, articles of incorporation,
and with state law. Beard members may be held personally Hable for actions that are held by a court to be in
violation of the corporation’s bylaws, articles of incorporation, or state law, and a corporation can be held
tiable for breaching the "contract” {bylaws) between the corperation and its members (a corporation also can
he forced to comply with the requirements of its governing documents). White such legal challenges are
seldom the result of an investigation by state officials, it is not infrequent that a disgruntled member will bring
{or threaten to bring) a lawsuit alleging improper corporate action, Often, the disgruntied member will be an
unsuccessfut candidate for a leadership post who will allege that he or she was denied the post because the
pracedures set forth in the bylaws were not followed.

So, how does your association ensure that It is operating in a manner that is consistent with state law, its
articles of incorporation, and its bylaws? One effective approach is {o, on & regular basis, review the relevant
documents and update them when necessary. Following are some points o remember in conducting such a
review:

1. Form a committee. Establish a committes of the board for the purpose of reviewing the association’s
bylaws and articles of incorporation. Committee members should be advised that it may not be necessary to
propose amendments to these documents, but they should familiarize themselves with the provisions and be
" encouraged to speak up .at board meetings and in other settings where they feel a proposed action might be
inconsistant with the assodcialion's governing documeants,

2. The articles of incorporation should not address day-to-day operational issues. Amending tha
artivtes of corporation is not always an easy process, generally requiting a membership vote to sffectuate
the amendment. Thus, this documeant should be retatively broad and general, with more spedcific provisions
regarding govemance, membership, committees, msetings of the board and membership, and similar
matters addressed in the corporation’s bylaws.

3. The bylaws should provide room for the board and staff to act. The corporalion’s vylaws should allow
the board and staff some fexibility to make modest governance changes without having to go through

. bylaw amendment procass every time a small change in the governance process is desired. For instance,
many associations’ bylaws include very specific provisions regarding the manner in which membership dues
may ba assessed. It is often more advisable from an ease-of-administration standpoint to merely slate in the
bylaws thal mambership dues amounts shall be set from time o time by the board, in fact, delegaling more
authority to the hoard through the bylaws - if politically patatable within the association — tan significantly
streamiing the governance process in reducing the need for what can be a very time-consuming, costly and -
distracting bytaw amendment process (especially when membership approval is required for bylaw
amendments). ‘ '

4. The bylaws should be clear and gasy to understand, consistent with themselves, and consistent
with the articles and state law. The bylaws sel the ground rules for the association's governance and thus
are {or should be) consulted with great frequency by the board, staff and members. Lack of clarity in the
bylaws is a frequent bui avoidable ceuse of disputes and headaches. Ui also is imperative to ensure that the
‘bylaws are consistent with themselves — another comman but avoidable problem — and that they are fully
consistent both with the articles of ingorporation andg with the relevant state nonprofit corporation statute.

5. Make sure the documents reflect reality. The individuals reviewing the association’s governing
dosuments should be urged to pay paricular attention to areas in which the assoclation’s governing
documents do not reflect the reality of the association’s actual practices. For instance, an association may
have a provision in its hylaws stating that the annual membership meeting must take place in a partoular
month, but over the vears the organizetion may have not always held its snnual meetings during that monib.



While merely a "technical” violation of a bylaw provision, it is also an avoidable one. Moreover, there have
been many instances where "technical” viclations have come back to haunt the association down the road.

&. Consult an attorney. Attorneys who are versed in nonprofit corporate law should be consuited hafore an
association pursues amendments to its bylaws or articles of incorparation. The attormey also will be able to
felf you if the proposed amendments or other provisions of your governing documents are consistent with
state law reguirements — a task sometimes easier said than done.

7. Fotlow the proper amendmeant process. In addition to stale law requirements, bylaws and articles of
incorporation frequently contain their own provisions for how 10 go about making amendments. Be certain
that state law requirements as well as those set forth in the governing documents are strictly adhered to
during the amendmeant process, . :



