CITY OF BRIGHTON, COLORADO
SERVICES AGREEMENT

name of bid
THIS AGREEMENT made and entered into this _______ day of ____________________ in the year Two Thousand and Seven (2007) by and between the City of Brighton, Colorado, a home rule municipal corporation, hereinafter called the "City", and Firm Name, a Colorado corporation, hereinafter called the "Contractor".

WITNESSETH:
In consideration of the mutual covenants and obligations herein expressed, it is agreed between the parties hereto as follows:

1. Services of the Contractor.  The Contractor shall furnish all labor and materials necessary to provide _______________________________ as more particularly set forth herein.  All services shall be performed in accordance with the Scope of Services (the “Services”), attached hereto as Exhibit "A", consisting of ___ () pages, and incorporated herein by this reference, the Terms and Conditions and Specifications of the Invitation to Bid (Bid #07-) and the Contractor’s Bid (the “Services”), at the locations set forth in Exhibit “B”, consisting of ___ () pages, attached hereto and by this reference made a part hereof.  If there is any conflict between or among the documents listed above, the one most favorable to the City shall prevail.  

2. Standard of Care.  The Contractor agrees that the performance of work and Services pursuant to the requirements of this Agreement shall conform to high professional standards and that Contractor shall use its best skill and workmanship to provide Services of the highest quality.
3. The Service Schedule.  The Services to be performed pursuant to this Agreement shall commence on ______________ or the date on which the City issues its Notice to Proceed, and shall end on ______________ subject to the right of the City to request an earlier start date or to extend the time for the provision of Services, as more specifically set forth in the Scope of Services (Exhibit “A”).
4. Term.  The term of this Agreement shall be for one (1) year, commencing on the date this Agreement is executed by the City, subject to extension as provided herein.  All Services to be performed under this Agreement shall commence promptly after receipt of a fully executed copy of the Agreement to the extent that the Contractor has been authorized to proceed by the City.

The City, at its sole discretion, may offer annually to extend this Agreement for up to four (4) additional one-year terms provided Contractor has performed the Services satisfactorily and all terms and conditions of the Agreement have been fulfilled.  Each extension must be mutually agreed upon in writing, by and between the City and the Contractor, approved by the City of Brighton City Council, and shall be subject to the annual appropriation of funds therefor.
5. Early Termination.  Notwithstanding the time periods contained herein, the City may terminate this Agreement at any time without cause by providing written notice of termination to the Contractor.  Such notice shall be delivered at least thirty (30) days prior to the termination date contained in said notice unless otherwise agreed in writing by the parties.   In addition to any other available remedies, either party may terminate this Agreement if the other party fails to cure a specified default within seven (7) days of receiving written notice of the default. The notice shall specify each such material breach, in reasonable detail.
6. Notice.  All notices provided under this Agreement shall be effective when mailed, postage prepaid and sent to the following addresses:


If Contractor:

Phone number
If City:
With Copy To:


Director of ____________
City Manager
Procurement Manager

City of Brighton
City of Brighton
City of Brighton


22 South 4th Avenue
22 South 4th Avenue
22 South 4th Avenue


Brighton, CO  80601
Brighton, CO  80601
Brighton, CO  80601


303.655
303.655.2043
303.655.2001

In the event of any such early termination by the City, the Contractor shall be paid for services rendered prior to the date of termination, subject to the satisfactory performance of the Contractor’s obligations under this Agreement.  Such payment shall be the Contractor’s sole right and remedy for such termination. 

7. Payment.  It is understood and agreed by and between the parties hereto, that the City shall pay the Contractor for services furnished, as follows:

A.  Pricing


In consideration of the satisfactory performance of the Services to be performed pursuant to this Agreement, the City shall pay the Contractor for _______________________________________________ in accordance with the service unit costs set forth below.  The total of such service fees and costs shall not exceed ______________________________________ for any Term of this Agreement.
OR

In consideration of the satisfactory performance of the Services to be performed pursuant to this Agreement, the City shall pay the Contractor for _______________________________________________, on an “as needed basis”, at the [enter the charge and definition e.g. per hour, per ton, etc.], for a total annual sum not to exceed _______ Dollars ($).
The Pricing set forth in paragraph 7A hereof shall remain fixed and firm for the first Term of this Agreement.  In the event that costs escalate and the Contractor requests a price increase for any additional Term hereunder, the Contractor may petition the City of Brighton’s Procurement Manager for a price increase, in writing, at least 45 days prior to the end of the contract year for that Term.  Such request shall include detailed justification for the price increase.  Whether the price increase is accepted by the City shall be determined at the sole discretion of the City and if such approval is in the best interest of the City.  No more than one such increase per Term will be considered.  In the event the requested rate is not accepted by the City of Brighton, the Contract will terminate at the end of the current one-year Term.

B.
Reports and Invoices

Contractor shall submit reports to the City on a monthly basis, for all Services performed under this Agreement, together with a detailed and complete the invoice for all Services performed and expenses incurred pursuant to this Agreement.  Payment of such invoices shall be made within thirty (30) days of the receipt thereof.

C.
Fund Availability

Payment pursuant to this Agreement, whether in whole or in part, is subject to and contingent upon the continuing availability of City funds for the payment thereof.  In the event that said funds, or any part thereof, become unavailable as determined by the City, the City may immediately terminate this Agreement or amend it accordingly.

8. City Representative.   The City designates Job Title as its project representative who shall make, within the scope of his authority, all necessary and proper decisions with reference to this Agreement.  All requests for contract interpretations, change orders, and other clarification or instruction shall be directed to the City Representative.

9. Contractor Representative.  The Contractor designates ______________ as its project manager to manage and supervise the performance of this Agreement on behalf of the Contractor.

10. Mutual Understandings of the City and the Contractor.
A.  This Agreement does not guarantee the City any services except as authorized in accordance with Article I above, or create an exclusive agreement for services.

B.  Beneficiary

Except as herein specifically provided otherwise, this Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective successors and assigns.  It is expressly understood and agreed that the enforcement of the terms and conditions of the Agreement and all rights of action relating to such enforcement, shall be strictly reserved to the City and the Contractor.  Nothing contained in this Agreement shall give or allow any claim or right of action whatsoever by any other third person.  It is the express intention of the City and the Contractor that any such person or entity, other than the City or the Contractor, receiving services or benefits under this Agreement shall be deemed an incidental beneficiary only.  Subcontracts permitted by the City shall be subject to the requirements of this Agreement, and the Contractor is responsible for all subcontracting arrangements and the delivery of services as set forth in the Agreement.  The Contractor shall be responsible for the performance of any subcontractor.  Failure of the subcontractor to provide services in accordance with the requirements of this Agreement shall be the responsibility of the Contractor.  The Contractor warrants and agrees that any subcontract resulting from its performance under the terms and conditions of this Agreement, shall include a provision that the said subcontractor shall abide by the terms and conditions hereof, as well as all other applicable Federal and State laws, and rules and regulations pertinent hereto that have been or may hereafter be established.  Also, the Contractor warrants and agrees that all subcontracts shall include a provision that the subcontractor shall indemnify and hold harmless the City.  All approved subcontractors must be certified to Services on any equipment for which their services are obtained.

11. Indemnify And Hold Harmless Provision.  The Contractor agrees to indemnify and to hold the City and its agents harmless from and against any and all claims, suits, expenses, damages or other liabilities, including reasonable attorney fees and court costs, arising out of damage or injury to persons or property caused or sustained by any person, persons or entities as a result of the performance or failure of the Contractor to provide services pursuant to the terms of this Agreement.  The Contractor shall maintain insurance in the kinds and amounts set forth in Exhibit “__” attached hereto, consisting of two (2), and incorporated herein by this reference.
12. Independent Contractor.  The Services to be performed by the Contractor is that of an independent Contractor and not of an employee of the City of Brighton.  The City shall not be responsible for withholding any portions of the Contractor’s compensation hereunder for the payment of FICA, Workers’ Compensation, other taxes or benefits or for any other purpose. The personnel employed by the Contractor are not and shall not become employees, agents or servants of the City because of the performance of any Services by this Agreement.

13. Inspection.  The City, through its authorized representatives, has the right at all reasonable times to inspect or otherwise evaluate the Services performed or being performed under this Agreement.

14. Personal Services.  It is understood that the City enters into this Agreement based on the special abilities of the Contractor to perform the services hereunder and that this Agreement shall be considered as an agreement for personal services.  Accordingly, the Contractor shall neither assign any responsibilities nor delegate any duties arising under this Agreement without the prior written consent of the City.

15. Default.  Each and every term and condition hereof shall be deemed to be a material element of this Agreement.  In the event either party should fail or refuse to perform according to the terms of this Agreement, such party may be declared in default.
16. Law/Severability.  The laws of the State of Colorado shall govern the interpretation, execution and enforcement of this Agreement.  In the event any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision of this Agreement.
17. 
Illegal Aliens
A. At all times during the performance of the contract, the Contractor shall strictly adhere to all applicable Federal, State and City laws prohibiting the employment of or contracting with undocumented workers or illegal aliens.

B. The Contractor shall not knowingly employ or contract with an undocumented worker or illegal alien to perform work under this Contract or knowingly contract with a subcontractor who knowingly employs or contracts with undocumented workers (illegal aliens) to perform work under this Contract.

C. The Contractor shall take affirmative action to insure that it does not employ or contract with undocumented workers or illegal aliens including the following:

(1) Execute a Memorandum of Understanding with the Social Security Administration and Department of Homeland Security for participation in the Basic Pilot Program for the verification of immigration status of employees hired after the date of execution of the Memorandum of Understanding.  

(2) Verify or attempt to verify through participation in the Basic Pilot Program that the Contractor does not and will not employ undocumented workers or illegal aliens.  

(3)
If the Contractor has not been accepted into the Basic Pilot Program, it shall establish policies and procedures for the verification of the immigration status of new employees.  Further, if the Contractor is not accepted into the Basic Pilot Program, the Contractor shall apply to participate in the Basic Pilot Program every three months until the Contractor is accepted or this Contract has been completed, whichever is earlier.  

D. The Contractor shall comply with all terms and conditions of the Memorandum of Understanding related to the Basic Pilot Program, and in particular shall not use the process for verification of immigration status to verify an applicant’s employment eligibility; submit a request for verification until after the employee is hired and the Form I-9 is completed and submitted; or, to reverify employees hired prior to the date of the Memorandum of Understanding.  

E. The Contractor shall require all subcontractors of the Contractor to certify in writing to the Contractor that the subcontractor does not knowingly employ or contract with undocumented workers or illegal aliens and further to agree in writing not to knowingly employ or contract with an undocumented worker or illegal alien to perform work under the Contract.  

(1)
The Contractor shall not enter into a contract with a subcontractor that fails to certify to the Contractor that the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under the public contract for services.

(2)
If the Contractor obtains actual knowledge that a subcontractor performing work under the public contract for services knowingly employs or contracts with an illegal alien, the Contractor shall:

(a) Notify the subcontractor and the City within three days that the Contractor has actual knowledge that the subcontractor is employing or contracting with an illegal alien; and

(b) Terminate the subcontract with the subcontractor if within three days of receiving the notice required pursuant to subsection E (1) (a), the subcontractor does not terminate the employment or contract with the illegal alien; except that the Contractor shall not terminate the contract with the subcontractor if during such three days the subcontractor provides information to establish that the subcontractor has not knowingly employed or contracted with an illegal alien.

F. The Contractor shall comply with any reasonable request by the City or the Colorado Department of Labor and Employment made in the course of an investigation that the City or the Department is undertaking for the purpose of determining the immigration status of all  newly hired employees or contractors working on this Contract, including, but not limited to:

(1)
Inspections and/or interviews at such locations as this Contract is being performed;

(2)
Review documentation related to the immigration status and/or employment eligibility of newly  hired employees or contractors performing work on this Contract; or, 

(3)
Any other reasonable steps that are necessary to determine whether a Contractor or subcontractor is complying with the provisions of this Contract related to the employment of or contracting with undocumented workers or illegal aliens. 

G.
The Contractor shall, upon request, provide to the City copies of documentation and verification of immigration status and employment eligibility received by the Contractor for itself or from subcontractors; and, if requested, copies of information received from a subcontractor submitted to establish that the subcontractor has not knowingly employed or contracted with an illegal alien.  

H.
If a Contractor violates a provision of this Section 16, Illegal Aliens, the City may terminate the Contract for a breach of the Contract.  If the Contract is so terminated, the Contractor shall be liable for actual and consequential damages to the City.


CITY OF BRIGHTON, COLORADO:


BY:  ________________________________


Janice E. Pawlowski, Mayor










DATE:  _____________________________

ATTEST:

_________________________________________

Gayle Martinez, City Clerk

APPROVED AS TO FORM:

_________________________________________

Margaret R. Brubaker, Esq.

City Attorney


firm name

BY:  ________________________________


TITLE:  _____________________________


             Corporate President or Vice President


DATE:  ______________________________
ATTEST:

_________________________________________
(Corporate Seal)

Corporate Secretary

Services Agreement
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