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Where is the Wage & Hour risk in 2019?
•

Types of Claims most often brought in Restaurant Pay Lawsuits.
o

Overtime: off the clock work

o

Misclassification

o

Minimum Wage

o

Tip pooling

o

Service charges
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Common Misconceptions by Employers
•

“Every other restaurant has tip pools like this!”

•

“I won’t get employees if I don’t pay salary!”

•

If an employee receives a salary, he/she must be exempt.

•

If an employee is called a manager, supervisor or administrator, he/she
is exempt from overtime.

•

If the employer doesn’t take a tip credit, there is no problem.

•

My employee consistently shorts the register and I have proof; I
deducted it from his pay.”

•

The restaurant has no risk if an employee fails to accurately report tips.
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Tipped Employees and the Tip Credit
•

A “tipped employee” is defined as “any employee engaged in an occupation in which
he customarily and regularly receives more than $30 a month in tips.”

29 U.S.C. § 203(t)
•

Employers can take a tip credit and pay tipped employees less than the full minimum
wage, as long as certain specific requirements are met.

•

Currently, after the application of the tip credit, tipped employees can be paid
$2.13/$7.25 with overtime.

•

For the tip credit to be allowed, the employer must prove that:
o

(1) the tipped employee “has been informed by the employer of the provisions of
this subsection,” and

o

(2) “all tips received by such employee have been retained by the employee,
except that this subsection shall not be construed to prohibit the pooling of tips
among employees who customarily and regularly receive tips.”

29 U.S.C. § 203(m).
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Tipped Employees: FLSA Tip Credit Notice
“The burden of proof is on employers to show that they are entitled to take the tip credit.”
Fast v. Applebee's Int'l, Inc., No. 06 Civ. 4146, 2010 U.S. Dist. LEXIS 19571, at *23 (W.D. Mo.
Mar. 4, 2010).
Employers must specifically provide tipped employees with the following information:

•

o

(1) the amount of cash wage they are paying tipped employees;

o

(2) the additional amount claimed by the employer as a tip credit;

o

(3) that the tip credit claimed by the employer cannot exceed the amount of tips
actually received by the tipped employee;

o

(4) that all tips received by tipped employees are to be retained by the employee,
except for a valid tip pooling arrangement limited to employees who customarily
and regularly receive tips; and

o

(5) that the tip credit will not apply to any tipped employee unless the employee has
been informed of these tip credit provisions.

See Dept. of Labor Fact Sheet #15: Tipped Employees Under the FLSA.
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Overtime Pay for Tipped Employees
•

To calculate unpaid overtime wages under the FLSA, one must first determine
the employees’ regular rate of pay for the relevant workweeks.

See 29 U.S.C. § 207(a)(1).

•

“Where the employer takes the tip credit, overtime is calculated on the full
minimum wage, not the lower direct (or cash) wage payment.”

U.S. Dep’t of Labor, Wage and Hour Division, Fact Sheet #15: Tipped Employees
Under the Fair Labor Standards Act (FLSA), see also 29 CFR 531.60.
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State Specific Tip Credit/Pay Requirements
o

7 states and Guam prohibit a tip credit.

o

More than 29 states and DC have a higher tipped minimum wage than the
federal tipped minimum wage.

o

Alabama, Louisiana, Mississippi, South Carolina and Tennessee have no
state minimum wage laws.

o

Alaska, California and Nevada require overtime for work in excess of 8
hours a day.

o

New York requires a “spread of hours” payment equal to the full
minimum wage where a spread of more than 10 hours a day is worked.

o

New York maintains an “80/20” rule in order for an employer to take the
tip credit.
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Tips: Who do they belong to?
•

In addition to limiting a tip pool to individuals in occupations who
customarily and regularly receive tips, employers (i.e., the business) are
also ineligible to participate in a tip pool. Managers also cannot participate.

•

When an employer takes a tip credit “[c]ustomarily, front-of-the-house staff
like servers and bartenders receive tips [and b]ack-of-the-house staff like
cooks and dishwashers do not, and thus cannot participate in a mandatory
tip pool.”
Roussell v. Brinker Int'l, Inc., 441 Fed. Appx. 222, 225 (5th Cir. 2011).

•

“A tight management group…should not be able to enhance its profits by
forcing its tipped employees to share their tips with management while
paying those employees less than minimum wage.”
Chung v. New Silver Palace Rest. Inc., 246 F.Supp.2d 220, 231 (S.D.N.Y.
1998).
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Tipped Employees: Deductions from Gratuities
(breakage, credit card deductions, customer walkouts)
•

“To the extent Plaintiffs were not permitted to retain their tips to pay
for shortages and unpaid tabs, Defendants disqualified themselves
from taking advantage of the FLSA tip credit provisions.”
Bernal v. Vankar Enters., 579 F. Supp. 2d 804, 810 (W.D. Tex. 2008).

•

“The Department of Labor has long construed the FLSA to permit the
employer’s reduction of an employee’s charged tip by the amount of a
service toll associated with settlement of that debited perquisite.”
Myers v. Copper Cellar Corp., 192 F.3d 546, 555 (6th Cir. 1999).

•

Understand state laws regarding what can and cannot be deducted.
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Tipped Employees: Deductions from Gratuities
(breakage, credit card deductions, customer walkouts)
•

The Department of Labor’s Manual explains:
Where tips are charged on credit cards, WH [the Wage and Hour Division]
will not question the reduction of the credit card tips paid over to the
employee if the amount deducted is no greater than the percentage
charged by the credit card company. For example, where a credit card
company charges an employer 5 percent on all sales charged to its credit
service, the employer may pay the employee 95 percent of the tips without
violating FLSA.
U.S. Dept. of Labor Field Operations Handbook § 30d05(a) (Dec. 9, 1988).
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80/20 & The U.S. Department of Labor
•

1988 USDOL’s Wage & Hour Division amended its Field Operations
Handbook to include a new requirement:
o

When tipped employees spend more than 20% of their working time on
tasks that do not specifically generate tips (e.g. wiping tables, polishing,
filling salt & pepper shakers, silverware "roll-ups"), the employer must
pay full minimum wage rather than take the tip credit.

o

Almost two decades went by without a problem—the Rule was not
publicized; the USDOL did not bring enforcement actions; and, the
hospitality industry was ignored.
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80/20 & The U.S. Department of Labor
•

January 2009 the George W. Bush USDOL issued an opinion letter
rejecting the 20% standard and stated that there is no limit on the
amount of time tipped employees could work.
o

However, in March 2009 the Obama Administration withdrew that opinion
letter.

o

Wage & Hour suits in the hospitality industry were now de rigueur.

o

Chaos ensues.
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80/20 & The U.S. Department of Labor
•

2018 Changes.

•

Almost a decade later, the Trump DOL issues opinion letter, FLSA
2018-27.

•

Now, the 20% standard is again rejected.

•

Where are we in 2019?
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Tipped Employees:
Where is the 80/20 Rule today?
•

“If a tipped employee works two jobs, one in which his work customarily
and regularly produces tips and one in which it does not, the employee is
considered in dual occupations, and the tip credit may not be taken for any
hours worked in the non-tip-producing occupation.”
29 C.F.R. § 531.56(e).

•

“Where a tipped employee spend[s] a substantial amount of time (in excess
of 20 percent in the workweek) performing [duties related to the tipped
occupation that are not directed toward producing tips], no tip may be
taken for the time spent in such duties.” OLD RULE
o

U.S. Dep’t of Labor, Wage and Hour Division, Fact Sheet #15: Tipped Employees
Under the Fair Labor Standards Act (FLSA), see also DOL’s Field Operations
Handbook § 30d00(e), available at http://www.dol.gov/whd/foh/index.htm.
OLD RULE
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Tipped Employees:
Where is the 80/20 Rule today?
•

On October 7, 2019, the US DOL proposed new rules concerning
tips. They are likely to be finalized.

•

First, the DOL seeks to abandon the so-called 80/20 Rule and
instead seeks to permit employers to take the tip credit regardless
of the amount of non-tip producing work a tipped employee
performs so long as it is performed contemporaneously with
his/her tipped duties, or within a reasonable time immediately
before or after performing tipped work.
o

Now, “running” side-work such as roll ups, making coffee, marrying
ketchup bottles can be done with no time limit so long as the
employee is simultaneously taking care of guests. Accordingly, the
employer can still take the tip-credit (in those states permitting it).
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Tipped Employees Today: 80/20 Rule
•

Second, the proposed regulations eliminate some of the restrictions
concerning tip pooling where the employer does not take a tip credit.
o

•

Therefore, if adopted, employers who do not avail themselves of the tipcredit will be permitted to include “back of the house” employees who
usually do not receive tips (e.g. dishwashers, line cooks).

Finally, the proposed regulations will not eliminate the rule prohibiting
employers from keeping employees’ tips or participating in tip pooling
arrangements.
o

Tip pools in those non-tip credit states will likely end up expanding
considerably.

o

The USDOL hopes that this change will help decrease the wage disparities
between front and back of the house employees.
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Tipped Employees Today: 80/20 Rule
•

The proposed regulations seeks to clarify the definition of a
“supervisor” or “manager” for purposes of who can keep and share in
tips.

•

The regs propose using the “white collar” executive exemption duties
test to control who meets the definition of a supervisor or manager.

•

Under the executive exemption an employee must have management
as his/her primary duty; must customarily and regularly direct the
work of two or more employees; and, must have the authority to hire
or fire other employees or provide recommendations that are given
particular weight.
o

Finally, an employee who owns a 20% equity interest in the business and
who is actively engaged in management also would be considered a
manager or supervisor for purposes of tipping.
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Shaving/Editing Time
•

Compensable time under the FLSA is far-reaching: employees must be
paid for all time they are “suffer[ed] or permit[ted] to work.” 29
U.S.C. § 203(g). The regulations further explain this broad standard:
o

Work not requested but suffered or permitted is work time. For
example, an employee may voluntarily continue to work at the end of
the shift. He may be a pieceworker, he may desire to finish an assigned
task or he may wish to correct errors, paste work tickets, prepare time
reports or other records. The reason is immaterial. The employer
knows or has reason to believe that he is continuing to work and the
time is working time.

29 C.F.R. § 785.11.
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Shaving/Editing Time
o

“[I]t is the duty of the management to exercise its control and see that
the work is not performed if it does not want it to be performed. It
cannot sit back and accept the benefits without compensating for them.
The mere promulgation of a rule against such work is not enough.
Management has the power to enforce the rule and must make every
effort to do so.”

29 C.F.R. § 785.13.
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Rest and Meal Breaks
(“Complete Relief” Standard)
•

No requirement for Rest Breaks under the FLSA.*
o

•

Short breaks (5-20 minutes) must be counted as compensable time.

Bona Fide meal periods are NOT compensable time.*
o

Bona fide meal periods are not worktime. Bona fide meal periods do not
include coffee breaks or time for snacks. These are rest periods. The
employee must be completely relieved from duty for the purposes of eating
regular meals.

*State law may require rest and meal breaks.
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Rest and Meal Breaks
(“Complete Relief” Standard)
o

Ordinarily 30 minutes or more is long enough for a bona fide meal period. A
shorter period may be long enough under special conditions. The employee
is not relieved if he is required to perform any duties, whether active
or inactive, while eating. For example, an office employee who is
required to eat at his desk or a factory worker who is required to be at his
machine is working while eating.

29 CFR § 785.19(a).
•

“[U]nder the FLSA, the employee bears the burden to show that his or
her mealtimes were compensable work.” Hertz v. Woodbury County, 566
F3d 775, 784 (8th Cir. 2009).
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Misclassification of Restaurant Employees
as Exempt/Salaried Employees
•

The FLSA’s minimum wage and overtime requirements do not apply to
“any employee employed in a bona fide executive, administrative, or
professional capacity.”

•

Careful analysis of the exemptions are required.

•

State law may also apply to the exemption issue.
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Misclassification of Restaurant Employees
as Exempt/Salaried Employees
•

To qualify for Executive Exemption: an employee must (1) be paid a
salary of at least $455 per week (since 2004); (2) have a primary duty
[that] is management of the enterprise in which the employee is
employed or of a customarily recognized department or subdivision
thereof; (3) customarily and regularly direct[] the work of two or
more other employees; and (4) have the authority to hire or fire other
employees or have significant input into hiring, firing, and
advancement decisions.

29 C.F.R. § 541.100(a).
•

“The term ‘primary duty’ means the principal, main, major or most
important duty that the employee performs.” 29 C.F.R. § 541.700(a).

USDOL issued proposed regulation to increase the minimum salary threshold
effective January 1, 2020.
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Misclassification of
Assistant Managers & Managers
•

Managers and Assistant Managers are often misclassified as exempt
salaried employees when they should actually be paid by the hour
and receive overtime wages. In order to be properly classified as an
exempt employee, the Manager or Assistant Manager must satisfy all
factors of the Executive Exemption.

•

Key to this analysis is a careful review of the actual job
responsibilities and function and the time spent on each task.
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Misclassification of
Assistant Managers & Managers
•

Cheryl Jones, et al. vs. JRN, Inc., et al., No. 16 Civ. 141 (CDL), (M.D.
GA July 12, 2016) (Granting conditional certification of Kentucky
Fried Chicken franchise assistant managers where “[a]ccording to the
declarations, assistant managers’ ‘principal job duties involved
regular team work such as, preparing food, working the cash register,
cleaning, stocking, inventory, etc.’ . . . ‘did not have authority to
hire or fire other employees’ . . . ‘were supervised by a general
manager who directed the assistant managers in their job duties and
made all the managerial decisions in the restaurant.’”).
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Misclassification of Kitchen Staff
•

Most kitchen workers are not exempt and should therefore be paid an
hourly wage and overtime wages.

•

It is a common industry practice to pay kitchen workers a fixed
salary. Failure to pay overtime causes an FLSA violation. This can
result in astronomical damages for unpaid wages.

•

Chefs are commonly thought of as exempt employees. However, in
order to be exempt, they must satisfy all the Executive Exemption
factors.

29 C.F.R. § 541.301(e)(6)
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Misclassification of Kitchen Staff
•

Francisco Garcia Tamayo and Norberto Farciert v. Dhr Rest. Co., et
ano, No. 14 Civ. 9633 (GBD), 2017 U.S. Dist. LEXIS 18102 (S.D.N.Y.,
February 3, 2017) (finding head chef to be non-exempt because his
managerial functions were not clearly “more important” than the
non-managerial functions that he also performed, e.g. cooking for
ten hours a day and covering shifts for line cooks. Also, despite his
title as head chef, he did not have full decision making authority and
needed clearance before making any “important decisions.”)
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The US DOL and Exemptions Today:
•

In the fall of 2019 the DOL proposed new minimum salary levels for
overtime exemptions under the FLSA.
o

•

If finalized, the new regs will go into effect on January 1, 2020 and will
increase the salary level from $455 per week to $684 per week ($35,568
annually).

Employers must evaluate their workplaces in an effort to identify
who will need to be reclassified as non-exempt or who will receive a
salary increase.
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Service Charges
•

•

What is a service charge compared to a gratuity?
o

Compulsory

o

Taxable as revenue

How does it affect the tip credit?

Mandatory charges, such as service charges and automatic gratuities are not
gratuities under the FLSA, and thus the proceeds of which cannot be used to
offset the tip credit and the proceeds must be incorporated into the calculation
of overtime.
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Service Charges
•

•

FLSA section 207(i) exemption: a service charge levied on a customer
by an establishment such as a hotel or restaurant for services by
waiters and waitresses may qualify as a commission under section 7(i)
if:
o

(1) the regular rate of pay of the employee is in excess of one and onehalf times the minimum wage, and

o

(2) more than half of the employee’s compensation for a representative
period (not less than one month) represents commissions on good or
services.

Banquet service charges have been found to be “commissions” for
purposes of the 7(i) exemption. Mechmet v. Four Seasons Hotels Ltd.,
825 F.2d 1173, 1177 (7th Circ. 1987).
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Service Charges
•

As we sit here today, Service Charge cases continue to be a thorn in
the side of hotels, caterers, private-dining events and restaurants.

•

Differences in state law also complicate the issue. For instance,
recent decisions in NY look wider than just the event contract and
look to see whether any peripheral documents like proposals, websites, final invoices include incorrect language.
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Best Practices For Hospitality Employers
•

Time Records:
o

Ensure and re-verify that times records are accurate.

o

Maintain logs for signing in and out of the workday and breaks.
−

Cross reference time logs with other data, e.g. POS system, computer log in.

o

Watch out for time adjustments (“time shaving”) and implement a policy
for having employee and manager acknowledge any change.

o

Take advantage of advanced HRIS systems that offer oversight with
respect to time changes and seek employee approval.
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Best Practices For Hospitality Employers
•

Time Records cont:
o

Manage overtime problems through discipline, not paychecks.

o

Watch out for improper rounding.

o

Make sure appropriate record retention deadlines are followed (back up
systems).

o

Confirm that paychecks contain accurate and applicable information.
−

Check state laws for pay check requirements and potential penalties.
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Best Practices For Hospitality Employers
•

Maintain clear policies prohibiting off-the-clock work.
o

•

•

Establish a window period for corrections and procedures.

Misclassification
o

Review job descriptions for accuracy and confirm exemption status.

o

Ensure that employees paid on a salary basis are paid properly by
checking salary levels.

o

Review job descriptions.

o

Observe employees at work.

Comp time in lieu of overtime is not permissible for private
employers.
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Best Practices For Hospitality Employers
•

Conduct a self audit with or without outside counsel.
o

However, protection of the attorney-client privilege is a strong
consideration.

•

Understand the consequences that “correction” may bring—including
whether releases can be obtained under state law.

•

Train managers regularly on wage & hour compliance.

•

Follow consistent (and lawful) policies when using independent
contractors.

•

Understand EPLI and other insurance policies.
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Best Practices For Hospitality Employers
•

Look out for impermissible deductions.

•

Do not pay cash!

•

Understand the regular rate and when “bonuses” and the like need
to be included.

•

Know the applicable state laws –we now have multiple minimum
wages and this can effect multi-state operators.

•

Look for unpaid time, such as trainings, orientation, and staff
meetings.
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Best Practices For Hospitality Employers
•

Look out for non-standard working time: commuting between
restaurants during the day; waiting to reconcile tips.

•

Review whether pay for remote work is required: sending emails
after shift; posting on social media.

•

Insure that all proper posters and tip credit notices (if applicable) are
posted and distributed.

•

Understand the extent of possible EPLI or other insurance coverage.

•

Understand where risks lie for errors by payroll companies.
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John Gessner
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Louis Pechman
Pechman Law Group PLLC
pechman@pechmanlaw.com
Carolyn D. Richmond

Fox Rothschild, LLP
crichmond@foxrothschild.com
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