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What is Appraisal?
•
•
•
•
•
•
•

Dispute Resolution, provided for in Contract
May be used for Covered loss in dispute
Distinct from Mediation or Arbitration
May be concluded without the Neutral
Neutral must be able to opine substantively
Appraisal must be concluded – may not impasse
Beware of Policy Arbitration Provision
– Looks like Appraisal but is different and dangerous

Demanding an Appraisal
Charles P. Edwards
Co‐chair, Insurance Recovery Group
charles.edwards@btlaw.com
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The Appraisal Clause
If you and we do not agree on the amount of loss or damage,
either party may make a written demand for an appraisal of the
loss or damage. … Each appraiser will separately state the value
of the property and the amount of the loss or damage. If the
appraisers do not agree, they will submit their statements to the
umpire. Agreement by the umpire and either of the appraisers
will be binding on you and us.
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Matters for Appraisal
• Appraisals only cover disputes over amount of loss or damage.
• Still significant room for disagreement over what “amount of
loss or damage” includes.
– Dollar value only?
– Scope of damage?
– Causation of damage?

• Appraisal does not extinguish breach of contract or extra‐
contractual claims independent of disputes over amount of
loss or damage.
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Timing of Demand
• Most first party property policies have suit limitations periods.
State law differs on the extent to which these clauses are
enforceable.
• Time typically runs from date of loss or damage, but may run
from coverage denial.
• Policy language typically says “legal action against us”
– Question: Is appraisal time period limited by these clauses
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Timing of Demand
• May want to seek court guidance on policy interpretation
before appraisal, if disputes exist over what policy covers.
• Another alternative is to have appraisers/umpire issue award
that would be contingent on what the court decides the policy
covers.
• Parties should make sure charge to appraisers is clear enough
and award is clear enough that parties are not bound where
they did not intend to be bound.
– Blanket “reservation of rights” may not be sufficient
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Waiver/Estoppel
• Failure to timely invoke right
• Participation in litigation
• Insurer denial of coverage
– 15 COUCH ON INSURANCE § 210:71 (3d ed. 2010) (“As a general rule, a denial
of liability under the policy estops an insurer from pleading an arbitration
or appraisal clause of the policy as a defense to an action brought by the
insured on the policy.”).
– But see, In re State Farm Lloyds, 514 S.W.3d 789, 794 (Tex. App. 2017)
(denial of claim only evidence of waiver/estoppel)

• Agreeing to process, scope, etc.
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Choosing an Appraiser

How to Choose an Appraiser
The appraiser must be competent and articulate.
The appraiser needs to understand the issues and nature of the dispute.
The appraiser should be reasonably expert in the issues of value being
sought in the appraisal.
Appraiser should be capable of articulating his/her position.
Standard of “disinterest” of appraiser.

Qualifications of the Appraisers and Umpire
• The policy also may require that the appraisers and/or umpire be
“competent,” “disinterested” or “impartial.”
• Brickell Harbour Condo. Ass’n, Inc. v. Hamilton Specialty Ins. Co., 256 So. 3d
245, 249 (Fla. Dist. Ct. App. 2018) (an appraiser’s “direct or indirect
financial interest in the outcome of the arbitration,” including an
arrangement for a contingent fee, requires disclosure rather than
disqualification in the case of an appraiser.)
• State Farm Fla. Ins. Co. v. Parrish, 312 So. 3d 145 (Fla. Dist. Ct. App. 2021)
(public adjuster that had contingency interest in or represented insured in
appraisal process was not a “disinterested appraiser” under terms of
insurance policy and, thus, required disqualification from appraisal
process.)
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Umpire Selection

Umpire Selection
When to name Umpire
• Despite whether the policy outlines the appraisal procedure, the first order of business is
to select an umpire (most of the time)
• Waiting to see if there is disagreement to name the umpire is improper ‐ “If you can’t
agree on the umpire before starting, you will never be able to agree later on”

Appraisers agree on Umpire
Qualifications
Role is to settle disagreements between the appraisers
In Large Loss Situation almost acts as judge.

Umpire Selection
What happens when the appraisers can not agree on the
umpire

Court appointed umpires are usually “disinterested”, rarely
“competent” and often “un‐interested”.

Sometimes, the nominee of the opposing appraiser is the
“lesser of evils”.

Other Considerations
• Parties should discuss what type of person (i.e., attorney vs.
subject‐matter expert) is most appropriate as umpire and then
give direction to appraisers (who select umpire in most
instances).
• Parties can always agree to vary the process. Policy language
provides very few guidelines.
• Large, complex losses, may involve multiple appraisals, experts,
and/or court supervision.
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Documenting the Agreement to Appraise

+

The Appraisal Panel Should Never Be Left to Determine the
Scope of Appraisal!
The Parties Must reach agreement on the process by which the loss (or losses) is appraised!

What Format Should the Appraisal Take?
If the appraisal involves little or no dispute ‐ keep the appraisal as informal
as possible

If the appraisal involves disputes regarding scope of loss, causation, or
potential post appraisal coverage litigation, the appraisal should usually be
more formal.

Large Complex losses require detailed protocols.

Defining the Appraisal
The parties must clearly outline what valuations are
sought in appraisal and how they are to be reported.
On Large “Market Claims” policy concurrency may be
an issue and require further definition.
Multiple Insured’s may have separate Insurable
Interests Requiring separate awarded values.

Ground Rules

The Protocol Must Spell Out How, When and Where Issues!
Location for Hearings
Notices

Discovery Issues
Use of Experts

Communications
Timing and Deadlines

Confidentiality
Subpoenas
Reporting of Award
Other

Allowable Claims
How Appraisal will be conducted
Date of Valuation

Agreement to Appraise (Protocol):
• Once all parties are in place, formalized
agreement for submission should be
submitted in writing
•
•
•
•

Items in dispute
Method of valuation
Procedure for Appraisal
Detail of Award(s)

+

Scope of Appraisal
A. The appraisers and, failing agreement of the appraisers, then
any one appraiser and the umpire who agree, shall determine
the following [e.g.]:
1. Replacement Cost of the insured Property Pursuant to Policy
No(s) Issued by Insurer.
2. Actual Cash Value of insured Property.
3. Rental Value Loss incurred at insured Property

B. Neither the appraisers nor the umpire shall have authority to
decide questions of law. In connection with the appraisal
proceeding, neither Insurers’ appraiser, the policyholders’
appraiser nor the umpire shall attempt to resolve any issue of
insurance coverage, policy exclusions, compliance with the
policy terms and conditions, or any issue concerning the
limits of insurance available under the policy. A court having
jurisdiction over this matter shall address all such issues.

The Panel
The Parties Agree, and accept without limitation that NAME is competent and
disinterested as the word is commonly understood in insurance policies providing for
appraisal, that is that he/she has experience with determining values of the nature
presented by this appraisal and has no financial interest in the outcome. Further based
on NAME’s disclosure of DATE, the parties agree that he/she has no disqualifying
conflicts of interest.

To the maximum extent permitted by law, no party will assert any claims against the
umpire or appraisers seeking to hold them or their firms liable for any act or omission in
their performance as umpire or appraisers.

Communications

Neither the Insured, Insurer nor their
respective counsel shall have any ex parte
communication with the Umpire. The Insured
and the Insurer may have ex parte
communications with their own appraiser.

Neither appraiser can have any ex parte
communications with the umpire. Any written
communication to the umpire by any
appraiser must be copied to the other
appraiser.

Expenses

The Insured and Insurer shall
pay 100% of the compensation
of their own appraiser and
other costs that they
individually incur in the
appraisal.

The parties shall each pay 50%
of the costs associated with the
umpire’s expenses, hearings,
transcription or other similar
expenses that are necessary to
complete the appraisal.

Other
Definitions

Discovery Issues

Format for Appraisal

Confidentiality Issues

Appraisal Panel Defining
the Scope of the Appraisal
• Ideally the Parties will frame the Appraisal
• Lacking Parties’ agreement, the Panel must
• Scope per
– Carrier Appraiser

Insured Appraiser

Scope of the Appraisal
• Policy language establishes minimum
– Residential – Amount of Loss
• If you and we disagree on the Amount of Loss

– Commercial – adds Value of Property
• If you and we disagree on the Value of Property or
Amount of Loss

Scope of the Appraisal
• Policy language establishes minimum
– Markets respond to perceived abuse
– Policy language has become unique
– “Standard” ISO forms are increasingly rare

Scope of the Appraisal
• What is “Amount of Loss”
– What is wrong
• Damage from covered event
• On top of inherent condition
• Omit or depreciate inherent condition?

– What is required to remedy what is wrong
• Repair vs replace
• Continuous, line of sight, physical compatibility

– What is the cost to do so

Scope of Appraisal
• Does Initial Claims Handling Bracket
Appraisal?
– Generally, undisputed is the minimum
– Policy language may address this

Scope of Appraisal
• States vary on Causation in Appraisal
• May allow only pricing on agreed scope

Scope of Appraisal
• New element of loss
– not addressed during Initial Claims Handling

• Building Envelope
– Glazing – doors & windows
– Stucco, EIFS – direct or collateral with Glazing

Scope of Appraisal
• Large, Complex Case,
No Agreement from the Parties
• Chaos or Panel Procedure?
– Disruptive access attempts,
chaos breeds longer tail and less success

• Panel may, and should, craft Handling Plan

Panel Handling Plan
• Coordinated schedule for access
– Experts, consultants onsite together
– In separate areas not co‐mingled
– Less disruptive and more success with access

Panel Handling Plan
• Panel schedule for overall process
– Schedule for
•
•
•
•
•
•
•

Expert reports due
Consultants’ take offs and reports due
Appraisers’ materials final
Appraisers agree or engage Umpire
Full panel joint site inspection and hearing
Proposed award package from Umpire
Executed award from Panel

Scope of Appraisal
• Elements of loss not in Dispute
• Residential CAT Loss
– Dispute on Building
– No dispute on Contents, Other Structures
– Silent on ALE, Ordinance or Law (Code)

Scope of Appraisal
• Partial Denial, loss now in Appraisal
• Agreement of the parties or court order?
• If none, panel may Value the Loss and
delineate the denied element on the Award

Reporting the Appraisal
• Appraisal provisions are vague
– Most require demand and award in writing
– Appraisal Process best practice involves forms
•
•
•
•

Agreement from the Parties if available
Selection of Umpire
Panel Handling Plan
Award

Selection of Umpire SOU

Selection of Umpire SOU
• Pertinent Info for Appraisal Forms
– Party names, Policy & Claim #s, Date of Loss, peril,
location

Selection of Umpire SOU

Selection of Umpire SOU

Appraisal Award
• Award should comport with the Policy
– Locations
– Buildings
– Coverages
– sub‐limits

Appraisal Award

Appraisal Award

Appraisal Award

Appraisal Award

Appraisal Award
• Award with Partial Denial
– Carrier denied Roof, admitted coverage otherwise

Enforcing and Challenging the Appraisal
Charles P. Edwards
Co‐chair, Insurance Recovery Group
charles.edwards@btlaw.com
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Enforcing/Challenging the Appraisal
• Similar to arbitration, courts generally have strong policy
favoring enforcement of appraisal awards.
• Different jurisdictions use different tests.
– Generally: fraud, collusion, exceeding authority

• Appraisers exceed their authority when they purport to decide
legal/coverage issues, or where award is based on
misinterpretation of policy.
– But, courts do not agree on what is a legal/coverage issue.
– Causation is usually biggest area of disagreement
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Enforcing/Challenging the Appraisal
• It also may be possible to challenge an appraisal before it takes
place. If the appraisal is conducted by court order over the
objection of one party, that order may be appealable.
• Florida’s Rules of Appellate Procedure, for example, provides
for an immediate appeal of a ruling determining the
entitlement of a party to an appraisal under an insurance
policy. Fla. R. App. Pro. 9.130(3)(C)(iv).
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Preserving Issues
• Reserve legal issues as part of appraisal.
• Document objections throughout the process.
• Ask court to intervene and interpret policy and guide appraisal if
necessary.
• Detail appraisal award elements, so court can sort out
legal/coverage issues.
– State Farm Lloyds v. Johnson, 290 S.W.3d 886, 894 (Tex. 2009) (“when an
indivisible injury to property may have several causes, appraisers can
assess the amount of damage and leave causation up to the courts.”)
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