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The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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Purpose of Termination Fees and Reverse Termination Fees
 A termination fee (whether forward or reverse) is a mechanism under which one
party agrees to pay the other party for assuming the risk of a broken deal:



Compensation element
Deal protection element in public M&A

 In public M&A, a buyer will generally negotiate for the target to pay a termination fee
in exchange for the buyer’s assumption of the closing risk resulting from the target
directors’ need to comply with their fiduciary duties.
 In public and private M&A, a target may negotiate for the buyer to pay a reverse
termination fee in exchange for the target’s assumption of closing risk caused by
various uncertainties associated with the buyer, such as the buyer’s ability to obtain
requisite regulatory approvals or acquisition financing.
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Termination Fees in Public Deals: Overview

Why in public M&A and generally not in private M&A?




Public M&A: Target directors need flexibility to comply with their fiduciary duties until
target stockholders approve the deal, which results in exceptions to various deal protection
provisions and creates risk of a broken deal
 Termination fee compensates the buyer for assuming this risk when a broken deal is

attributable to these risks
 Termination fee also creates a disincentive for an interloper to emerge that would

implicate the target directors’ fiduciary duties


Private M&A: While private target boards are subject to the same fiduciary duties as public
target boards, buyers in private M&A transactions structured as mergers generally require
that the requisite stockholder consent become effective immediately (or very soon) after the
execution of the merger agreement, thereby effectively eliminating the period during which
the target directors needs flexibility to comply with their fiduciary duties
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Termination Fees in Public Deals: Overview (cont’d)
Deal Protection Provision

Description

Common Fiduciary Exception(s)

No Shop

Prohibits target from soliciting or engaging in
discussions regarding alternative acquisition
proposals

•
•

Go-Shop (permits active solicitation)
Window-Shop (permits engagement with
a party who submits an unsolicited
proposal)

Board Recommendation

Target board must recommend to target
stockholders that they adopt the merger
agreement

•
•
•

Superior Proposal
Intervening Event
General fiduciary compliance

Obligation to Call and Hold
Stockholders’ Meetings

Target board must call and hold stockholder
meeting as promptly as practicable for
stockholders to vote on the merger

•

Target’s right to terminate merger
agreement to accept a Superior Proposal
(but see “Force the Vote”)
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Termination Fees in Public Deals: Fee Triggers
Fee Trigger

Prevalence

Termination by Target to accept a Superior Proposal

100%

Termination by Buyer following a Change in Recommendation

100%

Termination when a competing proposal has been announced and target enters into an
agreement for a competing proposal during a specified tail period:
•

By either party if no-vote

85%

•

By either party if the outside date occurs

83%

•

By Buyer if failure of a closing condition results from a [material and/or willful] breach of
a representation, warranty or covenant of the target

68%

Termination by Buyer for [material and/or willful] breach of No Shop

54%

Termination by Buyer for [material and/or willful] breach of Stockholder Meeting Covenant

27%

Naked No-Vote (generally limited to capped expense reimbursement)

27%

General [material and/or willful] breach resulting in failure to close

2%
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Termination Fees in Public Deals: Key Considerations in
Fee Triggers

• Fiduciary termination right
•

Match period

•

Last look period

• Naked No Vote:
•

Generally expenses capped at 1% of deal value

•

Stockholder coercion is a key concern (Corwin)

• Competing Proposal + Tail Period
•

Length of tail period (12 months)?

•

Definitive agreement or any agreement?

•

Any bidder?

•

Closing?

• Breach based triggers
•

Material?

•

Willful?
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Termination Fees in Public Deals: Fee Size
• Cogent (Del. Ch. 2010): Equity value is the appropriate measure
• Topps (Del. Ch. 2007): Smaller transactions can support a higher
percentage, especially if much of the fee is attributable to reimbursement
of the buyer's expenses.
• Phelps Dodge (Del. Ch. 1999): 6.3% was acceptable where Revlon
duties were not implicated
• Comverge (Del. Ch. 2014): Suggested a break-up fee of 5.55% might
have an "unreasonably preclusive effect on potential bidders“.
• No bright line rule
• General rule of thumb for practitioners  2% to 4%
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Reverse Termination Fees

Reverse Termination Fees: Fee Triggers

• Failure to obtain financing
• Failure to obtain regulatory approvals
– Antitrust / HSR
– CFIUS
– Other (e.g., FDA)
• Failure to obtain stockholder approval (when required)
• Failure to close by termination date
• Willful breach

Orrick | July 20
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Reverse Termination Fees: Failure to obtain
financing

• More common in transactions with private equity buyers, but strategic
transactions may include RTF
– Rose in prevalence prior to financial crisis, when competition among
PE buyers was high and financing was readily available
– Percentages increased during financial crisis, when deals were more
frequently abandoned
– Range from 4% - 6% of transaction value, although percentages
have been decreasing
– Percentages likely to be lower in strategic transactions

Orrick | July 20
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Failure to Obtain Financing: Drafting and
Negotiation Considerations

• Representations and Warranties
– Acquirer expects to obtain financing for the transaction and has delivered commitment
letters
– Acquirer is not aware of any circumstances that would prevent the lenders from
consummating the financing
– Funds obtained from lenders and equityholders will be sufficient to pay the purchase
price and all related fees and expenses
– Acquirer will be solvent immediately after closing (and consummation of financing)
• Covenants
– Acquirer will use best/reasonable/commercially reasonable efforts to satisfy the
conditions in the commitment letters and consummate the financing
– Acquirer will seek alternative financing on no less favorable (to the transaction) terms
– Target will provide certain financial information and otherwise cooperate with Acquirer's
financing efforts (including making personnel available, delivering auditor letters and
legal opinions and, if applicable, attending "road shows"
– Delivery of "required information" starts the "marketing period" to allow the lenders to
Orrick | July 20 syndicate the financing.
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Failure to Obtain Financing: Drafting and
Negotiation Considerations (cont'd)

• Conditions
– Acquisition agreement cannot contain a financing condition
– All conditions to Acquirer's obligations to close must have been satisfied or waived
• Termination
– Fee should be triggered whether Target terminates (e.g., reached termination date) or
Acquirer terminates (e.g., lenders terminated commitments
– Statement that fee constitutes reasonable liquidated damages
– Reimbursement of expenses incurred in litigating to obtain the fee
• Sole recourse / limited specific performance
• Xerox provisions
• Sungard provisions
• Parent/Sponsor Guarantee

Orrick | July 20
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Reverse Termination Fees: Regulatory Approvals

• Antitrust/HSR:
– More common in strategic transactions
– Drafting note: pay attention to whether closing condition is affirmative approval, or merely
expiration of waiting period
– Typically higher than financing failures – can range from 7-10%or higher (12% in
Google/Fitbit, 15% in AT&T/T-Mobile, 20% in Google/Motorola Mobility)
– Contrast with HOHW provisions
• CFIUS
– More common generally, but in particular with implementation of FIRRMA
– Drafting note: Same as with HSR, closing condition can be approval or mere expiration of
review period
• Other regulatory approvals (e.g., FDA)

Orrick | July 20
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Reverse Termination Fees: Other triggers

• Acquirer failure to obtain shareholder vote
• Failure to close by termination date
• Acquirer's willful breach

Orrick | July 20
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Litigation Involving Termination Fees
Delaware and New York Case Law

Agenda
•

When Does a Board Breach Its Fiduciary Duties in Agreeing to a Termination Fee?

•

When Are Termination Fees Enforceable?

•

When Are Termination Fee Exclusive Remedy Provisions Enforceable?

When Does a Board Breach Its Fiduciary Duties in
Agreeing to a Termination Fee?

• In Delaware, there are heightened Revlon duties for boards of
target companies anticipating a change in control. In a
shareholder action contesting a termination fee pursuant to
Revlon, the board must demonstrate that it acted reasonably in
pursuit of the highest price obtainable for the benefit of the
stockholders.
• Termination fees may conflict with Revlon duties if the fee
would coerce stockholders into voting in favor of the
transaction or have a chilling effect on third-party bids.
However, reasonable termination fees comport with Revlon
duties because they incentivize the buyer to give its highest
deal price possible in exchange for greater certainty.
• Delaware courts do not have a blanket rule but have held that
3% - 5% is reasonable on numerous occasions.
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Whether a termination fee is
reasonable is a fact-specific inquiry
considering:
• The dollar value of the fee relative to
target’s equity value (or enterprise
value in debt-heavy deals)
• Whether the fee will coerce the
stockholders into voting in favor of
the transaction
• Whether the fee will preclude or have
a chilling effect on third-party bids
• Whether the board negotiated the fee
• The cumulative effect of other dealprotection mechanisms
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When Does a Board Breach Its Fiduciary Duties in
Agreeing to a Termination Fee? (continued)

• Under the business judgment rule, shareholders must overcome a
presumption that directors acted with due care, in good faith, and in honest
belief that they were acting in the best interests of shareholders.
– Under Delaware law, if a transaction is not a change in control
transaction, boards are given business judgment deference with respect
to termination fees.
– Under New York and California law, boards have great leeway to lock up
a deal and are given business judgment deference with respect to
termination fees.

Orrick | July 20

21

When Are Termination Fees Enforceable?

• In disputes between parties to a merger agreement
regarding enforceability of the termination fee provision,
courts consider these factors:
– the explicit language of the agreement
– the implied covenant of good faith and fair dealing (i.e. “any terms
so obvious that contracting parties fail to include them”)
– the reasonableness of the percent of the fee

• Courts may refuse to consider:
– a party’s claim the fee permits recovery in excess of expenses
– a party’s claim that enforcing the termination fee is contrary to the
parties’ intentions
– a party’s claim that the other party’s board breached its fiduciary
duties in agreeing to a termination fee
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Example of explicit language in Kysor
Indus. Corp. v. Margaux, Inc., 674 A.2d
889 (Del. Super. Ct. 1996):
In the event that Margaux breaches its
undertakings under the foregoing
paragraph of this section, if the Board of
Directors of Margaux fails to approve the
contemplated transactions or withdraws its
approval, or if the transactions are not
approved by Margaux's stockholders,
Margaux shall promptly: (a) reimburse
Kysor for all expenses incurred in
connection with the transaction, including
without limitation, its due diligence
expenses and the fees and expenses of
its professional advisors, and (b) pay as
liquidated damages to Kysor a termination
fee equal to Three Hundred Thousand
Dollars ($300,000).
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When Are Termination Fee Exclusive Remedy
Provisions Enforceable?

• Depending upon the wording of an exclusive remedy provision, it is possible for a
would-be acquirer to recover damages beyond a termination fee if the target
company breached the merger agreement in terminating it. See Genuine Parts Co.
v. Essendant Inc., C.A. No. 2018-0730-JRS, 2019 WL 4257160 (Del. Ch. Sept. 9,
2019).
• In some instances, the contractual exception to an exclusive remedy provision is
tied only to a “willful breach,” which can complicate litigation. See NACCO Indus.,
Inc. v. Applica Inc., 997 A.2d 1, 19 (Del. Ch. 2009).
• Even if a target company breaches a merger agreement in terminating a merger, a
termination fee may nonetheless be a buyer’s exclusive remedy if the buyer agreed
to a broadly worded exclusive remedy provision. See Cirrus Holding Co. v. Cirrus
Indus., Inc., 794 A.2d 1191 (Del. Ch. 2001).
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