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Foreign Pensions

Mastering U.S. Tax
Reporting of Foreign
Retirement Account
Ownership and Distribution

Marsha Laine Dungog JD, LLM (US TAX)
•

Marsha Dungog is a Director at Andersen specializing in cross border tax
planning and tax compliance services for high net worth individuals. She is
a U.S. trained tax lawyer with over 20 years of experience providing
international tax advice and representation for clients seeking to infuse tax
sensibility in cross-border transactions, investments and philanthropic
ventures. Marsha’s areas of expertise include:
•
•
•
•
•

Cross-border individual tax planning for High Net Worth individuals and families.
Cross-border business structuring, financing and expansion.
Foreign pensions and retirement planning.
Charitable giving across borders.
U.S. international tax compliance.

• Marsha is admitted to practice law in the United States and Canada. She obtained her
L.L.M. in Taxation with distinction from Georgetown University Law Center, her J.D. cum
laude from Golden Gate University School of Law, and B.A. Honors in Political Science from
the University of the Philippines.
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Robert Hanson, Esq.
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•

Robert Hanson is the lead international tax attorney for
Parent & Parent LLP specializing in helping taxpayers
with offshore personal and business income and
reporting issues.
Throughout his career, he has
advised taxpayers on how best to make disclosures for
foreign corporations, pensions, and trusts.

•

Robert holds his JD from the University of Connecticut
School of Law, where he focused on tax studies, and is
admitted to practice in the State of Connecticut

Part I
U.S. Tax Classification and Reporting
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Key Challenges Facing U.S. Taxpayers
Background:
• According to the National Taxpayer Advocate, there are approximately 9
million US citizens living abroad, along with more than 170,000 U.S. military
service personnel. In addition, more than 330,000 U.S. students study
overseas. See NTA 2019 Purple Book, page 29 citing Department of State
estimates issued by the Bureau of Consular Affairs, CA by the Numbers,
Fiscal Year 2017 data (updated July 2018).
• The above numbers do not include U.S. lawful permanent residents (“US
green card holders”) and other individuals who are U.S. citizens at birth.
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Key Challenges Facing U.S. Taxpayers (cont’d)
•
•
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U.S. citizens living abroad participate in foreign retirement plans.
According to a report on workplace retirement accounts by the US GAO
submitted to the U.S. Senate Committee on Finance, the key challenges facing
U.S. taxpayers abroad who are participants in foreign plans are:
•

Complying with U.S. tax reporting requirements on foreign retirement savings.

•

Transferring foreign retirement savings when switching jobs as most foreign plans are not taxqualified under the Internal Revenue Code and could have tax consequences for U.S.
individuals participating in foreign plans.

•

IRS officials acknowledged that the tax treatment of foreign retirement plans is
not uniform, and treaty provisions are not uniform. Source: GAO, Workplace
Retirement Accounts (Jan. 2018) at p. 37.

•

See https://www.gao.gov/assets/690/689853.pdf

Key Challenges Facing U.S. Taxpayers (cont’d)
• Treasury Officials have informed the GAO that a change in the U.S. tax code
could improve the tax treatment of transfers between foreign retirement plans
that Treasury has already examined. Without further action, U.S. individuals
may not consolidate their foreign retirement accounts or may have to pay
higher U.S. taxes on transfers than U.S. taxpayers participating in qualified
plans in the United States, threating the ability of U.S. individuals to save for
retirement abroad.
• Until the above issues are addressed, categorizing a foreign retirement
account for US tax reporting under the IRC is challenging:
–
–
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It may be reported as one of several different designations that may or may not be eligible for tax
deferral in the United States.
Depending on its category, it may initiate a complex set of US reporting requirements on
retirement assets (such as contributions, earning, distributions) which is not typically required of
taxpayers with US-based retirement plans.

Foreign Pensions
Classification
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Foreign Pensions - Classification
• Defined contribution plans:
•

•

Plans funded by the employer, employee or both with benefits paid by the plan based
solely on the amount contributed to the plan (plus or minus income gains, expenses and
losses allocated to the plan).
Example: U.S. 401(k)s.

• Defined benefit plans:
•
•
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Plans generally funded only with employer contributions that promise a specified periodic
benefit based on various actuarial factors including age, earnings history, and years of
service.
Example: cash balance plans, corporate pensions (legacy).

Foreign Pensions – Classification (cont’d)

•

Self‐directed plans:
•
•

•

Plans funded by a self-employed individual or by an employee without employer
assistance.
Examples: U.S. Individual Retirement Accounts (IRAs), Roth IRAs or Simplified
Employee Pensions (SEPs); Canadian Registered Retirement Savings Plans (RRSPs)
and Registered Retirement Income Funds (RRIFs).

Unfunded plans:
•
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Unfunded, nonqualified deferred compensation plans generally used to provide
supplemental benefits to executives.

US Tax Principles in Foreign Pension
Classification & Reporting
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Doctrine of Constructive Receipt
•

In general, gains, profits and income are included in gross income in the year in
which they are actually or constructively received. Treas. Reg. §1.451-1(a).
• Income is constructively received by a taxpayer when it is “credited to his
account, set apart for him or otherwise made available so that he may draw
upon it at any time or so that he could have drawn upon it during the taxable
year if notice of intention to withdraw had been given.” Treas. Reg. §1.451-2.
• U.S. courts and the IRS apply this doctrine where the taxpayer has:

•
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•

An unqualified vested right to receive immediate payment of income, and

•

Has not delayed a payment that would otherwise be due to him.

Comm. v. Glenshaw Glass Co., 75 S. Ct. 743 (1955) (“clear accession to
wealth, clearly realized, over which taxpayers have complete dominion...”)

Economic Benefit Doctrine
•
•

Applies to cash basis taxpayers.
A taxpayer recognizes income when he has acquired the economic benefit
of monies that are unconditionally and irrevocably transferred to him or her,
although not necessarily accessible.

•

Typically applies where the taxpayer:
•

Is an employee in a deferred compensation arrangement.

•

Employer has irrevocably set aside monies or properties in a trust to benefit
employee.

•

Trust is beyond reach of employer’s creditors.

•

Employee has vested rights in the trust, with receipt only conditioned on the
passage of time.

Sproul v. Comm., 16 T.C. 244 (1951).
Applies to escrow accounts and trusts established to benefit the taxpayer.
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Foreign Pensions under the IRC
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Foreign Pensions: Analytical Matrix (A)

Q1: Is it a Foreign
Pension

NO

No Further Analysis Required

YE
S

Q2: Is it a Code
§401(a) Qualified
Pension?

YE
S

NO

*Consider Nonexempt Employees Trust
Under Code §402(b)

NO

*Consider Foreign Grantor Trust
Treatment under Code§671-679

•
•
•
•

Contributions ER: Tax –deferred.
Contributions EE: Tax -deferred
Earnings :Tax- deferred
Distributions: Taxable

Section 401(a) Qualified Plans
•
•
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Most U.S. domestic plans are treated as qualified plans. Very rarely are
foreign pension plans treated as qualified plans.
U.S. qualification requirements:
•

Meets the requirements of §501(a) which provides a circuitous reference back to
§401(a) in defining a tax exempt organization.

•

Code§401(a) states that a tax exempt organization includes an employee’s trust
created or organized in the U.S. and forming part of a stock bonus, pension or
profit sharing plan of an employer for the benefit of its employees or beneficiaries.
•

Note: “Employees Trust” not defined in the Code.

•

Note: 401(a) requirements must be met to be treated as a qualified plan.

•

IRS view: If plan is not an employee’s trust, then all contributions and earnings are
reported on U.S. individual’s tax return.

•

Earnings/Accretions: Not taxed while in plan.

•

Distributions: Taxed under Code§72 (portion equivalent to investment in
contract not taxed).

Section 402(b) Nonexempt Employees Trust
Most foreign pension plans fall under§402(b).
Note that§402(b) covers contributions and earnings within a nonexempt
employees trust, NOT transfers between plans.

Must be an “employees trust”. Characteristics:
•

“Funded” i.e., assets are protected from claims of employer’s creditors and
related entities.

•

Will not meet 401(a) because it is not created or organized in the U.S.
o

Rarely will meet 402(d), i.e., if foreign plan could qualify as 501(a) exempt trust but
for the fact it is organized outside the U.S., it will be treated as trust exempt from tax
under 501(a).

Section 402(b) Nonexempt Employees Trust
•

Code§402(b) governs contributions and earnings within a nonexempt
employees trust.
• §402(b) does not address transfers and rollovers between nonqualified
plans. Rollover provisions under §402(c) only apply to qualified plans.
Generally, a transfer from a foreign plan is treated as a taxable distribution.

•

Code §402(b) (1), (2) provides that:
•

Contributions made by an employer to a nonexempt employees trust are
includible in the gross income of the employee under Code §83.
•

i.e., to the extent such amounts are vested and not subject to a
substantial risk of forfeiture.

•

Under Section 83, amount includible in gross income is the FMV of the
property transferred minus the amount paid.
• Here, value of employee’s interest in the trust is substituted for
FMV of the property.

•
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Amounts actually distributed or made available to an employee by a
nonexempt employees trust shall be taxable in the year in which distributed
or made available to employee under Code §72.

Section 402(b) Nonexempt Employees Trust
Taxation of Income Accrued in the Nonexempt Nongrantor Trust
• Generally not taxable to the employee-beneficiary as long as contributions
by employee are incidental.

•
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Code§402(b)(3): Beneficiary of a nonexempt employee’s trust described in
Code Section 402(b)(1) shall not be considered any owner of the trust
under Subpart E, part 1 of Subchapter J.
•

But see, Treas. Reg. §1.402(b)-1(b)(6): Where employee contributions to a
nonexempt trust are not incidental when compared to employer
contributions, if the applicable requirements of Subpart E are satisfied, the
beneficiary is treated as the owner of the portion of the trust attributable to
the employee’s contributions.

•

“Not incidental”: If the total employee contributions as of any date exceed
the employer contributions on behalf of the employee on the same date.

Section 402(b) Nonexempt Employees Trust
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•

Treas. Reg. §1.83-3 defines property as including real or personal property
other than money or an unfunded or unsecured promise to pay in the
future. Property also includes a beneficial interest in assets (including
money) transferred or set aside from claims of the transferor’s creditors.

•

Code§402(b)(4)(A): If disqualification from 401(a) status is on account
of failure to meet requirements of 401(a)(26) or 410(b), then a highly
compensated employee (HCE) shall include in gross income an amount
equal to the employee’s vested accrued benefit as of the close of the
taxable year of the trust in lieu of the amount includible in income under
402(b)(1) or (2).
•

402(b)(1) : Contributions by employer included in employee’s gross income
to the extent substantially vested. Amount is not the FMV of the property but
value of the employee’s interest in the trust.

•

402(b)(2): Distributions actually made to employee or available to the
employee in the year distributed shall be includible in income of the
employee under Section 72.

Section 402(b) Nonexempt Employees Trust
(cont’d)
•

Contributions: Will be includible in US individual’s gross income and taxed
currently.
•

•

•
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Employee Contributions: Includible in US beneficiary’s gross income if Treas.
Reg. §1.402(b)-1(b)(6) thresholds are met:
•

Employee contributions are not incidental when compared to employer contributions, and

•

Applicable requirements of Subpart E are satisfied.

Employer Contributions: Includible in US person’s gross income if conditions
under Treas. Reg.§1.402(b)-1(a) thresholds are satisfied.
•

Contribution is substantially vested (i.e. not subject to a substantial risk of forfeiture per
Code §83(a) principles).

•

If disqualification from 501(a): Plan is discriminatory and participant is a highly
compensated employee (see next slides).

Earnings/Accretions: Taxed in year of distribution or year made available to
US person under Code §72 rules.

Foreign Pensions: Analytical Matrix (A)
YES

Q1: Is it an
Employees Trust?

N
O
*Consider Foreign Grantor Trust
Treatment under Code§671-679

YE
S

YE
S

Q2: Is it Funded?

N
O

NO
• Contributions: Included in gross
income (if vested)
• Earnings :Not taxed until
distribution
• Distributions: Taxed in year of
receipt under Code §72

NO
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Q3: Is it
Discriminatory

Q3: Is Participant
Highly Compensated?

• Contributions: Included in
gross income (if vested)
to extent of vested
accrued benefit in plan
• Earnings :Currently
included in taxable
income
• Distributions: Taxed in
year of receipt under
Code §72 note however
that under MTM rules, the
distribution amounts will
be likely nominal.

YES

Section 402(b) Nonexempt Employees Trust –
When is a foreign plan discriminatory?
Code§401(a)(5) Nondiscrimination Requirements:
•

Based on tests under Code§401(a)(26) and Code§410(b) regarding minimum
participation and coverage tests.
•

401(a)(26) – threshold is plan must benefit the lesser of 50 employees or the greater
of 40 percent of all employees of the employer or 2 employees (if there is only 1
employee, such employee)

•

410(b)- plan must meet 1 of the following requirements:
•
•
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Plan benefits at least 70 percent of employees who are not HCE
Plan benefits a percentage of employees who are not HCEs which is at least 70 percent of the
percentage of HCEs benefitting under the plan

•

Due to plan participants potentially excluded from testing pool, the assumption
is that a foreign private pension is almost always discriminatory.

•

Employees typically excluded: nonresident aliens with no U.S. source earned
income from employer.

Section 402(b) Nonexempt Employees Trust –
Who is a Highly Compensated Employee?
Code§414(q) test for Highly Compensated Employee:
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•

Is a 5% owner at anytime during the year (or was during a preceding year), or

•

Has a compensation in excess of $120,000 (adjusted), or

•

Measurement at separation of service or > age 55.

•

Exclude: Non-resident alien employees without U.S. sourced earned income
from employer.

Section 402(b) Nonexempt Employees Trust
(cont’d)
If Plan is discriminatory and U.S. person is highly compensated, then:
•

Participant is taxable on “vested accrued benefit” – Code§402(b)(4)(A)
o

PLR 9212019 (12/20/1991): Vested accrued benefit means “the participant’s vested
accrued benefit equal to the participant’s Trust account balance, but not greater than
the present value of the participant’s vested accrued benefit under the Plan”.

o

Rev. Rul. 2007-48, 2007-30 IRB 129 (7/2/2007).

•

Effectively a mark‐to‐market regime.

•

Contributions: All employer contributions included in gross income on a current
basis.

•

Earnings/Accretions: Included in gross income on a current basis.

If Plan is discriminatory and U.S. person is NOT highly compensated, then:
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•

Contributions: Fully vested contributions are included in gross income.

•

Earnings/Accretions: Not taxed until distribution.

•

Distributions: Taxed in year of distribution pursuant to Code§72 (annuity rules).

Section 402(b) Nonexempt Employees Trust
(cont’d)
IRS Rev. Ruls. 57-528, 57-37:
-

-

Employer contributions included in employee’s current income.
o

Contributions were fully vested and nonforfeitable interests.

o

Conveyed in a separate trust to provide for unemployment and other benefits to its
employees.

Doctrine of constructive receipt applied.

Rev. Rul. 60-31 as modified by Rev. Ruls. 64-279, 70-35.
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Section 83 Property Transferred in Connection
with Services
• Generally, property in which a person has a beneficial interest will be
included in gross income in the year when such person’s rights over
the property are transferrable or not subject to a substantial risk of
forfeiture, whichever is applicable. Code § 83(a).
• Property is “substantially vested” when it either transferrable or not
subject to a substantial risk of forfeiture.
• Transferrable – when person receiving property can sell, assign or
pledge (as collateral for a loan or as security or for any other purpose)
his interest to any other person other than the transferor of the
property and if the transferee is not required to give up the property if
a substantial risk of forfeiture arises. Treas. Reg.§1.83-3(d).
• Substantial Risk of Forfeiture.

31

Section 671-679 Foreign Grantor Trust
Applies to foreign trusts:
• Classification as trusts – see Treas. Reg.§301.7701-4(a).
• Treated as foreign – see Code§7701(a)(30) (Court and Control tests).

Code§679(a)(1):
• A U.S. person who directly or indirectly transfers property to a foreign trust shall
be treated as the owner for his taxable year of the portion of such trust
attributable to such property if for such year there is a U.S. beneficiary of any
portion of such trust.

Requirements:
• A U.S. person transferor/grantor.
• A U.S. person beneficiary.
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Foreign Pensions: Analytical Matrix (B)
No Further
Analysis
Required

NO

Q1: Is it a Foreign
Pension?

YES

Q2: Is it a Code
§401(a) Qualified
Pension?

YES

•
•
•
•

Contributions ER: Tax-deferred
Contributions EE: Tax-deferred
Earnings: Tax-deferred
Distributions: Taxable

N
O
Q4: Is it a Foreign
Grantor Trust
under Code §679?

YE
S
•
•
•
•
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Contributions ER: N/A
Contributions EE: Non-deductible
Earnings: Taxable
Distributions: Non-taxable

NO

Q3: Is it a Code
§402(b)
Nonexempt
Employees Trust?

YES

• Contributions: Included in gross
income (if vested)
• Earnings: Inclusion in gross
income turns on whether Plan is
discriminatory and participant is
HCE.
• Distributions: Tax on distribution
turns on whether Plan is
discriminatory and participant is
HCE.

Section 409A Deferred Compensation
Arrangements
•
•

Most foreign pension plans that are not qualified plans are exempt from
taxation under Code 409A which taxes deferred compensation.
Conditions for foreign pension plan exemption from 409A:
– Must have an applicable tax treaty that excludes contributions made to a foreign
nonqualified deferred compensation plan from U.S. taxes;
– Must be a broad-based foreign retirement plan under 409A; or
– Must be subject to a totalization agreement.

•
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See T.D. 9321, 72 F.R. 19234 (2007); 70 F.R. 57939 (2005); Treas. Reg.
§1.409A-1(a)(3)(v).

Section 911 Foreign Earned Income Exclusion
(FEIE)
Conditions for FEIE:
• Have foreign earned income, and
• Have foreign tax home, and
• Meet either the Bona Fide Residence Test or the Physical Presence Test, and
• Have made a valid election.

What is foreign earned income?
• Income for services performed in a foreign country.

What is not foreign earned income?
• Income paid by U.S. government or its agencies to government employees or to
members of the U.S. armed forces, even if earned in a foreign country.
• Pensions, annuities, social security benefits.

35

Section 911 Foreign Earned Income Exclusion
(FEIE)
Treatment of pension contributions to a non-exempt employees trust under
Code§402(b) for FEIE purposes:
• Employer contributions: Excluded from foreign earned income for purposes of
calculating the FEIE. See Code §911(b)(1)(B)(iii).
• Employee contributions (aka elective deferrals): Included in foreign earned
income for purposes of calculating the FEIE. See PTMA 2007‐00173.
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Part II
Treaty Classification & Reporting
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Tax Treaties
Why does it matter?
• U.S. individuals are subject to U.S. income taxes on their worldwide income,
which could include contributions and earnings accrued within and distributions
from their foreign workplace retirement plan.
• Tax treaty provisions may reduce foreign income taxes owed by U.S. individuals
on income sourced from treaty country (through credits, deductions, exemptions,
tax rate reductions).

• Absent specific treaty provisions, current U.S. tax law does not exempt from U.S.
taxation transfers in foreign workplace retirement plans.
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o

Example: Hong Kong retirement system (Mandatory Provident Fund) – automatic
transfer of terminated employee’s account from employer contribution account to a
personal account in the same plan is treated for U.S. tax purposes as a taxable
transfer within the foreign workplace retirement plan.

o

Rationale: Transfer of retirement assets within or between plans implies that the U.S.
individual participant has some access to and control over his or her retirement funds
= “constructive receipt doctrine”.

From US GAO Study on Workplace
Retirement Plans
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Background on Tax Treaties
U.S. Bilateral Income Tax Treaties:
• The United States has a network of 62 comprehensive income tax treaties (as of
October 2019). Depending on outcome of treaty negotiations, final text of treaty
may or may not include Article 17 provision under 2016 Model.
• U.S. Model Income Tax Convention (“Model Treaty”) revised in February 2016
includes proposed language under Article 17 which describes how pension
distributions and earnings are to be taxed in each country and how transfers of
funds between pensions may be exempt under certain circumstances.
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Applicable Tax Treaty Provisions
2016 U.S. Model Income Tax Convention.
Article 17, Par. 2(b):
Where a citizen of the United States who is a resident of ______is a
beneficiary of, or a participant in, a pension fund established in _______,
the United States may not tax the income earned by the pension fund as
income of the individual unless, and then only to the extent that, it is paid
to, or for the benefit of, that individual from the pension fund (and not
transferred to another pension fund established in ___________ in a
transfer that qualifies as a tax-deferred transfer under the laws of
___________).
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How To Review a Tax Treaty Provision
Identify tax residency of U.S. individual/plan participant under Article 4.
•

In the event of dual residency, apply tiebreaker rules to assign residency to
treaty country where U.S. individual has closer personal and economic
relations.

•

If tiebreaker rules do not apply, resort to Competent Authority.

•

Review all protocols of applicable Treaty to see if residency rules have
changed.

Review Pension/Annuity provisions of the Treaty under Article 17, 18 or 19 as
may be applicable.
•

Generally, country of tax residency has primary right to tax pension distribution
or annuity under domestic tax laws unless tax treaty provides an exception to
that rule.

Refer to “Saving Clause” under Article 1 to ascertain scope.
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U.S. Bilateral Income Tax Treaty Benefits –
Saving Clause
In General:
•

Almost all U.S. tax treaties contain a “Saving Clause” which is a way to
preserve or “save” the right of each country to tax its own residence (and in the
case of the U.S., its citizens).

•

Treaties with a Saving Clause do not generally reduce U.S. income tax for U.S.
individuals, unless an exception applies.

Examples:
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•

U.S.-Australia Tax Treaty Article 1(3) with exceptions under 1(4).

•

U.S.-Mexico Tax Treaty Article 1(4) with exceptions under 1(5).

U.S. Bilateral Income Tax Treaty Benefits –
Saving Clause (cont’d)
2016 U.S. Model Treaty, Article 1(4)
Except to the extent provided in paragraph 5 of this Article, this Convention shall
not affect the taxation by a Contracting State of its residents (as determined
under Article 4 (Resident)) and its citizens. Notwithstanding the other provisions
of this Convention, a former citizen or former long-term resident of a Contracting
State may be taxed in accordance with the laws of that Contracting State.
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U.S. Bilateral Income Tax Treaty Benefits –
Saving Clause (cont’d)
2016 U.S. Model Treaty, Article 1(5)
The provisions of paragraph 4 of this Article shall not affect:
a) the benefits conferred by a Contracting State under paragraph 3 of Article
7 (Business Profits), paragraph 2 of Article 9 (Associated Enterprises),
paragraph 7 of Article 13 (Gains), subparagraph (b) of paragraph 1,
paragraphs 2, 3 and 6 of Article 17 (Pensions, Social Security,
Annuities, Alimony and Child Support), paragraph 3 of Article 18
(Pension Funds), and Articles 23 (Relief From Double Taxation), 24
(Non-Discrimination) and 25 (Mutual Agreement Procedure); and
b) the benefits conferred by a Contracting State under paragraph 1 of
Article 18 (Pension Funds), and Articles 19 (Government Service), 20
(Students and Trainees) and 27 (Members of Diplomatic Missions and
Consular Posts), upon individuals who are neither citizens of, nor have
been admitted for permanent residence in, that Contracting State.
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U.S. Bilateral Income Tax Treaty Benefits
2016 U.S. Model Treaty – Article 17
•

Generally, pension beneficially owned by resident of Contracting State is
taxable only in that Contracting State.

•

Amount of pension exempt from tax in Contracting State also exempted in
residency State.

•

Deferral of plan earnings until distribution:
o

Excepted from saving clause –available to U.S. citizens.

o

Deferral does not extend to transfers within pension funds.

Examples:
• U.S.-Canada Tax Treaty (Art XVIII) – beneficial owner of pension resident in
Contracting State subject to tax on distribution from other Contracting State
depending if periodic or lump sum.
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U.S. Bilateral Income Tax Treaty Benefits
Deduction of plan contributions and exclusion of accrued benefits for certain
taxpayers participating in “home country” plans:
•
•
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Excepted from saving clause–generally only available to U.S. residents (SPT) –
not available for U.S. citizens / green card holders.
Various limitations apply (e.g., plan established before exercise of employment
in other country, contribution limits, time limits).

Tax Treaties with Pension Provisions
Country

Deferral of Earnings Unit Distribution*

Deduction of Plan Contributions & Exclusion of
Certain Accrued Benefits for U.S. Citizens*

Austria
Belgium

Deduction of Plan Contributions & Exclusion of
Certain Accrued Benefits for “Home Country”
Plans**
Art. 18(5)

Art. 17(6)

Art. 17(9)

Art. 17(7)

Art. XVIII(8)

Brazil
Bulgaria

Art. 17(5)

Canada

Art. XVIII(7)

Art. XVIII(13)

Germany

Art. 18A(1)

Art. 18A(5)

Iceland

Art. 17(4)

France

Art. 18(2)
Art. 18A(2)

Ireland

Art. 18(5)

Italy

Art. 18(6)

Malta

Art. 18

Mexico
Netherlands

Art. 19(7)

Art. 19(10)

Art. 19(8)

South Africa

Art. 18(6)

Sweden

Art. 19(4)

Switzerland

Art. 28(4)

United Kingdom

Art. 18(1)

Art. 18(5)

* Treaty benefit is excepted from the saving clause
** Treaty benefit is excepted from the saving clause (but generally only for resident aliens not admitted for permanent resid ence)
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Art. 18(2)

U.S. Bilateral Income Tax Treaty Benefits
Government pensions
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•

2016 U.S. Model Treaty (Article 19) provides remuneration received (except
pensions) taxable only in the Contracting State where individual rendered
services.

•

U.S.-Australia Tax Treaty (Article 19) includes government pensions as
remuneration exempt from tax by other Contracting State.

•

U.S.-Canada Tax Treaty (Article XIX) excludes pensions as government
remuneration taxable only in Contracting State where services were rendered.

•

U.S.-Mexico Tax Treaty (Article 20) excludes pensions as government
remuneration taxable only in State where services where rendered.

International Social Security (Totalization)
Agreements
In General: Bilateral treaties which close gaps in social security coverage for
people who migrate between countries.
As of October 2019, the U.S. has entered into 31 totalization agreements.
See https://www.ssa.gov/international/status.html:

Australia**

Austria

Belgium

Brazil**

Canada

Chile**

Czech Republic

Denmark

Finland

France

Germany

Greece

Hungary

Iceland*

Italy

Japan

Korea (South)

Luxembourg

Mexico***

Netherlands

Norway

Poland

Portugal

Slovak Rep.

Slovenia*

Spain

Sweden

Switzerland

United Kingdom

Uruguay

*Agreement has been signed but Congress has not approved. No effective date yet.
**Countries with nationalized private social security programs.
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International Social Security (Totalization)
Agreements (cont’d)
•

While the social security programs of many countries remain Unfunded
and Unsecured, in the past two decades approximately 32 countries have
modified their mandatory social security programs to provide for mandatory
withholding of amounts that are deposited into a State-regulated account
over which the participant has at least some investment control (“privatized
social security”). These countries are:
•
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Argentina, Australia, Bolivia, Bulgaria, Chile, China, Colombia, Costa Rica,
Croatia, Denmark, Dominican Republic, El Salvador, Estonia, Hong Kong,
Hungary, Italy, Kazakhstan, Kosovo, Kyrgyzstan, Latvia, Mexico, Mongolia,
Nigeria, Peru, Poland, Russia, Singapore, Slovakia, Sweden, United Kingdom
and Uruguay.

International Social Security (Totalization)
Agreements (cont’d)
• Mexico and other members of the Organization for Economic Co-operation
and Development (“OECD”) have modified their social insurance programs
in this manner. In sum, these social insurance programs are mandatory,
publicly regulated (though not publicly administered as in the United States)
funded and secured (“Funded and Secured”). These countries are:
•

Australia, Austria, Belgium, Canada, the Czech Republic, Denmark, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Korea, Luxembourg, Mexico,
the Netherlands, New Zealand, Norway, Poland, Portugal, the Slovak Republic, Spain,
Sweden, Switzerland, Turkey, the United Kingdom and the United States.

• Tax advisors should be wary that the above countries have foreign pensions
that are hybrid public-private pensions (aka “foreign privatized social
security”). They have nationalized private social security programs that will
not fit into a “traditional” foreign pensions analysis
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International Social Security (Totalization)
Agreements (cont’d)
• Where there is no Totalization Agreement in place, foreign social security
taxes paid by the US person as compulsory payments mandated by the
foreign government may constitute creditable foreign ta.
• Treas. Reg. § 1.901-2(a)(2)(ii)(C) Pension, Unemployment, And Disability Fund
Payments. — A foreign levy imposed on individuals to finance retirement, old-age,
death, survivor, unemployment, illness, or disability benefits, or for some substantially
similar purpose, is not a requirement of compulsory payment in exchange for a specific
economic benefit, as long as the amounts required to be paid by the individuals
subject to the levy are not computed on a basis reflecting the respective ages,
life expectancies or similar characteristics of such individuals.
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Foreign Pensions
U.S. Tax Reporting & Compliance Challenges
Best Practices Discussion
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Foreign Pensions – Reporting Issues
Form 3520 “Annual Return To Report Transactions With Foreign
Trusts and Receipt of Certain Foreign Gifts”.
• See IRS Notice 97-34
• Required even if foreign pension income is exempt from U.S. tax
under treaty (see INFO 2011‐ 0096)
• Exception provided for:
– transfers to, ownership of, and distributions from Canadian
RRSPs and RRIFs ‐ Form 8891 now obsolete.
– Transfers to a foreign trust for FMV (but see Part II of Form
3520)
– Transfers to employee plan trusts (including trusts containing
deferred compensation) and transfers to charitable trusts.
– See also, Notice 2003-75.
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Foreign Pensions – Reporting Issues
Who must file Form 3520 under Code § 6048:

•

US person who creates a foreign trust

•
US person who transfers money or property (directly or indirectly) to a foreign
trust including by reason of death
•
US person who transfers property to a related foreign trust in exchange for an
obligation of the foreign trust(or of a person related to the foreign trust) and treats the
obligation as a “Qualified Obligation” under Notice 97-34 during the current year.

•
The executor of an estate of a US citizen or US resident decedent if at the time
of death: (a) the US citizen or resident decedent was treated as the owner of any
portion of the trust; or (b) any portion of the foreign trust was included in the gross
estate of the decedent
•

US person treated as owner of a foreign trust

•
US person who receives a distribution (either directly or indirectly) from a foreign
trust, or has the uncompensated use of trust assets.
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Foreign Pensions – Reporting Issues (cont’d)
Form 3520‐ A, “Annual Information Return of a Foreign Trust With a
U.S. Owner”
-

-

-

Required if the foreign pension is classified as a foreign grantor trust ‐
Code § 6048(b).
Form 3520 ‐ A is generally filed by the trustee or fiduciary of a foreign
grantor trust. In reality, this responsibility will fall on the grantor/plan
participant.
If the foreign trust does not complete Form 3520-A, the US owner must
complete and file a substitute Form 3520-A to Form 3520, otherwise the
US owner may be liable for penalties under Code 6677(b).
Exceptions to filing:
-
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Canadian RRSPS, RRIFs with respect to a US citizen or resident alien
interest holder who is eligible to file Form 8891, US Information Return for
Beneficiaries of Certain Canadian Registered Retirement Plans (now
obsolete).

Foreign Pensions – Reporting Issues (cont’d)
Form 3520 Part I – Completed by:
•
A US person who transferred property during the tax year to the foreign
trust;
•
A US person holds an outstanding obligation issued during the current
year; or
•
A US person who is the executor of a US estate and the decedent made a
transfer to a foreign trust by reason of death, decedent was treated as owner of
any portion of foreign trust prior to death, or the estate assets include a foreign
trust
Form 3520 Part II – Completed by:
• A US owner of any portion of a foreign trust
Form 3520 Part III – Completed by:
• A US Person who received a distribution from a foreign trust; or
• A US person who is an owner or beneficiary of a foreign trust that either made a
loan of cash or marketable securities to you or a related person, or, provided a
related US person with uncompensated use of trust property. Cross reference with
Rev. Proc. 97-34 (Qualified Obligations)
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Foreign Pensions – Reporting Issues (cont’d)
Form 3520 Part III – Distribution from Foreign Trust
Beware of the “Throwback Tax”
• If no Grantor Trust Beneficiary Statement or Nongrantor Trust Beneficiary
Statement received, taxpayers need to complete the Default Calculate of Trust
Distributions and the Calculation of Interest Charge.
• If such Statement(s) were provided, then taxpayer may complete the Actual
Calculation of Trust Distributions Schedule and avoid the calculation of interest.
• Calculation of Interest Charge can create a large tax liability that may exceed the
amount received in distribution.
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Foreign Pensions – Reporting Issues (cont’d)
Compliance Pointers and Best Practices for Form 3520 and/or Form
3520-A
CAVEAT: The statute of limitations for assessing penalties under §
6677(a) and § 6677(b) ends three years after a complete and
accurate Form 3520 and/or Form 3520-A is filed.
1.
2.
3.
4.
5.
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Late-filed Form 3520
Substitute Form 3520-A
Contesting Penalty Assessments
Reasonable Cause and Not Willful Neglect
Tales from the Front Line

Foreign Pensions – Reporting Issues (cont’d)
Form 3520/3520-A Failure to File Penalty Structure under Code § 6677(a),(b)
Source: IRM 20.1.9.13.4
If Form 3520 is not filed on or before the due date (including extensions) of the USP's income
tax return or the Form 3520-A is not filed on or before the 15th day of the 3rd month after the
end of trust’s year (including extensions), or if the applicable form does not include all the
information required or includes incorrect information, then Initial and Continuation Penalties
may be applicable as follows:
• Initial Penalty for filings due before 01/01/2010
•
•

•

Initial Penalty for filings due after 12/31/2009
•
•
•
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Form 3520 = 35% of Gross Reportable amount (for Parts I and III)
Form 3520-A = 5% of Gross Reportable amount
Form 3520 = Greater of $10,000 or 35% of Gross Reportable amount (for Parts I and III)
Form 3520 = Greater of $10,000 or 5% of Gross Reportable amount (for Part II)
Form 3520-A = Greater of $10,000 or 5% of Gross Reportable amount

Foreign Pensions – Reporting Issues (cont’d)
Form 3520/3520-A Failure to File Penalty Structure under Code § 6677(a),(b)
Source: IRM 20.1.9.13.4
• Continuation Penalty (applicable to tax years after December 31, 1995)
• $10,000 every 30 days (or fraction thereof), starting 90 days after notice.
• Max penalty is the reportable amount (if known).
• After 12/31/2009, if penalty amount collected exceeds the gross reportable
amount, the excess must be refunded.
• Continuation penalty computation is same for Form 3520 and Form 3520-A.
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•

Note: IRS examiners are advised to give the taxpayer advance notification of the
assessment of an Initial Penalty prior to assessing the penalty. It is advised, but not
required.

•

Form 8278, Assessment and Abatement of Miscellaneous Civil Penalties is used for
international penalties. The IRS examiner must include a computation of each penalty
(Initial Penalty, Continuation Penalty) and the applicable code for each.

Foreign Pensions – Reporting Issues (cont’d)

1. Late-filed Form 3520
2. Substitute Form 3520-A
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Foreign Pensions – Reporting Issues (cont’d)
Streamlined Filing Compliance Procedures
1. Streamlined Foreign Offshore Procedures
Three years of amended/delinquent ta returns
Six years of amended/delinquent FBARs
Non-willful statement signed by taxpayers under penalties of perjury
No FBAR or tax penalties

2. Streamlined Domestic Offshore Procedures
Three years of amended/delinquent ta returns
Six years of amended/delinquent FBARs
Non-willful statement signed by taxpayers under penalties of perjury
A one-time 5% penalty on single highest aggregate December 31st
account and asset balance of past six years
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Foreign Pensions – Reporting Issues (cont’d)
Non-willful statement checklist
Immigration/Citizenship History
2. Education/Work History
3. Tax Preparation History
4. Type of mistake
5. Reason for mistake
6. Discovery of mistake
7. Time between discovery and action
8. Types of foreign accounts/assets
9. Reason for foreign accounts/assets
10. Source of fund
1.

67
67

(Delinquent) International Information Reporting
Forms
Decision Tree for imposing penalty
• Must you file? Y/N
• If yes, did you file? Y/N

• If no, penalty.
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Delinquent International Information Return
Submission Procedures
Taxpayers who do not need to use the OVDP or the Streamlined
Filing Compliance Procedures to file delinquent or amended tax
returns to report and pay additional tax, but who:
• have not filed one or more required international information
returns,
• have reasonable cause for not timely filing the information
returns,
• are not under a civil examination or a criminal investigation by
the IRS, and
• have not already been contacted by the IRS about the
delinquent information returns

should file the delinquent information returns with a statement of
all facts establishing reasonable cause for the failure to file.
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Reasonable Cause in General
Chapter 20 of the Internal Revenue Manual (Penalty Handbook) generally provides
reasonable cause relief for international information reporting forms when the taxpayer
exercised ordinary business care and prudence when determining his tax obligation
but was otherwise unable to comply, see IRM 20.1.1.3.2 (11-21-2007).
Under the IRM, for informational returns specifically, reasonable cause exists where
the taxpayer

•

(1) acted in a responsible manner and

•

(2) had significant mitigating factors or

•

(3) Circumstances were beyond the filer’s control

Treas. Reg. § 301.6724-1(a)
IRM 20.1.7.12.1 (10-12-2017).
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Reasonable Cause and Not Willful Neglect
REASONABLE CAUSE AND NOT WILLFUL NEGLECT
However, for penalties specifically imposed under Code § 6677(d) which applies to
Form 3520 and Form 3520-A filings, the taxpayer must show that the failure to file was
due to reasonable cause and not due to willful neglect.
In International Practice Service Process Unit on Failure to File the Form 3520/3520-A
penalties (FEN/9434.02_05(205)(b)0, the IRS explicitly instructed that different sets of
facts for reasonable cause argument should be considered when considering the
Initial Penalty and Continuation Penalty. This is because the Continuation Penalty can
only be assessed, 90 days after a Notice Letter is issued. Therefore, “taxpayer’s
actions subsequent to receiving notice should carefully be considered in
determining the applicability of Continuation Penalties.” Citing IRM 20.1.9.13.5
(Form 3520), 20.1.9.14.5 (Form 3520-A); James v. United States, 2012 WL 3522610
(M.D. Fla. Aug. 14, 2012).
Note that the fact that a foreign jurisdiction would impose a civil or criminal penalty on
the taxpayer (or any other person) for disclosing the required information does not
constitute reasonable cause.
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Reasonable Cause and Not Willful Neglect
REASONABLE CAUSE AND NOT WILLFUL NEGLECT
•

For the IRS to consider abating 3520/3520-A penalties on reasonable cause
grounds, the taxpayer must be in full compliance for ALL open years.
•

•

The reasonable cause statement must be in writing and based on facts &
circumstances.

•

The reasonable cause statements provided by the taxpayer must include a
declaration, “Under the penalties of perjury, I declare…”
•
•
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Note that a delinquent filing of Form 3520/3520-A will be considered “secured” if all
the required information is provided to the IRS and is accurate. If inaccurate or
complete, the returns will not be considered filed UNTIL it is complete and accurate.

Page 4 of Letter 3804 provides the required perjury language for the taxpayer;
If a representative prepares and signs the statement, Letter 3804 contains substitute
penalty of perjury declarations that must be included in the reasonable cause
statement.

Reasonable Cause Factors
Significant mitigating factors include
• being a first time filer, or
• an overall history of compliance for the particular
information reporting
Reg. § 301.6724-1(b)
IRM 20.1.7.12.1 (10-21-2017)
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Reasonable Cause (Cont.)
History of Compliance, includes
• Not previously penalized under the applicable
statute, or
• If there have been prior penalties, was taxpayer
able to reduce the error rate through the years
Reg. §301.6724-1(b)(2)
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Reasonable Cause (Cont.)
Circumstances beyond filer control
• Unavailability of business records
• Reg. §301.6724-1(c)(2)

• Undue economic hardship relating to filing on magnetic
media
• Reg. §301.6724-1(c)(3)

• Actions of the IRS
• Reg. §301.6724-1(c)(4)

• Actions of an agent
• Reg. §301.6724-1(c)(5)

• Actions of a payee
• Reg. §301.6724-1(c)(6)
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Reasonable Cause (Cont.)
Acting in a responsible manner is when the taxpayer
• Exercises the same level of care of a reasonably
prudent person when determining filing obligations; (or
put another way, a taxpayer is said to be acting in a
responsible manner when exercising “ordinary care and
prudence”), and
• Took significant steps to avoid or mitigate the failure
Reg. §301.6724-1(d)
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Reasonable Cause (Cont.)
Took significant steps to avoid includes
1. Requested an extension of time to file
2. Attempted to prevent a foreseeable failure
3. Acted to remove the cause of the failure once
occurred
4. Corrected the failure promptly
• within 30 days

IRM 20.1.7.12.2 (10-12-2017)
78
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Reasonable Cause (Cont.)
Ordinary Care and Prudence, or Ordinary Business Care
In Congdon v. U.S. [108 AFTR 2d 2011-6343 (E.D. Texas,
2011)], the IRS sought to impose penalties on a taxpayer for
failure to file form 5471 and maintained that the taxpayer did
not have reasonable cause because of ignorance of the law or
complexity. The court held for the taxpayer, stating that while
ignorance of the law alone is insufficient to constitute
reasonable cause, inexperience in tax matters, the complexity
of the area of law, and a track record of compliance can show
reasonable cause.
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Reasonable Cause (Cont.)
Ignorance of the Law
IRM 20.1.1.3.2.2.6:
Reasonable cause may be established if the taxpayer shows ignorance of the law in
conjunction with other facts and circumstances. For example, consider the following:
• The taxpayer’s education.
• If the taxpayer has previously been subject to the tax.
• If the taxpayer has been penalized before.
• If there were recent changes in the tax forms or law which a taxpayer could not
reasonably be expected to know.
• The level of complexity of a tax or compliance issue.
Must also have made a good faith and reasonable effort to comply and that the taxpayer was
unaware of the requirement and could not reasonably be expected to know of the
requirement.
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Reasonable Cause (Cont.)
Mistake Was Made
IRM 20.1.1.3.2.2.4:
• the reason for the mistake may be a supporting factor if additional facts and
circumstances support the determination that the taxpayer exercised ordinary
business care and prudence but nevertheless was unable to comply within the
prescribed time.

•
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Information to consider when evaluating a request for an abatement or nonassertion of a penalty based on a mistake or a claim of ignorance of the law
includes, but is not limited to the following:
• When and how the taxpayer became aware of the mistake.
• The extent to which the taxpayer corrected the mistake.
• The relationship between the taxpayer and the subordinate (if the taxpayer
delegated the duty).
• If the taxpayer took timely steps to correct the failure after it was discovered.
• The supporting documentation.

Two other “alternatives”

Offshore Voluntary Disclosure Practice
Little to no penalty protection/mitigation
Quiet/Silent Disclosure
No penalty protection
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3520 Tales from the Front Line
1. Ogden, UT is behind
2. EIN, probably good to request

3. Who to call?
4. Penalties coming
5. File reasonable cause statements right away
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Foreign Pensions – Reporting Issues (cont’d)
Form 8938 “Statement of Specified Foreign Financial Assets”
•

•
•
•
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Form 8938 must be filed by any “specified individual” that has an interest in
“specified foreign financial asset” that exceeds the reporting threshold.
• Note however that certain dual-resident individuals who are treaty tiebreaker aliens (TTBA) electing to be treated as nonresident aliens for US
income tax purposes are not obligated to file a Form 8938 under Treas.
Reg. §1.6038D-2(e).
Any foreign pension meeting the criteria above is reportable on Form 8938.
A foreign pension classified as qualified plan (Code §401(a)) or a nonexempt
employees’ trust (Code § 402(b)) will be reportable on Part II of Form 8938.
A foreign pension classified as a foreign grantor trust (Code §671‐§679) will be
reported on Form 3520 / 3520 ‐A and referenced in Part IV of Form 8938.

Foreign Pensions – Reporting Issues (cont’d)
Foreign Bank Account Report FinCEN114 (“FBAR”)–f/k/a Form TD F 90‐22.1.
•
•
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Foreign pensions classified as qualified plans (Code §401(a)) will be excepted
from reporting: §1010.350(g)(4), 31 CFR.
Foreign pensions classified as foreign grantor trusts (Code §671‐§679) will be
reportable on the FBAR assuming the $10,000 filing threshold is exceeded ‐
§1010.350(e)(2)(iii), 31 CFR.

Foreign Pensions – Reporting Issues (cont’d)
Foreign Bank Account Report FinCEN114 (“FBAR”)–f/k/a Form TD F 90‐22.1.
- For foreign pensions classified as nonexempt employees’ trusts (Code §402(b))
it is not always clear whether a plan participant has a “financial interest” (i.e.,
present beneficial interest in > 50% of the assets or from which they receive >
50% of current income) or “signature or other authority” (i.e., authority to control
disposition) that would necessitate filing. This is complicated by various factors:
o

o
o
o
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Segregated vs. pooled accounts/investments.
Fully vs. partially vested.
Plan participant currently receiving distributions.
Access to account (e.g., online access to change investments).

Foreign Pensions – Reporting
Requirement to file Form 8833 “Treaty ‐ Based Return Position Disclosure
Under Code § 6114 or § 7701(b)” for pension‐related positions:
•

•
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Reporting is waived under section 6114(b) if position is taken that a treaty
reduces or modifies the taxation of income derived from pensions –
– Treas. Reg. § 301. 6114‐1(c)(1)()iv): That a treaty reduces or modifies the
taxation of income derived from dependent personal services, pensions,
annuities, social security and other public pensions, or income derived by
artistes, athletes, students, trainees or teachers.
Still advisable to complete and file, particularly where the US tax classification of
the foreign pension is unsettled (for example, foreign privatized social security
such as Australian superannuation, Mexican AFORES etc.)

Foreign Pensions – Tax Reporting Matrix
Filing Requirements

Qualified 401(a) Plan

402(b) Plan: Not
Discriminatory & No HCE

402(b) Plan: Discriminatory
& HCE

Foreign Grantor Trusts

FinCen 114 (“FBAR”)

Not Required.

Not Required*

Not Required*

Required

F 3520 (Contributions)

Not Required

Not Required

Not Required

Required

F 3520 (Distributions)

Not required

Not Required

Not Required

Required

F 3520-A

Not Required

Not Required

Not Required

Required

F 8621

Not Required

Not Required

Not Required

Contingent on PFICs

F 8938 (“FATCA”)

Required**

Required**

Required**

Required**

* Assumes US participant in foreign pension has no signatory authority and no financial interest.
* * However, no FATCA disclosure required if foreign pension is exempted from FATCA under applicable country IGA (Annex I/II) as foreign retirement plan.
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Foreign Pensions
Open Discussion
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Pension Rollovers
• Impact of “in‐country” rollovers of foreign pensions in a country
without favorable treaty benefits:
-

-

-
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No apparent guidance to avoid a taxable event. As previously noted,
rollover provisions in Code § 402(c) does not apply to nonqualified foreign
plans.
Potentially minor issue for U.S. executive working overseas due to
operation of Code § 402(b) (i.e., investment in contract will approximate
fair value).
Potentially major issue for foreign executive who later becomes a U.S.
taxpayer (i.e., investment in contract will be relatively low due to operation
of Code § 72(w)). Sample problem countries (Switzerland, Australia,
Mexico).

Part III
Review of Foreign Country Pensions
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Foreign Pensions – Specific Countries
•
•
•
•
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Australian Superannuation Funds (“Supers”)
Mexican AFORES
Singapore Central Provident Fund (“SCPF”)
Canada Registered Plans, TFSAs

Australian Superannuation Funds
•

One of the three pillars of Australia’s social security program:
- 1st Pillar – Age Pension – low income/asset thresholds.
- 2nd Pillar – Superannuation Guarantee (currently 9.50% ‐ increasing to 12.00%
by 2025).
o
o

Essentially privatized social security.
Part of Australian SSA per Totalization Agreement.

- 3rd Pillar – Savings outside Supers and “concessional” and “non‐ concessional”
contributions to Supers

•
•
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July 2017 reforms enshrined Super legislative mandate provide income in
retirement to substitute or supplement the Age Pension.
Superannuation assets as of June 2019 aggregate to $2,900 billion or $2.9
trillion. Source: AFSA Superannuation Statistics (December 2017).

Australian Superannuation Funds (cont’d)
• Supers receive concessional tax rates:
-

Contributions Phase: 15%
Accumulation Phase: 15%
Pension Phase: generally taxed at 0%

• Works well for Australian employers and employees
• Supers are NOT so super for Australian member beneficiaries who
are also U.S. citizens or green card holders.
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Australian Superannuation Funds (cont’d)
• Types of Super Funds:
-
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Retail Funds
Industry Funds
Public Sector Funds
Corporate Funds
Self‐Managed Superannuation Funds (“SMSFs”)
Small APRA Funds (“SAFs”)

The IRS on Supers
•
•

•

Super is a hybrid structure which has no equivalent in the United States.
Just three nonbinding IRS rulings on Supers in 2015 classifying Supers as
foreign trusts; recent PLR in 2017 applying Code Section 402(b) to a
foreign plan that MAY BE a Super (not confirmed). See PLR 201749007
Internal IRS emails under FOIA confirm lack of uniform approach to
classification of Supers.
̶

Superannuation Guarantee portion equivalent to U.S. social security under
AUS-U.S. Totalization Agreement.
Superannuation contributions and earnings have share similar characteristics
with other foreign national pension plans (UK, Singapore, UK, New Zealand)
which are exempt from U.S. taxation under U.S. tax treaties.
̶

•

U.S. Tax Reform application to Supers:
•
•
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Transition Tax
GILTI Tax

Tax Treaty
U.S.-Australia Tax Treaty:
•
•

Entry into force in 1983.
Protocol in 2001.

Article 2(3) – Savings Clause:
•

U.S. reserves the right to tax its citizens on a worldwide basis as if the Tax
Treaty were not in force.

Article 18 – Pensions, Annuities, Alimony & Child Support:
•

Supers not covered as foreign pension entitled to reciprocal tax-favored
treatment in the United States.
• Explicit reference to foreign social security as exempt from U.S. tax.

Article 19 – Government remuneration:
•
•
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Public sector Supers are government remuneration taxable only in Australia.
Savings clause trumps exemption for workers who were already U.S. citizens
and Australian residents (but not Australian citizens) while working for
Australian government.

Tax Reporting on “Supers”
• Super as a foreign nonqualified employee trust for U.S. Member.
•

IRS Form 1040 inclusion with no FTCs.

o Employer contributions.
o Employee contributions.
o Earnings.
•
•
•
•
•
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o Distributions.
FinCEN Form 114 - FBAR disclosure and penalties.
IRS Form 8938 exemption under AUS-U.S. IGA.
IRS Forms 3520, 3520-A for foreign trust reporting.
IRS Form 8621- Passive Foreign Investment Company (“PFIC”).
IRS Form 709 – U.S. estate taxes may apply.

Tax Reporting on “Supers” (cont’d)
• Supers as foreign grantor trusts owned by U.S. Members.
•

IRS Form 1040 inclusion with no FTCs.
o

Employer contributions.
o Employee contributions.
o Distributions.

•
•
•
•
•
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FinCEN Forms 3520, 3520-A for foreign trust reporting.
IRS Form 114 – FBAR disclosures and penalties.
IRS Form 8938 exemption under AUS-U.S. IGA.
IRS Form 8620 - PFIC reporting obligations.
IRS Form 709 – U.S. estate taxes may apply.

Tax Reporting on “Supers” (cont’d)
• Super as investment or business trust classified as a corporation.
•

•
•
•
•
•
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IRS Form 1040 inclusion with no FTCs.
o Employer contributions – Subpart F income.
o Employee contributions – Subpart F income.
o Income and capital gains accruals – Subpart F income.
o Distributions – Pre-taxed earnings, no U.S. tax to extent previously taxed as
Subpart F income while in accumulation phase.
IRS Forms 5471 – Reporting of Super as controlled foreign corporation (CFC).
IRS Form 8621 – Return for Super as Passive Foreign Investment Company (PFIC).
FinCEN Form 114 - Reporting of Super accounts for FBAR purposes.
IRS Form 8938 - Reporting of Super as exempt foreign financial asset under FATCA Exemption under Annex II of the AUS-U.S. IGA.
IRS Form 709 – U.S. estate taxes may apply.

Mexican AFORES
Mexico’s social security reform in 1997 introduced AFORE system (as
amended in 2001, 2004, 2005 and 2006). Under the reforms:
•
•

Mexico’s social insurance program is similar to other OECD countries.
Social insurance is mandatory, publicly regulated (but not
administered), funded and secured.

publicly

Mexico operates a minimum pension scheme.
-
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i.e., pension unaffected by income from savings and other sources of income.
Essentially, “savers always receive their money” from contributions made to
their pension accounts

Mexican AFORES (cont’d)
AFORE system is relatively successful in increasing the Mexican government’s
ability to fund pensions:
•

•

12 Mexican AFOREs manage approximately 49.8 million individual accounts
with aggregate pension assets of approximately USD $157 Billion* = 12.7% of
the Mexico’s GDP!
While pension funding levels under the AFORE system have improved, pension
coverage levels remain far from ideal.
o

*

102

60% of Mexico’s working population (independent workers) are not legally required to
contribute to the AFORE system.

See BBVA Research Paper, A Model for Pension System in Mexico: Diagnosis and Recommendations, 14/08 Working Paper (Mexico
City) (Feb. 2014).

Background on AFORES
An AFORE is a private pension fund management company, i.e., an
Administradoras de Fondos para el Retiro (AFORE). It manages individual
accounts for all private and public sector employees which consists of:
•

Mandatory contributions sub-account:
o

Retirement sub-account – 6.5% of salary:
➢ Contributions: Employee – 1.125%; Employer - 5.15%; Government – 0.225%
➢ Social Quota Contribution: Fluctuates.

•

–

Housing sub-account:

o

Contributions: Employer – 5% of salary.

Voluntary contributions sub-account:
Short term – can be withdrawn pre-retirement.
o Complementary – withdrawable only at retirement.
o Long-term – retirement age or disability.
o Special savings for retirement accounts- deferral of tax payments until withdrawal.
o
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U.S. Taxation of Individual AFORE Interests
AFORE account components potentially subject to U.S. tax reporting:
•
•
•
•

Mandatory employer contributions
(private employer and Mexican
government).
Mandatory employee contributions; and
Earnings/Accretions in funds from gains or profits arising from redemption of
SIEFORE shares.
Distributions of AFORE account monies upon retirement.

U.S.-Mexico Tax Treaty (1993):
•
•

Article 19(1) – Pensions derived and beneficially owned by resident of Mexico
for past services related to employment taxable only by Mexico.
Article 1(3) – Saving Clause reserves U.S. right to tax AFORE account owned
by U.S. citizen. Carve outs from Saving Clause:
–
–
–

104

Social Security Benefits.
Public Pensions.
Alimony and child support payments.

U.S. Taxation of Individual AFORE Interests
(cont’d)
U.S.-Mexico Totalization Agreement signed in 2004 in Guadalajara
acknowledge AFORE system as part of Mexican social security.
•
•
•
•
•
•

As Nonexempt Employees Trust under Code §402(b).
Arguable if Mexican AFORE constitutes an employees trust.
Lack of contractual employer-employee arrangement.
AFORE is a regulated pension fund company.
Employer contributions v employee contributions.
Issue with substantial vesting requirement.

As Foreign Grantor Trust under Code§679(a).
• Arguable given lack of control over AFORE assets.
• Potential §1297 exposure for SIEFORE investments as PFICs.

105

U.S. Taxation of Individual AFORE Interests
(cont’d)
• As Foreign Social Security
- No final U.S.-Mexico totalization agreement in place.
- U.S.-Mexico Tax Treaty Article 19(1)(b); Article 1(3) exclusion from
Saving Clause.
- IRS position is that it is privatized social security reportable for FBAR
purposes and exempt from FATCA per the IGA.
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Singapore Central Provident Funds (“CPF”)
•
•
•
•

CPF Board at the Ministry of Manpower administers the Fund.
Mandatory social security system for Singapore citizens and permanent
residents.
Defined contribution scheme with benefits based on employee and
employer contributions.
Four types of individual accounts for each member:
–
–
–

–
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Ordinary Account (“OA”) for home purchases, term-life insurance, CPF
insurance and education for children and other approved investments.
Special Account (“SA”) for old age and investment in retirement-related
financial products.
Medisave Account (“MA”) for certain medical expenses (Sickness and
Maternity).
Retirement Account (“RA”) automatically set up at age 55 to finance
periodic payments at retirement.

Singapore Central Provident Funds (cont’d)
•
•

Coverage: Employed persons, including public sector employees, selfemployed with annual net income greater than S$6,000 (MA only)
Combined employee and employer contributions: Up to 37% of monthly
wages*
–
–

•
•

Employee contributions: up to 20%
Employer contributions: up to 17%

Benefits are nonforfeitable, can be withdrawn upon attaining age 55,
disability or death.
Retirement age recently increased to age 65 since many Singaporeans are
living longer and can work until age 68.

* For those who are age 55 years and younger. Different contribution rates apply to those with ages above 55 and older.
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U.S. Tax Reporting of SCPF
•

SCPF as a Code § 402(b) foreign nonqualified employee trust for U.S.
owner-beneficiary (the employee).
–

IRS Form 1040 inclusion with no §911 exclusion.
o
o
o
o

–
–
–
–
–
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Employer contributions.
Employee contributions.
Earnings.
Distributions.

FinCEN Form 114 - FBAR disclosure and penalties.
IRS Form 8938 exemption under SNG-U.S. IGA.
IRS Forms 3520, 3520-A for foreign trust reporting.
IRS Form 8621- Passive Foreign Investment Company (“PFIC”).
IRS Form 709 – U.S. estate taxes may apply.

IRS and SCPFs
•

SCPF is a hybrid structure which has no equivalent in the United States.
– Mandatory social security savings scheme which constitutes a key pillar of

Singapore’s comprehensive social security system.
– Defined contribution scheme funded by contributions from employers and
employees.

•

Singapore tax regime for SCPF.
– Compulsory SCPF contributions are fully tax-exempt.
– Pension income from SCPF is exempted from personal income tax.

•

U.S. IRS interpretation to date.
– All employer contributions to Fund taxable.
– All mandatory employee contributions to Fund taxable.
– All interest income in Fund are taxable.

– All distributions from the Fund are taxable.
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IRS and SCPFs (cont’d)
•

Just three nonbinding IRS memoranda to date:
–
–
–

•

•

No tax treaty between Singapore and U.S. to address potential double
taxation of U.S. expat income from SCPF contributions and interest.
Singapore-U.S. FATCA Agreement
–
–
–

•
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October 26, 1996,
Sept. 26, 1997, and
October 10, 1997.

In force date: March 28, 2015.
Model 1 intergovernmental agreement (IGA).
Annex II Exemption as “Non-Reporting Singaporean Financial Institution”
and “Exempt Beneficial Owner”.

Do U.S. Tax Reform provisions apply?

Canadian Registered Plans
•

Registered Retirement Savings Plan (“RRSP”)
•
•
•
•
•

•

Registered Retirement Income Fund (“RRIF”)?
•
•
•

•
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Voluntary pre-tax contributions by employees and employers.
Income earned within account are tax-free.
Fully taxable upon withdrawal.
Flexibility of investment choices – any publicly available investment will
generally qualify.
Implications upon departure from Canada, future withdrawals and
portability.
Automatic transfer from an RRSP at age of 71.
Income earned within account are tax-free.
Required minimum distribution and no maximum.
Similar treatment as RRSP on investment choices, death and departure.

Canadian Registered Plans (cont’d)
Article XVIII:1 of the Treaty – “pensions and annuities arising in a Contracting
State and paid to a resident of the other Contracting State may be taxed in that
other State, but the amount of any such pension that would be excluded from
taxable income in the first-mentioned state if the recipient were a resident
thereof shall be exempt from taxation in that other State”.
•

In general terms, U.S. pension amounts received by a Canadian resident are
taxable under subparagraph 56(1)(a)(i) of the Act only if they are also taxable
under U.S. law.
o

Distributions from a 401(k) plan or a traditional IRA plan will be taxed both in Canada
and in the U.S.
o U.S. tax paid can be claimed as a foreign tax credit on a Canadian return.

113

U.S. Tax Treatment of RRSPs and RRIFs
• Article XVIII of the Canada-U.S. Tax Treaty.
-

Qualification as foreign pension – note that not all RRSPs receive favorable
U.S. tax treatment.
o

Ability to defer U.S. tax on accrued income under Article XVIII(7).

- Nonqualified individual retirement account (IRA).
Code §402(b).
o Code § 72.
o Other Guidance.
o

➢ I.R.S. Rev. Proc. 89-45, 1989-2 C.B. 596.
➢ I.R.S. Rev. Proc. 2002-23, 2002-1 C.B. 744.
➢ I.R.S. Rev. Proc. 2014-55 IRB 753 (Oct. 7, 2014) at § 2.01.
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The opinions and analyses expressed herein are subject to change at any
time. Any suggestions contained herein are general, and do not take into
account an individual’s or entity’s specific circumstances or applicable
governing law, which may vary from jurisdiction to jurisdiction and be subject
to change. No warranty or representation, express or implied, is made by
Andersen Tax, nor does Andersen Tax accept any liability with respect to the
information and data set forth herein. Distribution hereof does not constitute
legal, tax, accounting, investment or other professional advice. Recipients
should consult their professional advisors prior to acting on the information
set forth herein. © 2019 Andersen Tax LLC. All rights reserved.
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