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UNITED STATES TAX COURT
GEORGE & LEILA GORRA,

Petitioners,
v.
COMMISSIONER OF INTERNAL REVENUE,

Respondent .

)
)
)
)
)
)

)

Docket No.

15336-10

Filed Electronically

)
)

RESPONDENT' S MEMORANDUM OF LAW IN SUPPORT OF
RESPONDENT'S RESPONSE TO
PETITIONERS' MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Rule 121(b), respondent responds in opposition
to Petitioners' Motion for Partial Summary Judgment filed on
July 13, 2012

("Motion") .

For the second time in the above-

captioned case, petitioners request summary judgment on whether
the appraisal attached to petitioners' Motion ("JHR Report") is
a "qualified appraisal" for purposes of I.R.C. § 170.
The instant Motion should be denied for the same reasons as
noted by respondent in his response to petitioners' first Motion
for Partial Summary Judgment filed in 2010

("2010 Motion") , and

by the Court in its May 10, 2011, order denying the 2010 Motion.

That is, petitioner's Motion should be denied because:
are material issues of fact in dispute,

(1) there

(2) the JHR Report is

otherwise defective, and (3) regardless of whether or not the
Motion is granted, the need for a trial would not be obviated.
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While the Court of Appeals for the Second Circuit's ruling
in Scheidelman v. Commissioner, 682 F.3d 189 (2d Cir. 2012), did

clarify certain principles, the ruling is not dispositive here

for several reasons, namely:

(1) a different statutory scheme is

applicable in the instant case than was applicable in
Scheidelman, and (2) the JHR Report contains different, and
additional, defects than the appraisal at issue in Scheidelman.
I.

SUMMARY JUDGMENT IS NOT APPROPRIATE ON THE EXISTING
RECORD.

Summary judgment is appropriate only where there is no
genuine issue as to any material fact and a decision may be
rendered as a matter of law.
Corp. v. Commissioner,
965

(7th Cir.

Tax Court Rule 121(b); Sundstrand

98 T.C.

518,

520

(1992), aff'd,

1994); Zaentz v. Commissioner,

(1988); Naftel V.

Commissioner,

85 T.C.

527,

90 T.C.
529

17 F.3d

753,

(1985).

754
When

ruling on a motion for summary judgment, the Court does not

weigh the evidence, but determines "whether there is a genuine
issue for trial."
242, 249 (1986).

Anderson v. Liberty Lobby, Inc., 477 U.S.
In making this determination, the Court

construes all facts in a light most favorable to the nonmoving
party and views all inferences drawn from the evidence in the
light most favorable to the party opposing the motion.

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
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citing United States v. Diebold,

655

(1962).

A.

Matters in Dispute Remaining for Trial

Inc.,

369 U.S.

Various issues remain in dispute, including whether the
report authored by Haims constitutes a qualified appraisal under
§ 170(f) (11) (E), which is a mixed question of law and fact.1
Ruling in petitioners' favor on this motion would not eliminate
the need for a trial.

Even if the Court grants petitioners'

Motion, other issues, not addressed by petitioners in their
motion, still must be considered at trial before the claimed

deductions are allowed.

These issues include, but are not

limited to: whether petitioners granted the easement in
perpetuity; whether petitioners' easement serves a conservation
purpose, whether petitioners included with their return a fully
completed Form 82832; whether petitioners accurately valued the

1 See discussion infra Part I.C.
2 A number of Tax Court opinions have held that a taxpayer that
fails to substantiate a charitable contribution of property with
a fully completed appraisal summary is not entitled to a
charitable contribution deduction.
See, e.g., Todd v.
Commissioner, 118 T.C. 334, 347 (2002) (taxpayers did not obtain
a qualified appraisal, did not attach a Form 8283 to their
return, and did not maintain records required by Treas. Reg.
§ 1.170A-13(b) (2) (ii)); Hewitt v. Commissioner,

109 T.C.

258,

263, 266 (taxpayers did not obtain a qualified appraisal, and
their Form 8283 did not adequately describe the gift of stock or
identify the number of shares given); Smith v. Commissioner,
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easement; and whether petitioners are liable for additions to
tax.

B. Petitioners Failed To Obtain A "Qualified Appraisal"
within the meaning of Treas. Reg. § 1.170A-13(c).
As explained in the response to petitioners' 2010 Motion,
Congress has responded to overvaluations of noncash charitable
contributions by requiring taxpayers to obtain a qualified
appraisal and by calling upon the Secretary to implement
qualified appraisal regulations.
Deficit Reduction Act of 1984,

See section 155(a) of the

Pub. L.

98-369,

98 Stat.

691

("DEFRA"); section 883 of the American Jobs Creation Act of
2004,

Pub. L. No.

108-357,

118 Stat.

1418

("Jobs Act");

section

1219 of the Pension Protection Act of 2006, Pub. L. No. 109-280,
120 Stat.

780

("PPA").

I.R.C. § 170(a) (1) provides for a deduction "only if
verified under regulations proscribed by the Secretary."

In

section 155(a) of DEFRA, Congress directed the Secretary to
prescribe regulations under I.R.C. § 170(a) (1) that require
taxpayers claiming charitable contribution deductions in excess
of $5,000 to obtain a qualified appraisal for the property
contributed.

Section 155(a) (4) of DEFRA further required that

T.C. Memo. 2007-368 (taxpayers' Forms 8283 were in many respects
either improperly or incompletely prepared).
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for an appraisal to be a qualified appraisal, it must include,
among other things, the fair market value of the property on the
date of contribution and the specific basis for the valuation,
as well as additional information prescribed by the Secretary.
Pursuant to section 155(a) of DEFRA, the Secretary issued Treas.
Reg.

§ 1.170A-13(c).

Treas. Reg.

§ 1.170A-13(c) (3) (i) (C) provides

that a "qualified appraisal" must include all of the information
required by Treas. Reg. § 1.170A-13(c) (3) (ii).

Among other things, a

qualified appraisal must include the appraised fair market value
(within the meaning of Treas. Reg. § 1.170A-1(c) (2)) of the property
on the date (or expected date) of contribution, the method of
valuation used to determine the fair market value, and the specific
basis for the valuation.

Treas. Reg. § 1.170A-1(c) (3) (ii) (I),

(J),

and (K).3

As further explained in response to petitioners' 2010
Motion, Congress has strengthened the substantiation and
reporting requirements through passage of section 883 of the
Jobs Act and section 1219 of the PPA.

As explained in Chief

Counsel Notice 2006-96, 2006-2 C.B. 902, issued in October 2006,
3 See First Stipulation of Facts, il 27-35.
Upon further review,
respondent does not dispute whether Treas. Reg. § 1.170A13(c) (3) (ii) (C) was satisfied. Respondent's concession that the
appraisal satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (C) is not
a concession that the appraisal was donated in the tax year in
which it was claimed.
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the requirements in the existing regulations continue to apply
until the effective date of final regulations implementing
I.R.C.

§ 170(f) (11), except to the extent that current

regulations are inconsistent with I.R.C. § 170(f) (11).
1. The Tax Court must defer to the qualified
appraisal regulation.

As stated in Rothman v. Commissioner, T.C. Memo. 2012-218,
slip op. at 7-8:
Congress made two express delegations of authority to
the Secretary as to a deduction under section 170.
First, in the general allowance rule of section
170(a) (1), Congress provided: "A charitable
contribution shall be allowable as a deduction only if
verified under regulations prescribed by the
Secretary." Second, in the Deficit Reduction Act of
1984 (DEFRA) [citation omitted], Congress invited the
Secretary to promulgate regulations that define the
term "qualified appraisal" to include any additional
information the Secretary may require. As noted in
Rothman v. Commissioner, [T.C. Memo. 2012-163,) slip
op. at 12-13, the Secretary promulgated the qualified
appraisal regulation for the stated purpose of
conforming existing regulations to DEFRA sec. 155. See
T.D.

8199,

1988-1 C.B.

99

(preamble).

The qualified

appraisal regulation was therefore issued in response
to Congress' express delegation of authority.
Because Treas. Reg. § 1.170A-13(c) was issued pursuant to
these express delegations of authority from Congress,
courts should defer to them.

The Tax Court agrees:

For that reason, and by mandate of the Supreme Court,
[the Tax Court) must defer to the qualified appraisal
regulation unless we find it to be arbitrary,
caprlclous, or manifestly contrary to the statute. See
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562 U.S. at ___,

131 S. Ct. at 714;

Chevron, U.S.A., Inc. v. Natural Res. Def. Council
Inc., 467 U.S.

837,

843-844

(1984).

Recently, we

concluded that the qualified appraisal regulation
passes muster under each prong of Chevron because the
regulation matches the congressional interpretation in
DEFRA. See Mohamed v. Commissioner, T.C. Memo. 2012152, slip op. at 16-18 (analyzing whether the
qualified appraisal regulation is valid under Chevron
steps 1 and 2).
[Rothman v. Commissioner, T.C. Memo.
2012-218, slip op. at 8.]

This Court should afford deference to the IRS's
interpretation of its own regulations unless that interpretation
is "plainly erroneous or inconsistent with the regulation."
Auer v. Robbins, 519 U.S. 452, 461
682 F.3d at 197 n.6.

See

(1997), cited in Scheidelman,

Respondent notes that, just like the

taxpayers in Rothman, petitioners in this case do not argue that
the qualified appraisal regulation is invalid.

2.

The JHR Report fails to meet the requirements of

Treas. Reg.

§ 1.170A-13(c) (3) (ii) (I).

A qualified appraisal must include "the appraised fair
market value (within the meaning of Treas. Reg.

§ 1.170A-

1(c) (2)) of the property on the date (or expected date) of
contribution."

Treas. Reg. § 1.170A-13(c) (3) (ii) (I).

Treas.

Reg. § 1.170A-1(c) (2), specifies that fair market value is "the
price at which the property would change hands between a willing

buyer and a willing seller, neither being under any compulsion
to buy or sell and both having reasonable knowledge of relevant
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The regulatory definition of fair market value is the

same measure of value adopted by the Supreme Court and this
Court.
551

See, e.g., United States v. Cartwright, 411 U.S. 546,

(1973); Bank One Corp. v. Commissioner,

120 T.C.

174,

304-06

(2003), aff'd in part, vacated in part and remanded sub nom.
J.P. Morgan Chase & Co. v. Commissioner,

458 F.3d 564

(7th Cir.

2006); Rothman v. Commissioner, T.C. Memo 2012-163.
In adopting market value and not fair market value as its
measure of value, the JHR Report applies the wrong standard of
value.

The JHR Report cites to the Appraisal Institute for the

definition of "market value," which was set forth as:
The most probable price, as of a specified date, in
cash, or in terms equivalent to cash, or in other
precisely revealed terms, for which the specified
property rights should sell after reasonable exposure
in a competitive market under all conditions requisite
to a fair sale, with the buyer and seller each acting
prudently, knowledgeably and for self interest, and
assuming that neither is under undue duress.
See petitioners' Motion, Exhibit A, document page 10.
Although market value adopts selective elements of fair
market value, the two are not identical.
§ 1.170A-1(c) (2)

Compare Treas. Reg.

(defining fair market value), with USPAP

Advisory Opinion 22

(2008)

(defining market value).

In using

the wrong standard of value, the appraisal fails to actually or

substantially comply with the clear and unambiguous requirement
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§ 1.170A-13(c) (3) (ii) (I).

See Rothman v.

Commissioner, T.C. Memo 2012-163.
In a misleading manner, petitioners attempt to side-step
the failure of the JHR Report to satisfy Treas. Reg. § 1.170A13(c) (3) (ii) (I) by citing to respondent's Answer, ii 8(r) and

(y).

If not overtly obvious, respondent's responses pertain to

the actual type-written words within the JHR Report.

The

question of whether or not the appraisal satisfied the legal
requirements found in Treas. Reg. § 1.170A-13(c) (3) (ii) (I) was
not addressed or admitted (nor was it alleged by petitioners).
Moreover, if respondent did "admit" that the JHR Report
satisfied Treas. Reg. § 1.170A-13(c) (3) (ii) (I), it is absent
from the parties' First Stipulation of Facts which addressed the

Haims Appraisal in detail.

Petitioners' attempt to comply with

the regulation by directing this Court to respondent's Answer
rather than to the express terms within the JHR Report

highlights the JHR Report's failure to satisfy Treas. Reg.
§ 1.170A-13(c) (3) (ii) (I).

3. The JHR Report fails to meet the requirements of
Treas. Reg.

§ 1.170A-13(c) (3) (ii) (J)

& (K)

In order to be a "qualified appraisal," the appraisal must
contain certain information, including the method of valuation

used to determine the fair market value and the specific basis

Docket No.
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- 10 Treas. Reg.

§ 1.170A-13(c) (3) (ii) (J)

& (K).

Petitioners cite to the Second Circuit's opinion in Scheidelman
for the conclusion that the appraisal at issue in this case
satisfied Treas. Reg. § 1.170A-13(c) (3) (ii) (J) & (K).

However,

petitioners cannot draw this conclusion simply by citing to
Scheidelman.
a. Method of valuation
In Scheidelman, the Second Circuit disagreed with the Tax
Court's conclusion that the appraisal in that case, without
explanation, merely applied a percentage to the fair market
value before conveyance of the façade easement.

196.

682 F.3d at

Rather, the Second Circuit concluded that "[the appraiser]

did in fact explain at some length how he arrived at his
numbers."

Id.

The Second Circuit went on to state that "[t]he

regulation requires only that the appraiser identify the
valuation method 'used'; it does not require that the method
adopted be reliable."

Id. at 197.

Therefore, the Second

Circuit concluded that, as long as the appraisal includes the
method of valuation used to determine the fair market value, and
the appraisal explains that method (however unreliable it may

be), the appraisal satisfies Treas. Reg. § 1.170A13(c) (3) (ii) (J).
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Although the Second Circuit appears to have focused on
whether the appraisal provided an adequate explanation of the
method (arguably a question that relates more to the requirement

under Treas. Reg. § 1.170A-13(c) (3) (ii) (K) for a specific
basis), the Second Circuit correctly identified that the
relevant requirement under Treas. Reg. § 1.170A-13(c) (3) (ii) (J)
is that the appraisal must include the method of valuation
actually used to determine the fair market value.

In this case, the JHR Report fails to state the method of
valuation used to determine its value for the easement.

The JHR

Report purportedly used a before and after approach to arrive at
the value of the easement.

The before and after approach allows

for the indirect valuation of an easement as the difference

between the appraised fair market value of the property prior to
conveying the easement (the before value) and the appraised fair
market value of the property after conveying the easement (the
after value).

See Treas. Reg.

§ 1.170A-14 (h) (3) (i)

&

(ii).

Often, appraisers will use the comparable sales method to arrive
at the "before" and "after" values for use in this approach.
The JHR Report did not employ a before and after approach.
Instead,

for the before value, the JHR Report states that

it used a sales comparison method.

For the after value,
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however, the JHR Report does not adequately explain the method
used to arrive at the value.

Because the JHR Report fails to

adequately explain the method used to arrive at the "after"
value, it fails to include the method of valuation used, as
required by Treas. Reg. § 1.170A-13(c) (2) (ii) (J), and is not a
qualified appraisal.
b. Specific basis for valuation
With respect to the requirements of Treas. Reg. § 1.170-

13(c) (3) (ii) (:K), the JHR Report is more akin to the appraisals
that were rejected by this Court in Friedman v. Commissioner,
T.C. Memo. 2010-45, and Jacobson v. Commissioner, T.C. Memo.
1999-401.

In Scheidelman, the Second Circuit concluded that the
appraiser "sufficiently supplied the bases for the valuation:
IRS publications (since removed from circulation), Tax Court
decisions,

[the appraiser]'s past valuation experience, and the

location of the house in the regulatory environment of New York
City."

682 F.3d at 197.

The appraisal in Scheidelman cited an

article drafted by a government employee (the "Primoli article")
and Tax Court cases (including Hilborn v. Commissioner, 85 T.C.
677 (1985)).

It also considered the location of the property in
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a historic district with many municipal regulations restricting

changes to the property.
As opposed to the appraisal in Scheidelman, the JHR Report

failed to supply the specific bases for valuation to satisfy
Treas. Reg. § 1.170A-13(c) (3) (ii) (K).

Instead, the JHR Report

vaguely refers to "US Tax Court cases" without actually citing

any, off-handedly remarks that the IRS has "in the past"
accepted the application of a percentage to the before value of
the property (again, without citing anything), and claims to

have conducted an "empirically driven market study using paired
sales data of residential properties in New York."

[pp. 51-52]

The only portion of the appraisal that can even be
considered to provide a basis for the valuation is the so-called

"paired sales data."

The appraisal includes six sets of "paired

sales," which purportedly compare two comparable properties, one
with an easement and one without, in order to determine any
diminution in value due to the easement.

Nowhere does the JHR

Report explain how these so-called "pairs" are comparable or how
they relate to the value of the property at issue in this case.
Indeed, respondent is submitting evidence to show that the
report violates Uniform Standards of Professional Appraisal

Practice Standards in this regard.
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Instead, the JHR Report thus merely guessed at the value of
the easement.

Although concluding that there was a loss of

value associated with the additional burdens imposed by a
historical preservation easement,4 the JHR Report does not
explain or show how it determined that there was a loss of value

associated with the additional burdens imposed by a historical
preservation easement in this case.

In fact, according to page

51 of the JHR Report, Haims' discussion of the valuation of the
easement "is for general background," and the "client is advised
to seek legal counsel for advice and updated information in
these matters."

See Petitioners' Motion, Exhibit A, document

page 50.
Therefore, the JHR Report does not provide the specific

bases for its valuation, as required by Treas. Reg. § 1.170A13(c) (3) (ii) (K)

and by section 155(a) (4) (B)

of DEFRA.

The JHR

4 On page 56, fn. 3, the JHR Report states that:
The value of the Easement was determined based on
an evaluation of the additional burdens imposed
on the owner and relinquishment of part of the
bundles of rights held by the owner as a result
of the easement granted to the National
Architectural Trust and as further evidenced and
supported by the results of the historic
Preservation Easement Empirical Study for
Residential Properties concluded by Jerome Haims
Reality, Inc.
See Petitioners' Motion, Exhibit A, document page 56, fn.3.
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Report merely draws the conclusion that the easement caused a
loss in value, without explaining the rationale on which the
appraiser relied to draw such conclusion.

c. Conclusion
The Second Circuit in Scheidelman states that a qualified
appraisal must include enough information to "enable []

to evaluate [the appraiser's] methodology."

the IRS

682 F.3d at 197.

The JHR Report does not state the method of valuation actually
used to determine the value of easement and does not adequately
explain how it arrived at that value.

Therefore, the JHR Report

fails to meet the requirements of Treas. Reg. § 1.170A13 (c) (3) (ii) (J) & (K) and is not a qualified appraisal.
C.

Petitioners Failed To Obtain A "Qualified Appraisal"

within the meaning of I.R.C.

§ 170(f) (11) (E).

I.R.C. § 170(f) (11) (C) provides that, for contributions of
property for which a deduction of more than $5,000 is claimed,

the taxpayer must obtain a qualified appraisal of the
contributed property.

I.R.C. § 170(f) (11) (E), amended by

section 1219 of the PPA and effective for appraisals prepared

with respect to returns filed after August 17, 2006, provides a
statutory definition of the term "qualified appraisal."

To be a

"qualified appraisal" under I.R.C. § 170(f) (11) (E), an appraisal
of property must (1) be treated as a qualified appraisal under
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regulations or other guidance prescribed by the Secretary, and
(2) be conducted by a qualified appraiser in accordance with
generally accepted appraisal standards and any regulations or
other guidance prescribed by the Secretary.

Prior to the PPA,

the law did not explicitly require that an appraisal must follow

generally accepted appraisal standards.

The Scheidelman case

considered the law in effect prior to the passage of the PPA and
its amendments to I.R.C.

§ 170 (f) (11) (E).

Under Notice 2006-96, an appraisal is treated as a
qualified appraisal within the meaning of I.R.C. § 170 (f) (11) (E)
if the appraisal complies with all of the requirements of Treas.
Reg. § 1.170A-13(c) of the Treasury Regulations, and is
conducted by a qualified appraiser in accordance with generally
accepted appraisal standards.

Notice 2006-96 cites the Uniform

Standards of Professional Appraisal Practice (USPAP) as an
example of generally accepted appraisal standards.

USPAP is

promulgated by The Appraisal Foundation and provides broad
valuation guidance for various types of property such as real
estate, personal property and businesses.
In their Motion, petitioners, without explanation,
analysis, or rationale, allege that the JHR Report incorporates

USPAP standards.

See petitioners' Motion, p. 8 of 9, and
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Petitioners' Memorandum in Support, p. 11 of 12.

To date, the

only documentation or information submitted by petitioners in

support of this allegation is the appraiser's certification
stating that his appraisal was prepared in conformance with

USPAP.

Respondent disputes the bare assertion that the JHR

Report was conducted in accordance with USPAP.

To that end,

respondent will be prepared to present at trial expert testimony
that the cumulative and grave appraisal defects within the JHR

Report cause the JHR Report to fail the most fundamental and
basic principles of USPAP.
violates sections 1-1(b),

Specifically, the JHR Report
1-4,

and 1-5 of USPAP.

In support of

respondent's position, respondent is filing a declaration from
Respondent's Office of Chief Counsel Attorney Marissa J. Savit.

Petitioners' baseless assertions do nothing more than
highlight the seminal fact in dispute - whether the JHR Report

satisfies I.R.C. § 170(f) (11) (E).

Again, this is a statutory

provision that was not at issue in Scheidelman, and on this
basis alone, petitioners' Motion should be denied.
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For these reasons, and for the reasons set forth in the
accompany1ng declaration, respondent requests that Petitioners'
Motion for Partial Summary Judgment be denied.
WILLIAM J. WILKINS

Chief Counsel
Internal Revenue Service
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RESPONDENT'S RESPONSE IN OPPOSITION TO
PETITIONERS' MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Rule 121(b), respondent responds in opposition
to Petitioners' Motion for Partial Summary Judgment filed on
July 13, 2012 ("Motion") .

Petitioners' Motion, in substance,

requested summary judgment on whether the report petitioners
obtained from Jerome Haims Realty, Inc.

("JHR Report") is a

qualified appraisal for purposes of I.R.C. § 170.
Petitioners' Motion should be denied for the following

reasons:

(1) there are material issues of fact in dispute,

(2)

the appraisal is otherwise defective, and (3) regardless of
whether or not the Motion is granted, the need for a trial would
not be obviated.
Even if the Court grants petitioners' Motion, the remaining
issues not addressed by petitioners in their Motion that must be
considered at trial include, but are not limited to:

petitioners' easement was granted in perpetuity;

(1) whether

(2) whether

petitioners failed to provide a fully-completed Form 8283;
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whether petitioners' valuation of the easement was accurate;
whether petitioners'

(4)

transfer of the easement occurred in 2006

or in 2007 (the year of recordation);

(5) and whether

petitioners are liable for additions to tax.
While the Second Circuit's ruling in Scheidelman v.
Commissioner,

682 F.3d 189, 2012 WL 2161155

(2d. Cir. 2012), did

clarify certain principles, the ruling is not dispositive here
for several reasons, namely:

(1) a different statutory scheme is

applicable in the instant case than was applicable in
Scheidelman, and (2) the JHR Report contains different, and
additional, defects than the appraisal at issue in Scheidelman.
The Motion should be denied because material issues of fact
are in dispute.
In support of this opposition, respondent is filing a
Memorandum of Law in Support of Respondent's Response in
Opposition to Petitioners' Motion for Partial Summary Judgment
("memorandum" or "respondent's memorandum"), and incorporates
that memorandum into this response.

In addition, respondent is

filing a Declaration of Attorney Marissa J. Savit ("Declaration
of Attorney Savit").

IN SUPPORT of this opposition, respondent respectfully
states:
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Petitioners, in the Motion and accompanying Memorandum of
Law in Support of Petitioners' Motion for Partial Summary
Judgment ("Petitioners' Memorandum") misstate certain material

facts and reach incorrect conclusions of law.

Respondent

responds below to the arguments raised in the Motion and

Petitioners' Memorandum.
Response to Petitioners' asserted facts
JURISDICTIONAL AND PROCEDURAL HISTORY

1. through 8. Admits.
9. Admits.

a. though b. Admits.

c. Admits that petitioners reside in New York.

Denies

that the opinion by the Second Circuit in Scheidelman

governs the analysis of the qualified appraisal issue in
this case.
d. Alleges that neither the Scheidelman case nor the
Kaufman case are final,
e. Admits.
10.Admits.
11.Admits
THE NOTICE OF DEFICIENCY

12.Admits.
13.Admits.
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UNDISPUTED MATERIAL FACTS1

1. through 5. Admits.

Facts Showing that the JHR Report is a "Qualified Appraisal"
Within the Meaning of Treas. Reg. § 1.170A-13(c)(3)
and I.R.C.

§ 170

(f)(11)

Respondent disagrees with the petitioners' heading.

Respondent maintains that the JHR Report is not a "Qualified
Appraisal" within the meaning of Treas. Reg. § 1.170A-13(c) (3)
and I.R.C. § 170

(f) (11).

Petitioners should not infer, nor

does respondent concede by any admission, to the facts within
this section or any section that the JHR Report is a "Qualified
Appraisal."
6. Admits.

The Appraisal Satisfies Treas. Reg.
(B),

§ 1.170A-13(c) (3) (i) (A),

(D)

7. Admits.
The Appraisal Satisfies Treas. Reg.

§ 1.170A-13(c) (3) (ii) (A)

8. Admits.

The Appraisal Satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (B)
9. Admits, except denies that the provisions of Treas. Reg.
§ 1.170A-13(c) (3) (ii) (B)

apply.

1 Respondent disagrees with the petitioners' heading and asserts
that some of petitioners' claimed "undisputed facts", are in
dispute.
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10.Admits, except denies that the provisions of Treas. Reg.
§ 1.170A-13(c) (3) (ii) (]B)
The Appraisal Satisfies Treas.

apply.
Reg.

§ 1.170A-13(c) (3) (ii) (C)

11.Admits.

12.Admits; except satisfication of this reporting
requirement does mean that the deduction was claimed in

the year of recordation, which would be the proper year
for petitioners to claim their deduction.

In this case,

the easement was recorded in 2007 and the petitioners
claimed their deduction in the year 2006.
13.Admits; except denies that the date indicated on the
Form 8283 would satisfy Treas. Reg. § 1.170A13(c) (3) (ii) (C).

The Appraisal Satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (D),
(E), (F), (G), and (H)

14.Admits.

The Appraisal Satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (I)
15.Denies.

16.Admits that is what the JHR Report so states.

Denies

that the JHR Report satisfies Treas. Reg. § 1.170A13(c) (3) (ii) (I).

Denies that respondent admitted that

the JHR Report satisfies Treas. Reg. § 1.170A13(c) (3) (ii) (I).
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The Appraisal Satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (J)
17.Denies.

Please refer to respondent's Memorandum of Law

for further discussion of this issue.
18.Admits; denies that the value so stated was correct or
that that stated value was the fair market value of the

property as defined by applicable Treasury Regulations.
Please refer to respondent's Memorandum of Law for
further discussion of this issue.
19.Denies.

Please refer to respondent's Memorandum of Law

for further discussion of this issue.
20.Admits only that the JHR Report so stated it used
comparable sales.
sentence.

Denies remaining portion of this

Please refer to respondent's Memorandum of

Law for further discussion of this issue.
21.Admits only that the JHR Report so stated it made
adjustments to the comparable sales.
portion of this sentence.

Denies remaining

Please refer to respondent's

Memorandum of Law for further discussion of this issue.
The Appraisal Satisfies Treas. Reg. § 1.170A-13(c) (3) (ii) (K)
22.Denies.
23.Denies.

Alleges that petitioners' allegation set forth

in sentence 23 and the cited paragraph directly
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contradict each other.

Please refer to respondent's

Memorandum of Law for further discussion of this issue.
24.Admits that the JHR Report so states.

Please refer to

respondent's Memorandum of Law for further discussion of
this issue.
25.Denies.

Please refer to respondent's Memorandum of Law

for further discussion of this issue.
26.Admits.

27.Denies.

Alleges that the JHR Report used the empirical

study in order to support its final percentage
reduction.

Alleges that the JHR Report did not use the

empirical study in order to determine its final

percentage reduction.

Please refer to respondent's

Memorandum of Law for further discussion of this issue.
The Appraisal Satisfies IRC 170(f) (11) (E)

28.Denies.
29.Denies.
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Conclusion
Petitioners have failed to establish that the JHR report

meets all of the requirements for a "qualified appraisal" under
I.R.C. § 170(f) (11) and Treas. Reg.

§ 1.170A-13(c) (3).
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For the reasons set forth above and in the acco'mpanying
respondent's memorandum, respondent requests that petitioners'
Motion be denied.
WILLIAM J. WILKINS

Chief Counsel
Internal Revenue Service
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