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TRUSTS - RESIDENCY AND TAXATION
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What is a Trust?
• A trust is a relationship (generally a written agreement) created at the direction of an

individual (the settlor), in which one or more persons (the trustees) hold the individual's
property subject to certain duties to use and protect it for the benefit of others (the
beneficiaries). In general, the term “trust” as used in the Internal Revenue Code refers
to an arrangement created either by a will or by an inter vivos declaration whereby
trustees take title to property for the purpose of protecting or conserving it for the
beneficiaries under the ordinary rules applied in chancery or probate courts. Treas.
Reg. §301.7701-4(a).
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Domestic Trust
• Trusts can be characterized as grantor trusts, simple trusts or complex trusts. Trusts

can be domestic trusts or foreign trusts. The U.S. tax laws have special definitions for
these concepts.
• The status of a trust as foreign or domestic will affect the U.S. taxation and reporting

requirements of the trust and its beneficiaries.
• A trust is considered domestic if


a U.S. court is able to exercise primary supervision over trust administration (the

"court test"), and


U.S. persons control all substantial trust decisions (the "control test").

• All other trusts are considered Foreign Trusts. Code §7701(a)(30)(E), 7701(a)(31).
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Domestic Trust - The Court Test
A trust satisfies the court test under a safe harbor (Reg. §301.7701-7(c)(1)) if:
• The trust instrument does not direct that the trust be administered outside of the

United States;
• The trust in fact is administered exclusively in the United States; and
• The trust is not subject to an automatic migration provision.

www.ruchelaw.com

ruchelman

8

Domestic Trust - The Court Test
• Administered in the United States means all steps necessary to carry out the duties

imposed by the terms of the trust and applicable law including maintaining the records
of the trust, filing tax returns, managing and investing trust assets, defending the trust
from suits by creditors, and determining the amount and timing of distribution must be
performed in the United States. Reg. §301.7701-7(c)(3)(v)
• If both a United States court and a foreign court are able to exercise primary

supervision over the administration of the trust, the trust meets the court test. Reg.

§301.7701-7(c)(4)(i)(D)
• The trust is subject to automatic migration provision if the trust document provides

that a U.S. court’s attempt to assert jurisdiction or otherwise supervise the trust directly
or indirectly would cause the trust to migrate from the United States. Reg. §301.7701-

7(c)(4)(ii).
www.ruchelaw.com
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Domestic Trust - The Court Test
Example:

A United States citizen, creates a trust for A's own benefit and the benefit of A's
spouse, B, a United States citizen. The trust instrument provides that the trust is to be

administered in State Y, a state within the United States, by DC, a State Y corporation.
The trust instrument also provides that in the event that a creditor sues the trustee in a
United States court, the trust will automatically migrate from State Y to Country Z, a
foreign country, so that no United States court will have jurisdiction over the trust. A
court within the United States is not able to exercise primary supervision over the
administration of the trust because the United States court's jurisdiction over the
administration of the trust is automatically terminated in the event the court attempts to
assert jurisdiction. Therefore, the trust fails to satisfy the court test from the time of its
creation and is a foreign trust.
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Domestic Trust - The Control Test
A trust satisfies the Control Test if one or more United States persons have the authority
to control all substantial decisions of the trust. Reg. §301.7701-7(d)
•United States person:

The term United States person means a United States person within the meaning of
section 7701(a)(30). For example, a domestic corporation is a United States person,
regardless of whether its shareholders are United States persons.
•Substantial decisions:

The term substantial decisions means those decisions that persons are authorized or
required to make under the terms of the trust instrument and applicable law and that are
not ministerial. Decisions that are ministerial include decisions regarding details such as
the bookkeeping, the collection of rents, and the execution of investment decisions.
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Domestic Trust - The Control Test
Substantial decisions include (Reg. §301.7701-7(d)(1)(ii)):
• Whether and when to distribute income or corpus;
• The amount of any distributions;
• The selection of a beneficiary;
• Whether a receipt is allocable to income or principal;
• Whether to terminate the trust;
• Whether to compromise, arbitrate, or abandon claims of the trust;
• Whether to sue on behalf of the trust or to defend suits against the trust;
• Whether to remove, add, or replace a trustee;
• Whether to appoint a successor trustee to succeed a trustee who has died, resigned,

or otherwise ceased to act unless decision cannot change the trust’s residency.
• Investment decisions (but U.S. control if U.S. person who hires investment advisor can

terminate investment advisor’s power to make decisions at will).
www.ruchelaw.com
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Domestic Trust - The Control Test
Meaning of Control:
• The term control means having the power, by vote or otherwise, to make all of the

substantial decisions of the trust, with no other person having the power to veto any of

the substantial decisions.
• To determine whether United States persons have control, it is necessary to consider

all persons who have authority to make a substantial decision of the trust, not only the
trustees.
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Domestic Trust - The Control Test
Example (Reg. §301.7701-7(d)(1)(v)Examples 1 and 2):
Trust is a testamentary trust with three fiduciaries, A, B, and C. A and B are United States
citizens, and C is a nonresident alien. No persons except the fiduciaries have authority to

make any decisions of the trust. The trust instrument provides that no substantial
decisions of the trust can be made unless there is unanimity among the fiduciaries. The
control test is not satisfied because United States persons do not control all the
substantial decisions of the trust. No substantial decisions can be made without C's

agreement. Assume the same facts, except that the trust instrument provides that all
substantial decisions of the trust are to be decided by a majority vote among the
fiduciaries. The control test is satisfied because a majority of the fiduciaries are United
States persons and therefore United States persons control all the substantial decisions
of the trust.
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Insert date

Domestic Trust - Foreign Protector
• Many trusts, particularly foreign trusts, provide for a “Protector”.
• Trusts with a foreign Protector who has unfettered control over substantial decisions

like control over termination of the existing Trustee, may cause the trust to become a

foreign trust because a non-US person holds a prohibited power.
• Practitioners must be cautious regarding any power over a trust that is held by a non-

US person, whether that person is a trustee, a protector, the grantor or a beneficiary.
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Domestic Trust - Tax
• If a trust is a domestic trust, it is treated as a U.S. resident for federal income tax

purposes, and will therefore be subject to the U.S. federal tax. State and local tax
may also apply.
• U.S. resident trusts are generally subject to U.S. income tax on their worldwide

income, including the tax on capital gains. This is true regardless of the source of
the income, with the result, for example, that a U.S. trust completely invested in
non-U.S. bonds and securities may be taxable on all non-U.S. source interest,

dividends, and gains from these investments, although the tax may be mitigated,
for example, by distributions to beneficiaries.
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Grantor Trust - Meaning
• The Grantor is the person who creates a Trust or directly or indirectly makes a

“gratuitous transfer” of property to a trust. Reg. §1.671-2(e)(1).
• For U.S. grantors, a trust will be treated as a grantor trust if the Grantor has:

 retained reversionary interests,
 direct or potential beneficial interests in trust income,
 a power to revoke the trust and recover the trust corpus,
 certain retained controls over the distribution of trust income or corpus,
 certain retained administrative powers,
 the authority to borrow trust funds without adequate interest and security, or actual

borrowing of trust funds without adequate interest and security approved by an

independent trustee.
www.ruchelaw.com
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Grantor Trust - How is it taxed?
• Grantor trusts are taxed as if their grantors (or in some cases, their beneficiaries, in the

case of a beneficiary controlled trust) own the trust assets personally.
• Income and deductions of the trust flow directly onto the grantor’s (or beneficiary’s)

income tax return.
• In the case of a U.S. grantor, a trust will be treated as a grantor trust where the grantor

retains specified trust powers or interests, or grants them to persons who are statutorily
deemed to be under the grantor's control.
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Foreign Grantor Trust - Meaning
• In case of a foreign grantor, a trust will be treated as a grantor trust only in either of two

cases (Code §672(f)(2)) –
 the foreign grantor reserves the right to revoke the trust solely or with the consent of

a related or subordinate party (and revest the title assets to himself), or
 The only amounts distributable from such portion (whether income or corpus) during

the lifetime of the grantor are amounts distributable to the grantor or the spouse of
the grantor.
• In case of a revocable trust, the foreign grantor trust will generally become a foreign

non-grantor trust upon the death of the grantor.
• If there is a U.S. beneficiary, the U.S. beneficiary will be treated as a grantor if the

beneficiary has made (directly or indirectly) transfers of property to the foreign grantor
other than in a sale for full and adequate consideration. Code §672(f)(5).
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U.S. Grantor - Foreign Trust
• If a U.S. person transfers property (directly or indirectly) to a foreign trust, the trust will

be treated as a grantor trust if there is a U.S. beneficiary. Code §679.

• If a foreign trust first has a U.S. beneficiary after it has been in existence for some time

(e.g., because an alien beneficiary becomes a U.S. resident), a U.S. person who
transferred property to the trust is taxed for the first year in which the trust has a U.S.
beneficiary on (1) income attributable to the transferred property for that year and (2) all

undistributed net income, computed as of the end of the preceding taxable year, that is
attributable to the transferred property. Code Section 679(b).
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U.S. Grantor - Foreign Trust
• If a U.S. citizen or resident transferred property to a domestic trust that subsequently

becomes a foreign trust, the transferor, if then living, is deemed to transfer the portion
of the trust that is attributable to the transferred property to a foreign trust. Code
Section 679(a)(5). Code Section 684 causes gain to be recognized on transfers to
foreign trusts that are not taxed as grantor trusts.

• If a nonresident alien becomes a U.S. resident (i.e., has a residency starting date, as

defined under Code Section 7701(b)(2)(A)), within five years after directly or indirectly
transferring property to a foreign trust, the transfer will be treated as if it occurred on
the residency starting date. If the trust has a U.S. beneficiary, the trust will be a grantor
trust.
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Foreign Non-Grantor Trust-Meaning & Tax
• Any foreign trust that does not meet the definition of a foreign grantor trust is a foreign

non-grantor trust (“FNGT”), taxed as if it were a nonresident, noncitizen individual who
is not present in the U.S. at any time.
• The trust will not be taxed on foreign sourced income, but certain U.S. sourced

investment income and income effectively connected with a U.S. trade or business will
be subject to U.S. income or withholding tax.
• The “net investment income tax” does not apply to nonresident aliens, and therefore,

does not apply to a foreign non-grantor trust.
• A U.S. beneficiary will be subject to tax on distributions to the beneficiary of

“distributable net income” (“DNI) from the FNGT.

The character of such DNI

distributions will reflect the character of the income as received by the FNGT. A foreign

trust is required to include capital gain income in DNI.
www.ruchelaw.com

ruchelman

22

Foreign Non-Grantor Trust-Meaning & Tax
• If a FNGT accumulates its income and distributes the accumulation in later years in

excess of DNI, the U.S. beneficiary will be subject to the “throwback rules”, which
generally seek to treat a beneficiary as having received the income in the year in which
it was earned by the trust, using a relatively complex formula.
• The beneficiary may be required to pay a “throwback tax” (a “catch up” tax) and an

interest charge on the deferral.
• The throwback distributions are taxed at ordinary income tax rates. The throwback

rules do not apply to amounts accumulated when the trust was an FGT.
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Estate and Gift Tax Rules
• A U.S. resident for estate and gift tax purposes is a person who is “domiciled” in the

U.S. at the time of death or at the time of the gift – subjective test
• A person acquires domicile in a place by living there, for even a brief period of time,

with no definite present intention to leave. Reg. §20.0-1(b)(1).
• An individual can be a resident for income-tax purposes and not for transfer-tax

purposes, and vice-versa
• Only a $60,000 exemption is available (as opposed to the $5.45 million exemption for

U.S. citizens and residents). The highest rate is 40%.
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Gift Tax on Nonresident Alien
• Nonresident aliens are taxed only on gifts of:
 U.S.-situs tangible property
 U.S.-situs real estate

Gifts of stock of U.S. corporations are not subject to tax, since intangible property
• Gifts of U.S. partnership/llc interests may not be subject to tax, but this result is less

clear in certain cases.
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Gift Tax on Nonresident Alien
• For 2016, annual exclusion amounts available to nonresident aliens are:
 Gifts to Non-U.S. Citizens

$148,000 for gifts to spouse

Annual exclusion of $14,000 for gifts to non-spouse
 Gifts to U.S. Citizens:

Unlimited marital deduction for gifts to spouse
Annual exclusion of $14,000 for gifts to non-spouse
All gifts above annual exclusion to non-spouses or to non-citizen spouses are taxable
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Estate Tax on Non-U.S. Domiciliary
• U.S. domiciliary is taxed on the value of worldwide assets at

death in the same manner as US citizens.
• Non-U.S. domiciliary is taxed only on the value of US situs

assets, including:
U.S. real property
Tangible personal property located in the U.S.

Debt obligations of U.S. persons, unless portfolio exemption

applies
Stock in U.S. corporations (whether or not publicly traded)
Uncertain treatment of partnership interests
www.ruchelaw.com
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Estate Tax Exemption and Deduction
• An exemption of $60,000 is available against the value of assets includable in the U.S.

taxable estate of an individual who was not U.S. domiciled.
• Unlimited marital deduction if assets left to a spouse who is a U.S. citizen, i.e., an

unlimited amount of assets can pass to the spouse without being subject to U.S. estate
tax.
• Qualified Domestic Trust must be used to defer estate tax if surviving spouse is a non-

U.S. citizen
• Nonrecourse debt on U.S. property results in only net value included in U.S. estate
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Planning with Foreign Trusts
Governed by the Laws of a
US State
Arturo J. Aballí, Esq. & Megan E. Campos, Esq.
July 6, 2016

A. What is it?
• Given the definition of a “foreign trust” you can have a
US trustee and governing law and the trust will be
“foreign” if a foreign person is given veto power over a
“substantial” trust decision (e.g. investments or the
change of governing law).

• These trusts are sometimes called “hybrid trusts,”
“foreign US” or “US foreign” trusts.
• The question is: why would a foreign family consider
one of these trusts?
31

B. Reasons for/Characteristics
of Hybrid Trusts
1.

Definition changed in 1996. Before it was important that the trustee be
foreign.

2.

Even after the definition changed, foreign high net worth families
continued creating trusts with trustees in offshore “secrecy” jurisdictions,
such as the Cayman Islands, Bahamas and BVI. Particularly in Latin
America, there were many fortunes that were not declared to the tax
authorities of the residence countries.

3.

Laws in both the grantors’ countries and offshore centers changed. In
many countries tax laws now make it more difficult and costly to evade
taxes; and tax haven countries have been pressured to provide more and
more disclosure through treaties and international agreements.
Accordingly, secrecy is no longer an important element.
32

B. Reasons for/Characteristics of
Hybrid Trusts (Continued)
4. Many countries have so-called “Black Lists” in their tax laws
which include most tax havens. The US is not a Black List
country.
5. International treaties on disclosure such as the OECD
Common Reporting Standard or CRS apply in most foreign
trust centers but not in the US. Thus, the US is a more
confidential trust venue than many of the offshore centers
that used to dominate the international trust business.

6. “Globalization” has resulted in US residency of children of
wealthy foreign families.
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B. Reasons for/Characteristics of
Hybrid Trusts (Continued)
7.

Because of the accumulation distribution problem that applies to
foreign but not domestic trusts resulting in a Throwback Tax on
distributions in excess of trust income if there is “undistributed net
income” from prior years, in most cases, we advise that a trust for a
US beneficiary be domestic and not foreign.

8.

It is easier to convert a hybrid trust to a domestic trust than a
foreign trust settled in one of the British jurisdictions since in the
first case the trust converts almost automatically at the foreign
grantor’s death, particularly if a majority of the beneficiaries are US
and there is no need to sever the trust into foreign/domestic.
34

B. Reasons for/Characteristics of
Hybrid Trusts (Continued)
9.

If the trust is to continue for the beneficiaries, either in whole or in
part and not distribute out, the hybrid trust will avoid a change of
trustee from a foreign organization to a domestic one and the
amendment of the instrument to conform it to the new law
requirements. Even if there is already a “stand-by” domestic trust
in effect, the change of trustees may very well involve delays since
the retiring and receiving trustees will almost always involve their
legal counsel in the negotiation of the indemnities.

10. US trust laws are much more flexible than those of the British
offshore centers. Unless the foreign jurisdiction has a special
regime that permits grantor and family to retain control and local
counsel agrees, the English doctrine regarding a “bare” or “sham”
trust may require significant trustee involvement which would not
only restrict grantor control but also increase fees.
35

B. Reasons for/Characteristics of
Hybrid Trusts (Continued)
11. “Directed trust” legislation in many states (e.g. Delaware, Florida,
South Dakota) gives the family more control and results in lower
trustee fees. In addition, it permits the trust to include shares of an
operating company which most trust companies have been reluctant to
accept, except for very high fees, if the family appoints a committee to
manage and absolve the Trustee of responsibility.
12. Some drawbacks are: (a) possible limitation on SEC foreign targeted
investments; (b) no assurance in fending off forced heirship attacks; (c)
if grantor needs an asset protection trust (APT), he may be better
advised to go offshore since a domestic APT is not strong given the full
faith and credit constitutional dictate; (d) possible FBAR requirement;
and (e) confusion on the part of financial institutions’ compliance
departments as to the correct classification of the trust.
36

B. Reasons for/Characteristics
of Hybrid Trusts (Continued)
13. Efficient for foreign families with both US and all foreign beneficiaries.
14. No particular differences in tax provisions. Hybrid trust will be either
simple or complex, grantor or non-grantor, estate tax protected or not,
and will need or not an offshore company interposed depending on
whether there could be inclusion in the foreign grantor’s US estate.
However, it is easier for the client’s attorney to include tax driven
provisions in a hybrid trust since counsel for the US trustee, as
opposed to foreign counsel, is more familiar with US tax language.
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C. State Trust Laws
Considerations
1.

Either a “living trust” if for limited purpose, or institutional trustee.
Living trusts possible in many US states are not doable in the UK trust
jurisdictions either because of the “bare trust” doctrine previously
mentioned or due to trustee residency/licensing requirements. These
trusts are practical for specific investment structures such as for US
realty if the top holding company is in a common law country. If the
trust has various assets and will not distribute out at grantor’s death an
institutional trustee should be chosen.

2.

The state chosen and the location of the trust company should be
discussed with the prospective grantor. There is significant
competition among states to have “grantor family friendly” legislation.
With improved communications, location in a strategic state is no
longer key, so states like South Dakota have become more popular.
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C. State Trust Laws
Considerations (Continued)
3.

The existence of “directed trust” legislation is an important factor
making hybrid trusts attractive. Counsel for the grantor should
become familiar with these provisions and the care that must be
exercised to avoid adverse estate tax consequences for the US
beneficiaries. For instance, if there is to be a Distribution Committee in
which one or more US beneficiaries participate, it important to provide
that the US beneficiary cannot participate in decisions regarding
distributions to him or her.

4.

Another structural problem would be finding the necessary foreign
individuals to serve in a Protector or Investment committee, so that the
trust remains foreign during the grantor’s lifetime. The opposite would
be true if the trust continues afterwards for US beneficiaries: we need
to find US individuals to serve in those committees.
39

Conclusion
There is no question that we are seeing more hybrid trusts, either
living trusts governed by the laws of the state where trust assets
are located or trusts with institutional trustees. It behooves
international tax and estate planning counsel as well as
accountants, trust officers, bankers, investment advisers and other
US professionals to become familiar with the concept so that the
international high net worth family can be provided with optimal
estate planning strategies.
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• A US-based foreign trust will be required to complete the
relevant Form W-8 to certify the trust’s foreign status when
requested by a withholding agent.
• There are five different W-8 forms, however for our
discussion only Forms W-8BEN, W-8BEN-E and W-8IMY
apply.
• Type of trust (grantor, complex, or simple) will determine
which W-8 form should be completed.
• Chapter 4 classification for FATCA purposes
o Does not turn on the type of trust.
o Determines the information to be reported by the trust.
41

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Form W-8BEN
o Nonresident Alien Individual

• Form W-8BEN-E
o Foreign Non-grantor Trust (Complex Trust)

• Form W-8IMY
o Foreign Grantor Trust (must include W-8BEN or W-9 for
Grantor)
o Foreign Simple Trust (must include W-8BEN or W-9 for
Beneficiaries)
42

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Is the US-based foreign trust a Foreign Financial Institution (“FFI”)
or a Nonfinancial Foreign Entity (“NFFE”)?
• The regulations of the Internal Revenue Code of 1986 (“IRC”) (all
Section references are to the IRC and its regulations (“Treas. Reg.”))
define an FFI as a depository institution, a custodial institution, an
investment entity, a specified insurance company, or certain
“holding companies” or “treasury centers.” Treas. Reg. 1.1471-5(d)(e).
• There are three types of Investment Entities:
o Type A
o Type B
o Type C
44

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
•

Type A –The entity primarily conducts as a business (50% or more of gross income is
attributed to) one or more of the following activities or operations for or on behalf of a
customer–
o
o
o

•

Trading in money market instruments (checks, bills, certificates of deposit, derivatives, etc.);
foreign currency; foreign exchange; interest rate, and index instruments; transferable
securities; or commodity futures;
Individual or collective portfolio management; or
Otherwise investing, administering, or managing funds, money, or financial assets on behalf
of other persons. Treas. Reg. 1.1471-5(e)(4)(i)(A).

Type B –The entity’s gross income (over the applicable testing period) is primarily
attributable (50% or more) to investing, reinvesting, or trading in financial assets (“Gross
Income Test”), AND the entity is managed by certain other types of financial institutions
(“Managed by Test”). An entity is managed by another entity if the managing entity
performs, either directly or through another third-party service provider, any of the
activities described under a Type A investment entity on behalf of the managed entity.
Treas. Reg. 1.1471-5(e)(4)(i)(B).
45

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
•

•
•

•

Most professional trust companies are considered engaged in the activities set
forth under the definition of a Type A Investment Entity.
In some cases a US-based foreign trust with a professional trust company as
trustee AND 50% or more of its gross income from investing, reinvesting, or
trading in financial assets would be an FFI under the regulations.
A US-based foreign trust with an individual trustee but one or more investment
accounts managed by an entity and not another individual AND 50% or more of
its gross income from investing, reinvesting, or trading in financial assets would
be an FFI. Treas. Reg. 1.1471-5(e)(4)(v),Ex.1.
A “Participating FFI” has to register with the IRS to obtain a Global
Intermediary Identification Number (“GIIN”), enter into an agreement and
report any “US accounts.”
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Deemed-Compliant Status
• No Trustee-documented option
• Sponsorship (only for FFIs that are Investment Entities)
o Sponsored Investment Entity (Registered Deemed-Compliant)
o Sponsored, Closely Held Investment Vehicle (Certified DeemedCompliant) – 20 or fewer individuals own all debt and equity interests
in trust

• Owner-documented
o Each requester of Form W-8 must agree to treat as owner-documented
o Provide Auditor’s Letter
o No requirement to register to obtain a GIIN
47

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
•
•
•

To comply with FATCA an FFI needs to report information on its “US Accounts”
– any financial account maintained by the FFI that is held by a US person or US
owned foreign entity. Treas. Reg. 1.1471-5(a)(2).
A financial account of an Investment Entity FFI is any equity or debt interest in
the Investment Entity. Treas. Reg. 1.1471-5(b)(1)(iii)(A).
An equity interest in a trust that is an Investment Entity is an interest held by
(Treas. Reg. 1.1471-5(b)(3)(iii)(B)):
o A person deemed owner of the trust under Sections 671-679 (“Grantor Trust Rules”).
o A beneficiary who is entitled to a mandatory distribution or receives a discretionary
distribution during the year.

•

A US beneficiary who is a discretionary beneficiary but does not receive an
actual distribution does not have an equity interest in the trust and IS NOT
reportable.
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
•
•
•
•
•

If not an FFI then an NFFE.
Types of NFFEs: Excepted vs. Passive
A US-based foreign trust that has an individual trustee and has not hired an
entity to perform any investment entity activities is a Passive NFFE even if
meets the Gross Income Test.
Would have to report any “Substantial US Owners” on Form W-8BEN-E Part
XXIX (Name, Address and TIN).
Substantial US Owner in the case of a US-based trust that is an NFFE (Section
1473(2)(A)(iii)):
o Any US person treated as owner of the trust under the Grantor Trust Rules.
o Any US person holding, directly or indirectly, more than 10% of the beneficial interests
of the trust:
•
•

Beneficiary who is entitled to a mandatory distribution.
Discretionary beneficiary that actually receives a distribution.
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Country of incorporation or organization: [State], United States
• Use of US address on W-8 may trigger further inquiry by bank.
• Under FATCA no reporting of foreign beneficiaries or grantors to
reciprocal Model 1 IGA FATCA partners.
• Likely no reporting of discretionary US beneficiaries unless receive
a distribution.
• US trustee can act as sponsoring entity, although ownerdocumented probably better and easier option.
• As US-based foreign trusts are classified under the IRC and its
regulations, could qualify as NFFE instead of FFI even with a
professional trust company as trustee.
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
Example 1: Florida Revocable Trust
• A nonresident alien (“NRA”) settles a
Florida revocable trust.
• NRA is also the trustee and can revoke the
trust without the consent of another.
• NRA and his US children are
discretionary beneficiaries.
• NRA is the only one who has received any
trust distributions.
• The trust has a bank account at a US bank
and holds shares of a Bahamas company
with an underlying investment account.

NRA = Grantor & Sole
Trustee

Florida
Revocable
Trust

Bahamas
Company

US
Bank
Account
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Complete Form W8IMY
• Passive NFFE
• Attach
Withholding
Statement and
Form W-8BEN for
NRA

52

CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
Example 2: South Dakota Non-grantor Trust
•
•
•
•
•

A nonresident alien (“NRA”) settles a
South Dakota directed trust with a
professional trust company as trustee.
Trust is a foreign non-grantor trust for US
income tax purposes and also US estate tax
protected.
NRA’s two non-US children and one US
child are discretionary beneficiaries.
Trust holds shares of a Bahamas company
with an underlying investment account.
Bahamas company has checked the box to
be “transparent” for US tax purposes.

South
Dakota
Trust

Bahamas
Company

Investment
Account
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CHAPTER 4 FATCA STATUS OF
US-BASED TRUSTS
• Complete Form W8BEN-E
• FFI or NFFE?
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Common Reporting Standard
(“CRS”)
• Global FATCA or GATCA
• Similar to FATCA but requires reporting of Ultimate Beneficial
Owners.
• US is not a participating jurisdiction.
• Planning opportunities for fully-compliant cross-border families
looking to maintain their structures confidential for legitimate
reasons.
• Reporting Financial Institutions (“FIs”) in participating jurisdictions
(“PJs”) are obligated to report “Reportable Accounts” held by
“Reportable Persons” (including controlling persons of entities) to
other PJs.
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Common Reporting Standard
(“CRS”)

Brazilian
Citizen
“Reportable
Person”

Swiss
FI

Report

Brazil
PJ

Bank
Account
“Reportable
Account”
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Common Reporting Standard
(“CRS”)
•

•

•

US financial institutions have no
reporting requirements under CRS.
However, the Cayman Islands company
may have to report Reportable Persons
under CRS because Cayman Islands is a
participating jurisdiction.
If an entity in a non-participating
jurisdiction is used to hold a Reportable
Account in a participating jurisdiction,
the FI would have to look through the
entity to report its Controlling Persons if
from a PJ.

Argentine Citizen &Tax Resident

Cayman
Islands
Company

US
Account
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Common Reporting Standard
(“CRS”)
NRA
Grantor

•

•

•
•
•

Under CRS a trust is resident where one
or more of the trustees is resident.
Foreign Non-grantor Trust (“FNGT”)
with a foreign protector, a Delawareresident trustee and is US estate tax
protected.
Delaware Limited Liability Company
(“DE LLC”) treated as a disregarded
entity for US tax purposes.
No reporting under CRS as long as
assets are also in the US.
Caution! Other US tax issues.

FNGT
DE

DE
LLC

US
Account
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Circular 230 Statement
This presentation has not been written as a formal opinion of counsel. Accordingly,
IRS regulations require us to advise you that any statement contained herein is not
intended or written by us to be used, and cannot be used by the recipient of this
communication, for the purpose of avoiding tax penalties.

www.aballi.com
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