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What Every Business Needs to
Know About Prop 65
Buchalter
Anne Marie Ellis
aellis@buchalter.com
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Agenda
➢ History of Prop. 65, scope, governing bodies,
trends

➢ How to determine chemicals of concern and
conduct an exposure analysis; upcoming changes
➢ How to meet the warning requirements
➢ How Prop. 65 is enforced, and what to do if you
receive a Notice of Violation
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Important
Recent email from OEHHA
• “The new regulations do not determine when
a warning is required, they provide guidance
for businesses when they have decided to
provide a warning for a given exposure to a
listed chemical!”
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Brief Primer on
Proposition 65
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Prop 65 – The Basics
• Safe Drinking Water and Toxic Enforcement Act
• Covers both Product and Environmental/Occupational Warnings

• Regulated by California Office of Environmental Health Hazard
Assessment and Enforcement by California Attorney General
• Warnings for Exposure to Enumerated Chemicals
• Applies to businesses with 10 or more employees
• https://www.buchalter.com/publication/primer-new-requirementsproposition-65/
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The list of chemicals

www.buchalter.com

Wide range of chemicals
• Additives in pesticides;
• Household products,
food, drugs, dyes,
solvents, used in
manufacturing and
construction;
• Byproducts of chemical
processes.

• Lead in surface
coatings/paint and
materials;
• Phthalates in soft
plastics (BBP, DBP, DEhP,
DIDP, DINP, DnHP);
• BPA in hard plastics.
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Recent Notices
Environ. Health
Advocates
Environ. Health
Advocates
Anthony Ferreiro

Nicholas &Tomasevic Kroger/Ralphs
LLP
Glick Law Group
Baskin-Robbins

Acrylamide in vanilla wafers

Evan Smith

DEHP in booster cables

Consumer Advocacy
Group
Anthony Ferreiro

Yeroushalmi &
Yeroushalmi
Evan Smith

Uriah Products;
Walmart
MJ Accessories
Boot Barn

Chromium in leather lined rancher gloves

Safe Products for
Californians, LLC
Kingpun Cheng

Tanya Moore

Home Goods

Parker Smith

Wal Mart, Bell Sports

Lead and lead components in dietary
supplements
Lead in tire inflator

Center for
Environmental Health
Center for
Environmental Health
Ema Bell

Lexington Law Group

Albertsons, Safeway,
Humm Kombucha
TB Footwear

Ethyl alcohol in Kombucha Alcoholic Beverages

Anthony Ferreiro

Evan Smith

Target, American
Promotional Events
Walmart

Di(2-ethylhexyl)phthalate in TNT Fireworks Pack
N Pop
DEHP in bulletin board storage bag

Ema Bell

Ean Smith

Asweets Global, Inc.

Precila Blabbo
Consumer Advocacy
Group

Evan Smith
Yeroushalmi &
Yeroushalmi

Victoria’s Secret
Daiso Industries

Di(2-ethylhexyl)phthalate in Campout Fire &
Smores Set
DINP in disposable bag
Di(2-ethylhexyl)phthalate and Di-n-butyl
phthalate (DBP) in plastic bath tub, shower mat,
sandals with plastic components

Jan Graham

Ali Abtahi, Simons
Hanly & Conroy

Multiple Talc
manufacturers and
retailers

Lexington Law Group
Evan Smith

Acrylamide in cake cones

Handbag with PVC components

Chromium in leather footwear

Arsenic (inorganic arsenic compounds), Arsenic
(inorganic oxides), Chromium (hexavalent
compounds), Lead, Lead and lead compounds,
Silica, crystalline (airborne particles of respirable
size)
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Chemicals

Acrylamide

Involved in 60-day Notice Filings
(Percent of all Filings*)

Last 12 months

Last 4 Years

(1/1/2018 to 9/17/2019)

(9/17/2015 to 9/17/2019)

Styrene Arsenic

Cadmium and
compounds

Acrylamide
Lead and
compounds

DINP

BPA

Arsenic

Cadmium and
compounds

DINP
Lead and
compounds

DEHP
DEHP
*some filings may involve multiple chemicals

www.buchalter.com

Top Targeted Product Categories
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Commonly Targeted
• Easy for bounty hunters
to spot;
• Looking for non-labeled
products; short form;
• Phthalates- softened
plastics and vinyl
materials
• Cadmium- found in
yellow, red and orange
pigments

• Lead- brass alloys;
• Easily identified in
product detail pages on
websites;
• Disposable bags that do
not create typical risk of
exposure
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Practical Advice
• All parties in stream of commerce subject to
Prop 65 (suppliers-manufacturers-distributors);
• Compliance or resolution is on all parties;
• Can you put the compliance on others;
• Ask upstream retailers for information;
• Provide written notice to downstream retailers;
• Indemnification agreements are key.
www.buchalter.com

Practical Advice
➢ Do you know what is in your products? Inventory
products/materials/substances;
➢ Getting accurate information through the supply chain: Product
composition – Bills of Material, Safety Data Sheets, Commercial
Invoices;
➢ If you are asked for information, be specific (eg. Instead of “wood
and metal” state “MDF with nickel plated fittings”);
➢ Cross reference with Prop. 65 chemical list to determine if finished
product requires a warning and which chemical you choose;
➢ Manufacturer vs supplier responsibilities- indemnity/contract;
➢ Document your efforts/compliance.
www.buchalter.com

Practical Advice
• Where to find/put Prop 65 compliance terms:
– Written notification forms;
– Vendor agreements, supplier agreements
– Agreements of Sale
– Terms and Conditions
– Purchase Orders
– Warranty Agreements
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Common Issues
➢Do you want a label on all products exported
into North America with a warning label
(despite destination to CA);
➢Will you permit products exported outside
North America to be unlabeled (competition);
➢Altered, obscured, removed or tampered with
warnings by retailers.
www.buchalter.com

Common Issues
➢Bulk packaging (“not to be re-packaged for
individual sale”);

➢If repurposed or repackaged- the re-packager
will agree to defend and indemnify the
company in the event the product ends up in
consumer’s hand not labeled;
➢Ensure prompt notice to everyone in the
stream of a Prop. 65 claim or lawsuit.
www.buchalter.com

AG’s Enforcement Trends
• Concern about over
warning; improper
warning; short form;
• Ethics of Prop. 65- pre
notice letters being sent;
• Settlements with little
testing;
• Consent judgments vs out
of court settlements;
• Out of state sales.
www.buchalter.com

Enforcement Trends- Notice to Retailer
• Currently manufacturers, producers, etc. can either put
a label on the product or provide the retailer with the
required warnings;
• Due to confusion in supply chain, OEHHA has proposed
amendments to allow parties in the supply chain to
provide the notice to the authorized agent to the next
link in the supply chain, even if it is not the retailer;
• And if there is no authorized agent to accept the
notice, then it can go to the legal agent for service of
process;
• This is not intended to circumvent the current policy of
minimizing burden on retailers
www.buchalter.com

Notice to Retailer
Must:
– State that a warning is required
– Include the name, description or identifying
information for the product;
– Include all necessary warning materials

Business providing notice must obtain
confirmation of receipt of notice, electronically
or in writing. Set up an email address to track.
www.buchalter.com

Notice to Retailer
• Within 6 months during the first year
*February 28, 2019* and then annually;
• Additional notice within 90 days when a new
or different chemical endpoint is included;
• Retailer must provide notice within 5 business
days of when it has actual knowledge of
potential exposure.
www.buchalter.com

Enforcement/Preemption
• Acetaminophen – to be
considered for listing as
a carcinogen
• Glyphosate- on Prop 65
list, but EPA says it is
safe and listing it as a
carcinogen is a “false
claim”
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Enforcement Trends
• Cal. Educ. Code Section
32064 prohibits CA public
and private schools from
purchasing art or craft
materials containing a
toxic substance for use by
students in K-6;
• In addition to these
products, those with
Prop. 65 warning should
not be purchased for use
in grades K-6.
www.buchalter.com

Sample list of prohibited items

www.buchalter.com

Enforcement Trends
“Rental vehicle” exposure
– effective 10/1/19;
Not defined in statute;
May use language for
motor vehicle sale
exposure;
Many options for location
of warning
www.buchalter.com

Enforcement Trends
• Pending deliberations
on whether marijuana,
marijuana smoke,
cannabis extracts and
THC also cause
reproductive toxicity (in
addition to cancer as
currently listed)
www.buchalter.com

What is a Prop 65 Safe Harbor Level?
• A level of EXPOSURE to a listed chemical that does
not require a warning
– no significant risk level (NSRL) for carcinogens
– maximum allowable dose level (MADL) for chemicals
that cause reproductive or developmental toxicity

• SHLs are in units of micrograms/day (µg/day)
• It is NOT a concentration or content level of a
chemical (NOT ppm, mg/kg or %)

www.buchalter.com

Prior Settlements/Guideposts
• There are composition limits set by prior settlements that can
be used for guidance

• Lead
– SHL = 0.5 µg/day
– Settlement value = 90
ppm in paints/coatings

• Phthalates
– SHL = range from 8 to
2200 µg/day
– Default settlement value
= 1,000 ppm (0.1%)
www.buchalter.com

Testing options

• Content- prioritize your
high risk chemicals,
sample batches and
determine presence,
does not tell you the
whole story

• Exposure – requires a
toxicologist or exposure
assessor to conduct and
evaluate the data,
present to opposing
party

www.buchalter.com

Safe Use Determinations (SUDs)
• Written statement by OEHHA which interprets
and applies Prop. 65 to a specific set of facts in
response to a request by a business or trade
group;
• Is the exposure or discharge at or below the
Safe Harbor Level;
• OEHHA can decline, issue a letter or use
interpretive guidance
www.buchalter.com

Prop 65: Changes in 2018
➢ Modified warnings;
➢ Assign primary responsibility
to suppliers;
➢ Transmission of warnings;
➢ E-commerce warnings,
catalogs.

Use OEHHA’s safe harbor
warnings- deemed “clear
and reasonable”

Existing court-approved
settlements/judgments
are grandfathered inmust cover company and
specific product

August 30, 2018

Products manufactured
before 8/30/18 with old
label are still useable

Yellow exclamation point,
hyperlink to website and
standard vs. short form
warning, one chemical for
each endpoint
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Standard Warning
Cancer and Reproductive Harm
✓ Fill in for a chemical known to be a carcinogen
✓ Fill in for a chemical known to be a reproductive
toxin
✓ Delete one if inapplicable

WARNING: This product can expose you to chemicals including
lead and DEHP, which are known to the State of California to
cause cancer and birth defects or other reproductive harm. For
more information go to www.P65Warnings.ca.gov.

www.buchalter.com

Short Form Warning
Cancer and Reproductive Harm
✓ Fill in for a chemical known to be a carcinogen
✓ Fill in for a chemical known to be a reproductive toxin
✓ Delete one if inapplicable

WARNING: Cancer and Reproductive Harm - www.P65Warnings.ca.gov.
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Specific Requirements
• Language
– If product instructions /
warnings in language other
than English, Prop 65 warning
must be in those languages
too.

• In Store
– Shelf tags or on product
warnings

• Size
– Short form - at least 6 pt. type.
– Standard - at least as large as
other consumer warnings on
label.

• Catalog
– Requires warning in catalog and
on product.
– Must be prominently displayed.
– Short form warnings okay if
short form warning used on
product too.

• Internet
– Requires both internet
(hyperlink) warning and product
warning.
– Warning given prior to
completing purchase.

www.buchalter.com

Internet Warnings: Target & Amazon
Warning in Target’s Online
Product Description

Amazon Prop 65 Page
for Sellers

www.buchalter.com

What To Expect If You Get A 60Day Notice Of Violation
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60 Day Notice
Prop 65 Enforcers:
• Attorney General
• District Attorney
• City Attorney
• Citizens, groups or “bounty hunters”
Private Party Enforcement
• 60 days notice of intent to sue
• If no enforcement- lawsuit can proceed
Statute of Limitations
• 1 year for statutory penalty violations
(1 year prior to date of notice or
complaint)
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Certificate of Merit
•

Has been in effect since 2001

•

Applies to private enforcers

•

Attest that enforcer has consulted
with someone with relevant
expertise and there is a reasonable
and meritorious basis for action

•

Must attach “factual information”
to back up certificate of meritfiled with Cal. AG
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What do I do next?
• Consult with defense
attorney / contact
noticing party
• Insurance or indemnity
• Collect testing and data
from plaintiff
• Collect internal testing
and sales data

• Consider lab testing and
exposure assessment
• Consider settlement /
consent judgment
• Stop selling product /
instruct retailers
• Reformulate or warn
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Settlements vs. Consent Judgment
Settlement
• Settlement agreement
must be submitted to
AG’s office
• Release on own behalfnot public
• Cannot prevent future
suits
• Publicly available

Court approval
• If filed in court, the
court must approve the
settlement – binding
• Served on AG
• Can prevent future suits
• Violation = contempt
• Publicly available
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Penalties and Fines
• $2,500 per day, per
violation
• Injunctive relief
• Public prosecutorunfair business practice
claim = more penalties!

• Legal fees
• Attorney’s fees- 25% of
penalty collected
• 2018 Figures
– 829 settlements;
– Over $35M in total
settlement payments
– Over $27M in attorneys’
fees and costs

www.buchalter.com

UPSTREAM/DOWNST
REAM
& Trends
Kerry Shea
Davis Wright Tremaine, LLP
San Francisco, California
kerryshea@dwt.com

UPSTREAM / DOWNSTREAM
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OVERVIEW
• All parties in stream of commerce subject to Prop 65
• Compliance or resolution extends to all parties
• Practical effect: try to put compliance on other parties
• Some trends, particularly in food and beverage industry
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CHALLENGES

• Challenge: the different roles of the parties.
• Who has the knowledge?
• Who interacts with the consumer?

• Challenge: business reality of inequality. An
unequal business relationship can affect the
outcome of who ends up with the hot potato.

49

Unequal Business Relationship
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UPSTREAM / DOWNSTREAM PARTIES
• Upstream and downstream (and midstream) defined
• Manufacturers, producers, packagers,
• Importers, suppliers, distributors
• Retailers

• Statutory preference -- UPSTREAM
“minimize the burden on retail sellers of consumer products,
to the extent practicable…”
•
•

PRC § 25249.11
27 CCR § 25600.2

Note – some exception/shifting (below)
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TOOLS FOR THOSE UPSTREAM
• Label the product

or
• Provide Notice to Retailer

• Section 25600.2
• Notice to the Authorized Agent for a
retail seller
• Result – shifts burden to retailer
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Notice to the Retailer -- Content
• Notice under new regulations - content
• State that the product may result in an exposure to one
or more listed chemicals
• Include the exact name or description of the product (or
specific identifying information for the products such as
UPC code)
• Include all necessary warning materials (labels, shelf
signs) and warning language or products sold on the
internet
• Receipt of Notice obtained and confirmed
53
Section 25600.2(b)

Notice to Retailer (cont.)
• Notice under new regulations – renewal and
additional
• Within 6 months during first year
• Annually thereafter
• Additional notice required within 90 days when a
different or additional chemical name or harm is
included
•

Section 25600.2(c)
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DOWNSTREAM OBLIGATION
• Retailer obligation
• Has received notice from upstream party
• Is selling the product under its own brand or trademark (below)
• Certain “physical acts”
•
•
•

Has knowingly introduced a listed chemical into the product
Has caused a listed chemical to be created in the product
Has covered, obscured or altered a warning label that had been
affixed to the product

• Has knowledge of exposure and there is no valid upstream
party (“valid” has requirements)
•

Section 25600.2(e)
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DOWNSTREAM OBLIGATION –
PRIVATE LABELING (CON’T)
• Private label products that are sold under
retailer brands but are produced further up the
supply chain
• The shift to private label
• Shifts the obligation
• Effectively severs the supplier’s obligation

• Examples/Cast Studies

• Tomato sauce
• Trader Joes (Trader Giotto’s)

TOOLS FOR THOSE DOWNSTREAM
• Letter to Upstream
• Identify ingredients/content
• Request acknowledgement
• Product has no Prop 65 chemicals
or

• Product does not need a warning
or

• Product does need a warning

• Request indemnification

• Business Solution – not statutory relief
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CHALLENGES

• No Third-Party to take the risk (Insurance)
• Out of state manufacturers/distributors
• New economy -- more middle and end parties.
Sometimes unknown.
• Mutual risk-shifting attempts (hot potato juggling)
• Unequal business relationships
• Right as rain, but to what benefit?
• Strength of indemnification
58

TREND – FOOD AND BEVERAGES
• Industry faces challenges
• History
• Exacerbated in healthy
food arenas
• Alcohol beverages

• Labeling challenges
• Conflicts with federal
agencies?
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FOOD / BEV
“NATURALLY OCCURRING”

No “exposure” if the chemical is naturally occurring in the food
•
•

Applies to food products, including dietary supplements
Most common example is lead.

•

Elements:

• The chemical “is a natural constituent of a food” AND
• Is not added as a result of any human activity AND
• good manufacturing processes couldn’t prevent inclusion of the chemical from
the product
•

Example:

Minerals present in soil solely as a result of natural geologic
processes or toxins produced by the natural growth of fungi

Section 25501
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TREND – FOOD / BEV
“NATURALLY OCCURRING”

Hard to prove
• “Natural constituent”
• Not a result of any human activity
• Source testing
• Role of industry groups
• Trend in settlements -- Allowance? E.g. dietary supplements and superfoods
containing heavy metal minerals
Section 25501
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TREND – FOOD AND BEVERAGES
Food Product Regulation/Litigation
•
•
•
•

Coffee
Cereal
Fruit Juice Arsenic Lawsuit
Trends – cadmium, lead
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Food & Beverage Industry Seeks
Relief
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EXAMPLE: COFFEE FIX (LEGISLATIVE)
• Legislative relief
• Acrylamide
• Warning

• June 2019 –

Approval of
regulation adopted
by OEHHA
exempting coffee
warning effective
October 1, 2019
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EXAMPLE: COFFEE FIX (LEGISLATIVE)
Exposures to chemicals in coffee, listed on
or before March 15, 2019 as known to the
state to cause cancer, that are created by
and inherent in the processes of roasting
coffee beans or brewing coffee do not
pose a significant risk of cancer.
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EXAMPLE: COFFEE (CHALLENGE)
Coffee shops
sell other products
such as baked goods
which often contain
acrylamide. The new
reg only reaches coffee
and acrylamide.
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EXAMPLE: CEREAL
• Acrylamide
• Warning
• Court ruling found
federal government
preempted state
• Court confirmed
but depublished
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Judicial Relief
October 2019 Lawsuit by Cal Chamber
of Commerce
• Complaint filed in Eastern District of California
• California Chamber of Commerce versus the
Attorney General
• Argues Prop 65 warning for cancer as applied to
exposures to acrylamide in food products violates
First Amendment
• Argues for broader application
• The reasoning behind acrylamide as applied to coffee
and cereal
68
• should be applied to all food products

Stay tuned for Developments
Legislative and Judicial Relief
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Structuring Supply Chain
Agreements:
New Guidance on Prop 65
Compliance

Presented by
Michelle Corrigan Erikson
December 11, 2019

California Prop 65

Practical Tips for
Supply Chain Agreements

Suppliers

Manufacturers

Distributors
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California Prop 65

• How do you handle compliance throughout the supply chain?
• Vendor/supplier agreements
• Written notices to upstream suppliers of obligations
• Written notices to downstream customers of Prop 65 chemical
identification and warnings
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California Prop 65

• How you handle compliance will depend on:
• Where you fit in the supply chain
• The product at issue
• Whether Prop 65 chemicals are in the product to the extent consumers
could be exposed to them
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What determines potential consumer exposure?

• Cal. Code of Regulation 25600.1
• Prop 65 applies to any products (including component parts) that are
"produced, distributed or sold for the personal use, consumption
or enjoyment of a consumer."
• VERY broad
• If a consumer can come into contact with the product (not just by touch
but also by inhalation or ingestion), Prop 65 probably applies
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What determines potential consumer exposure?

• EXCEPTION:
• Does the level of exposure to the chemicals in the product fall below
Safe Harbor limits (SHL) established by OEHHA?
• No significant risk level (NSRL)
• Maximum allowable dose level (MADL)

• If within SHL, no potential exposure and no warning required
• If above SHL, Prop 65 warning likely required
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Who determines the potential exposure or
applicability of SHL?
Likely depends on where you fit in the supply chain
• Scenarios:
• Manufacturer ↔ CA Retailer
• Material Suppliers ↔ Manufacturer

• Manufacturer ↔ Distributor
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Scenario #1: Manufacturer ↔ CA Retailer

• Manufacturer does all of its own testing on the product before it
is sold to a retailer in California
• Goes through Third Party Lab for Prop 65 testing, or
• Does testing in-house

• Manufacturer determines that the product contains one or more
chemicals listed by OEHHA as causing cancer and/or
reproductive harm
• Place the proper Prop 65 directly on the product or its packaging, OR
• Provide written notice to the Authorized Agent for the Retailer

• Practical Tip - Most retailers won't agree to assume this responsibility
from a manufacturer who likely has a better understanding of what
chemicals are in the product. So manufacturers - Be prepared to
WARN!
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Scenario #2: Material Suppliers ↔ Manufacturer
or Assembler of Product
• Manufacturer doesn't do Prop 65 testing on the product,
but rather relies on its material suppliers to do the testing
• This often arises when a manufacturer makes thousands of products
and cannot possibly test each one for 900+ chemicals listed by the
OEHHA

• Manufacturer should send written notice to suppliers
asking for identification of any Prop 65 chemicals that may
be in the materials:
• "In order to ensure that [Manufacturer's] products are in compliance with
Prop 65, [Manufacturer] requires its suppliers and vendors to identify
any of the products or parts sold to [Manufacturer] that contain any of
the chemicals listed by the OEHHA in excess of the safe harbor limits
…. "
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Scenario #2: Material Suppliers ↔ Manufacturer
or Assembler of Product
• Manufacturer's written notice to Material Suppliers continued…
• Have the Material Suppliers inform you what specific Prop 65
chemicals are above the SHL in the materials they sell you
• Get an acknowledgement from the Material Suppliers following receipt
of the notice
• Or indicate in the notice that if they don't respond with the requested
information, you will understand that none of the materials they sell you
contain Prop 65 chemicals above the SHL

• Have the Material Suppliers provide you the Prop 65 warning labels
they affix to the materials they sell to you
• Or indicate that if they don't give you such a warning label for any of the
materials they sell you, you will understand that their materials do not
require a warning
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Scenario #2: Material Suppliers ↔ Manufacturer
or Assembler of Product
• Manufacturer vs. Assembler
• It can be reasonably assumed that the more involvement you have in
the manufacturing process, the more likely people in the supply chain of
the product will assume you will do Prop 65 testing
• If all you do is assemble materials purchased elsewhere, you are less likely to
conduct full-scale testing on the materials you assemble
• If you are buying materials that are absorbed into the manufacturing process such
that it is difficult to distinguish the separate materials that went into the product, you
should consider doing more full-scale Prop 65 testing
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Scenario #2: Material Suppliers ↔ Manufacturer
or Assembler of Product
• Material Supplier's Duty
• If you know your material is going to be used in products that will be sold
into California for use by consumers….
• Familiarize yourself with the Prop 65 OEHHA's list of chemicals
• Perform Prop 65 testing to determine the amount of chemicals in materials, if it is likely
that one or more of these chemicals will be in your material
• Get a quantification of chemicals in material, and determine exposure mechanism

• If your material contains a Prop 65 chemical, send a written notice to your
customer (Manufacturer in this scenario):
• "You are receiving this Notice because one or more of the products sold to you by [your
company name] may contain one or more chemicals that are currently on the OEHAA list.
Therefore, if you incorporate these products into any products you sell in California, or if
you repackage and/or sell any of these products in bulk in California, you should mark
your product [with the proper Prop 65 warning] … "
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Scenario #2: Material Suppliers ↔ Manufacturer
or Assembler of Product
• Material Supplier's Duty continued …
• If you don't know whether your customers will put your materials into
products sold in California, there is less expectation that you will do
Prop 65 testing
• However, ask your customers if the materials will be used in products sold in
California for consumer use
• Heed any written notice received from your customer (Manufacturer in this
scenario) about Prop 65 compliance, as all of you in the chain of sale are subject to
Prop 65
• The better those in the supply chain communicate, the easier Prop 65 compliance
will be!
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Scenario #3: Manufacturer ↔ Distributor

• Distributor who has little to no physical contact with the
product, but rather acts simply as a middleman, has less
expectation to perform Prop 65 testing
• Go to your Manufacturer or Upstream Distributor to seek information on
Prop 65 chemicals contained in the product, as discussed in Scenario
#2

• Manufacturer has reason to believe that one of more Prop
65 chemicals are contained in the product
• Put a proper Prop 65 warning on the product or its packaging, as
discussed in Scenario #1
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Scenario #3: Manufacturer ↔ Distributor

• Manufacturer's Duty
• The distributor in this scenario is not a retailer but rather a middleman,
so this is different than Scenario #1
• Here, the distributor also has a duty to know whether the products it
distributes contain Prop 65 chemicals
• You may send a written notice to the distributor that the product contains
one or more Prop 65 chemicals
• Practical Tip – Most distributors will take the position that the
Manufacturer is in a better position to place the Prop 65 warning on the
product or its packaging. So don't expect most distributors to agree to
assume this duty
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Methods for providing Notice

• Notice requirements can and should be included in your
Agreements with all upstream suppliers and downstream
customers
• Supply/Vendor Agreements – Manufacturers should require your
suppliers to notify them of any Prop 65 chemicals contained in the
materials they sell to Manufacturer above SHL
• Distribution Agreements – If you are a Distributor, seek agreement
with Manufacturer that Manufacturer is responsible for the content of
any warnings or instructions that should accompany the product in
compliance with Prop 65
• However, if the Distributor is in a position to place warnings on the product or
packaging, or if they repackage or sell Manufacturer's items in bulk, then
Manufacturer should try to place the obligation on Distributor to warn.
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Sample Prop 65 Compliance Term in
Distribution Agreements
• RESPONSIBILITY FOR PRODUCT WARNINGS AND PROP
65 COMPLIANCE. [Company A] assumes all responsibility for
any warnings and/or instructions that should accompany the
final product sold to end users, including but not limited to those
warnings and/or instructions required by federal, state, or local
law. The parties expressly agree that the [Company A], not
[Company B], is responsible for the content of any warnings or
instructions that should accompany the product in compliance
with California Prop 65 requirements in effect at the time of
these Terms and Conditions...
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Where to put Prop 65 Compliance Terms?

• Written Notification Forms
• Vendor Agreements
• Supplier Agreements
• Agreements of Sale

• Terms and Conditions
• Purchase Orders
• Warranty Agreements
• It is better to have both parties sign off on the agreement, but that
is not always practical. When that happens, confirm receipt from
the entity from whom you are seeking information or compliance.
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Any Questions?

Thank You

Michelle Corrigan
Erikson
314.259.4571

DISCLAIMER: This presentation is designed to give general information
only. It is not intended to be
a comprehensive summary of the law or to treat exhaustively the
subjects covered. This information does not constitute legal advice or
opinion. Legal advice or opinions are provided by Stinson LLP
only upon engagement with respect to specific
factual situations.
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