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Broad experience in complex commercial transactions and legal
operations to provide effective counsel on a wide range of legal,
business, operations, administrative, crisis management and risk
management issues.
Led diverse teams of professionals in dozens of acquisitions,
dispositions and project financings of utility-scale energy
facilities.
Personally negotiated land rights for more than 1,000,000 acres
of real property globally.
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Site Control Documents – What to use?
• Fee Purchase
• Large upfront cost vs. leases and easements
•

Can require additional term debt and have a significant effect on OCF

• Development uncertainty
•

Site control is often required far in advance of the determination of project viability

• Purchase Option
• Solves one key issue with Fee Simple Purchases
• Large upfront cost vs. leases and easements

• Lease Option
• Lease vs. Easement
• In principal:
•
•

Easements are for the use of real property, and not incompatible with the simultaneous occupancy by
third parties exercising separate rights. Prototypical easements are nonexclusive*.
Leases are for the occupancy (and incidental use) of real property, and are incompatible with
simultaneous occupancy by third parties exercising separate rights. Prototypical leases are exclusive.

• In practice, the terms and provisions in most solar lease and easement documents render
them indistinguishable.
• Beware statutory treatment, however, of one vs the other (see WY Stat § 34-1-141).
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Site Control Documents – What to use?
• Lease
•
•
•
•
•

One of two industry standards (sometimes combined with a general easement)
Development Term
CERCLA concerns
AFIDA concerns
Transfer Tax concerns

• Easement
• One of two industry standards (sometimes combined with a lease)
• General Solar Easement
• Development Term

• What Constitutes Site Control
• Regulatory Filings
• Permitting Filings
• RFP submissions
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Relationship with
Landowners/Community
• Initial Contact
• Other developers
• You cannot atone for the sins of other developers
• Protracted land battles can hurt your project economics, and skew your project-wide risk
allocation
• Your developer partners
•

You should always understand what your developer partners are telling landowners in the field. Debrief with them
before reviewing any draft agreements.

• Negotiation
• Unrepresented landowners
•

Always double-check that the landowner is non represented by counsel

• Making some terms simple
•

Lease length, termination, waiver, and payment terms should always be as simple as possible

• Explaining complex terms
•

There is a fine line between explaining your position and offering legal advice (especially to an unrepresented
landowner)

• Host Community Agreement synchronization
•

Try to avoid covering topics in site control agreements that are already covered in host community agreements. If
unavoidable, reference the HCA, and state that it controls on the topic.
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Relationship with
Landowners/Community
• Execution/Initial Payment
• Avoiding conflict
•

Understand the execution cadence and payment timing of your developer partners. The landowner will assume
the clock for payment begins when they sign.

• Decreasing Administrative Burden
•

Discuss portfolio payment operations with your developer partners. Do they prefer to make landowner payments
once per month?

• Construction Impact Payments

• Review with construction team
•
•
•

Are the terms understood by the site crews?
Do the construction contracts include covenants for noncompliance?
When will all physical construction be completed?

• Sync with financing/equity timeline
•

Most landowners will not sign estoppels needed for equity (or term debt) closing with outstanding construction
impact payments

• Non-participating landowners
•

Always have a plan in place for these, as they may occur from time to time.

• Agricultural incentives
•

Time payments the same as construction impact payments.

• Restoration

• Christine will cover in detail later
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Specific Easements
• Solar Facility Location/Operation/Maintenance
• General solar easement

• Solar Resource Capture
• Needed to capture and convert the solar resource

• Non-Obstruction
• Often coupled with the solar resource capture to specifically exclude the landowner from acting
to block the solar resource

• Optional Solar Non-Obstruction Easement on Adjacent Property
• Burdens additional property of the landowner that is not otherwise subject to the site control
agreement

• Interference
• Proactively limits nuisance claim risk, by providing easement for the typical effects of normal
operation of the facility

• Access
• Needed to reach the solar facilities

11

Lender/Tax Equity/Assignment
• Lender vs. Tax Equity
• Collateral Assignment
•
•

This is required for your financing
There should not be any restrictions on collateral assignments

• Non-Collateral Assignment
•
•

These are your typical assignments
Try to avoid restrictions on (i) the assignment of most or all of your interest in the project OR (ii)
assignments to an affiliate

• Mortgagee Protection Provisions
•
•
•

Practice simple and clear explanations of these provisions
Be firm with the landowner about the inflexibility of these provisions
The lender should always have a supplemental cure period

• Estoppel Provisions
•
•

Should include a deemed estoppel covering the principal points
Should allow for requests frequent enough to support multi-step financing/equity strategies

• Cooperation Provisions
•

Need the right to request the landowner’s cooperation should unanticipated issues arise with financing
or equity sale.
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Christine Fernandez Owen
www.cleanlawpc.com
christine.owen@cleanlawpc.com
Christine’s practice is focused on the support of
development efforts of renewable energy projects,
including negotiation of site control documents, title and
other real estate review, environmental diligence,
negotiation of commercial contracts used in the
development and construction of renewable energy
projects, diligence and definitive agreements in support of
acquisitions of renewable energy projects. Christine has
more than 10 years’ experience in the renewable energy
industry and, after a short stint as a wind developer,
worked as Assistant General Counsel at one of the
world’s largest owners of renewable energy projects.
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Introduction
• Term and Termination
• Defining the Property under Lease
• Restoration and Restoration Security
• Default and Remedies
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Term and Termination
• Type of Project
• Phased Terms
• Development
• Construction
• Operations

• Location of Project
• Implication of Local Taxes
• Timing of Development
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Term and Termination
• Tenant Termination
• Term Dependent
• Conditional Termination
• Termination Fees

• Owner Termination
• Limited
• Egregious Breach of Obligations
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Defining the Property
• Important!
• Description
• Owner
• Vesting Deed*
• County Records
• Survey
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Defining the Property
• Portion of Parcel
• Who decides?
• When to decide?
• Local Restrictions

• Partial Termination
• Different Areas, Different Uses
• Exclusion Areas
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Defining the Property
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Restoration Obligations
• Typical Provision
• Quality of Restoration
• Landowner Needs/Demands
• Local Standards
• Illinois – Standard Agricultural Impact Mitigation

Agreement
• Texas – Title 6 of the Utilities Code
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Restoration Obligations
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23

Restoration Security
• Types
• Purpose
• When?
• Salvage Value or

Not?
• Terms of Use

and Return
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Default and Remedies
• Tenant Default
• Monetary Default
• Non-Monetary Default
• Material Default

• Owner Remedies
• Limited
• Waiver of Right to Terminate
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32 years as an environmental and energy attorney.
Negotiated over 50 solar leases and sales of more than 15 solar
projects.
Created and negotiated energy storage agreements, including
demand response-based, distributed projects.
Advised clients in utility-scale and distributed energy and
energy storage projects.
Experienced in drafting and negotiating over utility-scale solar
leases, commercial and industrial power purchase agreements
and leases, energy storage agreements, membership interest
purchase agreements for sale of renewable energy, EPC
contracts, and other related agreements.
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Rent, Royalties, and Other Payments
• Rent

• Most frequently negotiated provisions of solar leases
• Different rent for different types of lease terms

• Development Term: Often a fixed payment rather than a per acre
payment
• Construction Term: Higher rate than for the Development Term,
but less than the Operating Term
• Operating Term: Highest rent payment as the project is actually
generating revenue

• Escalators

• Fixed percentage
• Consumer Price Index
• While some landowners see this as a hedge against inflation,
the CPI is rarely used because developers cannot calculate a
fixed cost for rent if the escalator is uncertain
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Rent, Royalties, and Other Payments
• Royalties
• Rare
• Can reflect a process like a wind farm

• Other payments
• Attorneys’ Fees
• Easement fees

• “Most Favored Nations” Provisions
• Provides lease will be amended if developer enters into a lease with better
terms with another landowner in a specified geographic area.
• May be limited to project with multiple landowners to reach the number of
acres necessary for a particular project.
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Permitted Use and Energy Storage
• May seem simple, but can be issue of some negotiation
• General use description: “converting solar energy into
electrical energy, and collecting, storing and
transmitting the electrical energy so converted.”
• Other provisions allow for conducting studies related to
solar energy conversion, solar energy falling on the
property, meteorological data, environmental issued,
geology, and soil.
• A lengthy discussion of construction activities is
common.
• Restrictions on landowner activities
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Permitted Use and Energy Storage
• Landowner land use restrictions that would
interfere with the operations of the solar project.
• Once construction starts, use of land leased by
landowner largely eliminated.
• For adjacent land, landowner generally prevented
from engaging in any activities or construction that
would shade the solar panels.
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Permitted Use and Energy Storage
• Energy storage prices fallen and continue to fall.
• New technologies with even lower costs emerging.
• Most developers are considering installing energy
storage at solar farms.
• If energy storage is not inexpensive enough now to
make installation profitable, it will be in a few
years.
• Storing energy and discharging it even over a fourhour period may provide a major economic benefit
to developers.
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Permitted Use and Energy Storage
• Landowner may seek a percentage of any profits from energy
storage.
• Even if allowed under general permitted use language, if
developer seeks to install storage, landowner may request
additional payment as additional revenue will be generated by
the project on the land.
• With some lithium ion batteries, the potential for thermal
runaway may cause a significant fire risk from installation of
batteries on the property.
• A utility scale battery west of Phoenix, Arizona has raised concern
over fire risk from these facilities.
• Landowner may insert a lease provision requiring an emergency
response plan the developer would have to implement if energy
storage is installed after the lease is signed.
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Mineral Interests
• Mineral interests or oil and gas interests are key issues
in solar leases.
• In Texas for example, the mineral estate is the
dominant estate, and can use the surface for drilling
and access to and from the drilling or production area.
• Could be a serious problem for solar farms as they take
up most of the area of the leased premises and
normally do not leave land for drilling oil or gas wells.
• The developer may not be able to finance a project that
could have to remove a portion of the solar farm to
allow such drilling.
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Mineral Interests
• Surface waivers and reservation of drill sites, or both, may
be the means of addressing these oil and gas or mineral
rights risks.
• Landowner, if it owns an interest in the mineral rights, may
be required to insert protective language in any future
mineral rights agreement regarding the solar project and
mineral interest surface rights.
• Title companies may include provisions in the title policy to
provide relief for future actions by mineral interest owners.
• Title company may require certain actions and agreements
with the mineral interest owners and their lessees before
issuing policies with endorsements to cover future mineral
interest issues.
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Mineral Interests
• Drilling Sites and Access Easements for Mineral Interest
Owners

• If surface waivers from mineral interest owners or lessees
cannot be obtained, then
• Developer may designate up to a certain number of sites of
no more than a specific number of acres each as designated
drill sites.
• Within these drill sites mineral interest owner or lessee will
have the exclusive right to explore for, drill, develop, produce,
and transport minerals underlying the leased premises.
• Rights of way for access to the drill sites should also be
provided.
• Developer must have the drill sites and rights of way surveyed
and provide the survey to landowner.
• Developer will attempt to avoid paying any rent for the
acreage forming the drill sites and rights of way.
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Mineral Interests
• Limit as to the depth of any drilling activity under the
solar farm. The concern is that drilling under a solar
farm through directional drilling common in
development of unconventional oil and gas formations
would cause damage to the solar facility.
• Important to include drill sites and access easements or
rights of way in most leases in states where oil and gas
or other mineral interests may be developed.
• Improves chances of getting any title insurance
protection that may be available and investor and
lender approval.
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Environmental Liability
• Federal and state environmental statutes, such as
the Comprehensive Environmental Response,
Compensation and Liability Act or the Texas Solid
Waste Disposal Act, impose liability for remediation
soil and groundwater contamination by hazardous
substances or solid waste.
• Environmental liability is generally strict and joint
and several.
• Status liability: Current owner and operator.
• Lessees may be considered owners or operators—
case law is divided.
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Environmental Liability
• Some developers seek options rather than leases until
an environmental assessment can be conducted.
• CERCLA and state statutes generally allow for relief
from liability for parties who exercise “all appropriate
inquiry” regarding potential environmental liability
• A Phase I Environmental Assessment” is conducted
before acquiring an interest in land
• to determine if there is any evidence of any activity or
operation on a property that would suggest
• based on observation or review of title and other government
and private records
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Environmental Liability
• Some developers enter into an option to lease prior to conducting
a Phase I Environmental Site Assessment to determine if any
evidence of likely soil or groundwater contamination.
• If there are no significant environmental conditions identified,
then proceed to lease property.
• In most cases, the land is leased with initial development term in
which Developer
• can conduct a Phase I ESA, and
• terminate the lease if environmental conditions are likely or for any
reason.

• Upon terminating the lease, developer would arguably no longer
be a potential “current owner or operator.”
• While this is not a perfect solution, it is generally the process that
is followed.
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Indemnity and Insurance
• Mutual Indemnities

• Sometimes one way.
• Landowners will insist on mutual indemnities.

• Limitation of Liability

• Developer will limit its liability for indirect, consequential,
punitive, and exemplary damages.
• Developer also may insert a limit of liability in terms of total
dollar amount.

• Exclusion for Typical Solar Operations

• Developers should exclude liability for property damage or
personal injuries attributable to risks of known or unknown
dangers associated with normal day-to-day operation of
electrical generating facilities, such as noise, electromagnetic
fields, and glare.
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Indemnity and Insurance
• Environmental Indemnities
• Developer may limit its indemnity to any action by it or its
contractors.
• Impose liability on landowner for its actions and predecessors
and third parties, even offsite activities.
• Specific language may be required in Texas and other states
to specify that the indemnity covers strict liability claims.
Frequently missed by people who draft leases and other
contracts. Consider bold, all caps format to clearly show
strict liability claims covered by the indemnity—may be
necessary in some states with conspicuous requirements.
• Environmental laws typically impose strict liability, so such
provisions are needed.
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Indemnity and Insurance
• Generally, insurance is required of developers
under the lease.
• Types of policies and specific coverages may be
insisted upon by landowners or their attorneys.
• Some developers insert provisions requiring
landowner insurance.

• Landowners may insist that developer pay for insurance,
or
• any insurance beyond a basis comprehensive general
liability policy, and any amounts beyond what the
landowner already carries.

43

