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What is an Easement?
•

An easement is a non-possessory interest in land (the
“servient estate”), for the benefit of a separate parcel of
land (the “dominant estate”).

•

Easements may be appurtenant or in gross.
-

An appurtenant easement is adjacent to the servient estate, such
that if the dominant estate is conveyed, the easement is also
conveyed to the new owner of record of the dominant estate.

-

An easement in gross is unrelated to possession of a dominant
estate, and typically is not conveyed to a new owner of record of
the dominant estate unless otherwise specified in the easement.

•

Easements may be temporary or perpetual.

•

Easements may be exclusive and non-exclusive.
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Different Methods to Create Easements
• State or Federal law
• Express easement agreements
• Condominium documents
• Deed reservations
• Prescription (i.e. adverse possession)

• Implication (prior use, necessity, reference on a plat or
boundary line adjustment, reference in a recorded
development approval, etc.)
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Basic Components of an Easement Agreement
•

Recitals: Description of ownership/use of parcels and overview of
easement rights to be conveyed.

•

Exhibits: Exhibits and diagrams can be helpful, but should confirm
the exhibits are legally sufficient to confer the desired estate.

•

Title Review: Understand the state of title to the land and confirm
with a title insurer in advance if insurance will be sought for the
easement.

•

Jurisdictional Items: Familiarize yourself with jurisdictional
recording requirements. For example, confirm whether you must be
licensed in the jurisdiction to complete the recording, whether party
addresses must be included, and whether there are particular
captioning requirements.
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Basic Components of an Easement Agreement
•

Parties: Owner of record of dominant and servient estate.

•

Duration: Specify whether the easement is for a specified period
of time or is perpetual.

•

Servient Estate: Must be clearly defined, typically by a legal
description, survey or other rendering.

•

Scope: Easements must touch and concern the servient estate.
Common examples include pedestrian or vehicular access, utility
access, or access to install signage within the servient estate.

•

Bind and Burden: Appurtenant easements should specify the
intent is to bind and burden future owners of the servient estate,
and should be recorded in the land records to satisfy jurisdictional
notice requirements.
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The Life Cycle of a Development Project
Development
Opportunity
Identified
Construction
Completed

Project Blueprint
Developed

Subsidiary Project
Documents
Prepared

Project Structure
Determined
Master Project
Documents
Prepared
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Differing Types of Development Projects
•

Single Building Mixed-ownership Development Projects:

•

Typically one building with differing vertical uses, shared building
components and infrastructure, and shared amenities.

Multi-Building Mixed-ownership Development Projects:
-

•

Typically two or more buildings within a single block, with shared
amenities, parking, and other infrastructure.

Multi-Parcel Development Projects:
-

•

Typically differing uses within separate parcels of land within a single
community, which may share amenities, parking, and other infrastructure.

Retail Centers
-

Typically single owner with various horizontal uses and shared exterior
infrastructure.
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Common Easements for Single and Multi Building Projects
•
•
•
•

•
•
•
•
•
•

Structural support
HVAC systems
Shared utility infrastructure
Shared elevators, corridors, stairways
and other access points
Exterior signage
Shared parking and other amenities
Shared loading docks, trash areas, and
other building service areas
Crane Swing
Tie-Backs
Building connections
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Common Easements for Multi-Parcel Projects
•
•
•
•
•
•
•

Conservation/open space
Reforestation
Grading/sediment control
Drainage, retention ponds, and
other storm water management
systems
Pipeline easements and other major
utility infrastructure
Roadway development, access,
maintenance, and dedications
Monument signage
Note: Property owners association
covenants (residential/commercial)
are commonly utilized, and can
address shared amenities
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Initial Considerations – Project Structure
•

Property Owners Association

•

Condominium Regime

•

Traditional Subdivision (if horizontal)

•

Air-rights/Tax lots/Vertical Subdivision

•

Combination

•

-

Two-level Condominium structure

-

Condominium with Reciprocal Easement Agreement (“REA”)

-

Air-rights/Tax lots/Vertical Subdivision with Condominium and/or REA

Important Considerations:

-

Jurisdictional requirements/limitations and costs imposed on developers
(warranty)

-

Timing requirements to implement structure (pre-, substantially, or postconstruction timing requirements)

-

Impact of any local subdivision requirements on structure
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Initial Considerations – Maintenance and Cost Allocations
•

•

Cost Allocation:
- Fixed Percentage
- Pro-Rata (square footage or gross floor area)
- Usage (utilities, waste management)
- Are all shared components addressed?
- Allocation should bear relation to the type of shared item and the
use and benefit received
- Flexibility to modify cost allocations and categories can be helpful
Maintenance, Repair, and Replacement:
- Is there a responsible party for all shared components?
- Are there clear standards of maintenance? (i.e. First Class)
- Are there self-help rights for deficient maintenance or repair?
- How are decisions made for maintenance, repair and replacement?
- Remember to consider capital improvement reserves, procedures
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Initial Consideration – Project Governance
•

Method of Governance:
What is the extent of ownership interests and integration?
No formal procedure vs. use of committee or other governing board

•

Method of Dispute Resolution:
Procedure should be clear
Consider range of potential disputes when formulating resolution methods
How are violations policed?
Are there efficient methods to collect in the event of non-payment?
Will there be lien rights?
Are parties required to issue estoppel certificates?

•

Common Disputes:
Scope of easement rights
Maintenance allocations and gaps in maintenance responsibilities
Budgeting procedures and cost allocations
Use restrictions
Project changes that were not contemplated when easement rights were
originally documented
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Initial Consideration – Project Governance
•

Damage or Destruction:
- Rebuilding requirements
- Circumstances where rebuilding is not required
- Timeframe for determination

•

Amendments:
- Typically based upon consent of a specified percentage of owners
- Consider limiting or prohibiting termination of essential easements
without the consent of the benefitted owner

•

Conveyance:
- What are your client’s concerns in the event a portion of the property is
conveyed? (i.e. any need for a right of first refusal or first offer?)
- Estoppel certificates?

•

Personal Liability:
- Liability is traditionally limited to period of ownership for breach or other
acts or omissions of the agreement
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Case Study – Studio Plaza
Before
• Large publicly owned surface
parking lot
• Smaller adjacent parcels with
limited improvements
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Case Study – Studio Plaza
After
• Up to 750 dwelling units,
constructed in 2 phases

• Up to 10,500 SF retail space,
constructed in 2 phases
• New below-grade parking
• Increased parking
• New plaza and promenade
• Redeveloped private roadway
Photo Credit: WDG Architecture
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Case Study – Studio Plaza
Master Project Document
• Declaration of Land Condominium

Condominium Structure
• Site Unit 1 – Privately owned, to be
redeveloped into one or more
mixed-use high rise buildings with
below grade parking
• Site Unit 2 – Privately owned, to be
redeveloped into one or more
mixed-use buildings
• Site Unit 3 – Publicly owned, to be
redeveloped into below grade public
parking garage adjacent to the Site Unit
1 below grade parking
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Case Study – Studio Plaza
Subsidiary Structuring Documents
• Declaration of Covenants Ensures maintenance of
plaza, promenade, private
street, and other surfacelevel public improvements
among the Site Unit 1 and
Site Unit 2 owners
• Public Access Easement Ensures public access to plaza,
promenade, and private street.
• REA(s) – Allocate cost sharing and
repair responsibility among public and
private owners for public components,
including the below grade parking.
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Additional Considerations for Complex Projects
•

Density allocations and current development approvals:
-

•

Multi-phase projects:
-

•

Is all current density allocated? Is potential future density allocated?
Are development approval conditions addressed? (i.e. proffer payments)

Is there self-help if future phases are not timely completed?
How is cost-sharing addressed for current/future amenity features?
Decision-making on future construction? Design approval?

Redevelopment and future development rights:
-

Cooperation and consent requirements for future development
Adequate insurance and indemnities for future development
Who owns and controls the common areas?
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Additional Considerations for Complex Projects
•

Ground Leases & Financing:
-

•

Structurally dependent components and components to be owned
and maintained by your client but constructed by others:
-

•

Are there warranty and indemnity protections?
Can you secure approval rights for construction and design professionals?

Insurance requirements:
-

•

Are they subordinate? What are their obligations in the event of default?
How much authority will they wield for future amendments?
Expect to confer notice and cure rights to Lessors and Mortgagees.

Insurance provisions are critical, and it is helpful to secure review by an
insurance consultant and to insure adequate insurance at every level of the
project.

Conversion restrictions for residential apartment buildings
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Additional Considerations for Retail Centers
•

Site Logistics
-

•

Access
Delivery and service vehicles; loading docks
Utility lines
Roof (access, rooftop equipment, maintenance)
Exterior walls
Outdoor common areas, plazas

Parking
-

Requirements under law and under leases (even if law permits fewer
spaces, tenants may negotiate for greater number of spaces)
Location (general parking, employee parking, other designations)
Landlord’s ability to relocate
Temporary closures
Valet parking
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Additional Considerations for Retail Centers
•

Limitations on Uses
-

•

Pad Sites:
-

•

Lease and all encumbrances of record
Restrictive Covenants
Exclusives
Radius Restrictions
Multiple owners of an integrated shopping center
What is shared with larger shopping center?
Implications for redevelopment

Signage
-

Monument signs: Who is to be listed? In what order/size? Who pays?
Storefront signs: Subject to landlord approval and legal requirements
Shopping Center naming rights
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Additional Considerations for Retail Centers
•

Future of Retail
-

•

Short term leases
Smaller premises
Experiential Space
Focus on place-making

Existing shopping center restrictions (easements, covenants,
exclusives, etc. ) may limit a landlord’s ability to accommodate
changes in the retail landscape.
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Future Considerations
•

Rise of autonomous vehicles:
-

•

Advances in green technology:
-

•

Green energy alternatives and tax incentives
Green certifications and benchmarking requirements

Town centers outside of urban core:
-

•

Who owns the parking area?
What are the recapture and redevelopment rights?
Ability to repurpose parking and garage areas

Popular as newer mixed-use projects
Often require complex easement structures due to separate ownership and
diverse uses

Residential micro-units with greater shared amenity space
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Goals and Objectives
• Retain flexibility to address
future changes in use, future
innovations in technology, and
future changes in the market
• Be aware of project scheduling
and budget adequate time to
negotiate the agreement
• Balance conflicting interests
among owners, tenants, public
partners, and other stakeholders
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Questions?

Thank you for your time!
Ashley C. Haun
Ballard Spahr LLP
hauna@ballardspahr.com

Katherine M. Noonan
Ballard Spahr LLP
noonank@ballardspahr.com
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