Presenting a live 90-minute webinar with interactive Q&A

Structuring and Operating Family Limited
Partnerships: Asset Protection and
Income Tax Reduction
Shifting Income Tax Burden to Lower-Taxed Family Member Partners,
Application of Section 199A, Valuation Discounts
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Today’s faculty features:
Diana Myers, Tax Counsel and Wealth Planner, Northern Trust, Jackson, Wyo.
Scott D. Weaver, General Counsel and Chief Fiduciary Officer, Willow Street Group, Jackson, Wyo.

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.
NOTE: If you are seeking CPE credit, you must listen via your computer — phone listening is no
longer permitted.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-961-9091 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address the
problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
NOTE: If you are seeking CPE credit, you must listen via your computer — phone
listening is no longer permitted.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email that you
will receive immediately following the program.
For CPE credits, attendees must participate until the end of the Q&A session and
respond to five prompts during the program plus a single verification code. In addition,
you must confirm your participation by completing and submitting an Attendance
Affirmation/Evaluation after the webinar.
For additional information about continuing education, call us at 1-800-926-7926 ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Today’s Panel:
Diana Myers
Northern Trust
Jackson, WY
312-557-4077
dwm4@ntrs.com
Scott D. Weaver
Willow Street Group LLC
270 W Pearl Avenue, Ste. 104
Jackson, WY 83001
307-733-3327
scott@willowstreetgroup.com
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Introduction to Family Business Entities
• May consist of traditional FLP, FLLLP, LLC, and other entities
• Formation Objectives
•
•
•
•

Asset protection
Estate and gift tax planning
Income tax management
Succession planning

• Roadmap: Funding and Operational Challenges, Asset
Protection Planning, Income Tax Planning and 199A,
Discounting and 2704, Conclusions and Case Study
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Funding and Operational Challenges
• Formation and Funding
•
•
•
•
•
•

Choice of Entity
Assets
Financing/funding
Fraudulent transfers
Cash flow considerations
“Curing” before subsequent transfer

• Ownership – outright vs. trust
• Treat your business like a business
• Maximize asset protection
• Distributions/Turner v. Comm’r (T.C. Memo. 2011-209)
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Choice of Entity
•
•
•
•
•

Suitability for purpose
Asset protection considerations
Taxation
Choice of law/nexus
Unauthorized practice
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Funding - Assets
• Operating Businesses
• Succession planning
• Liquidity/exit considerations
• Discounting opportunities

• Real Property
• Fractionalization
• Cost of carry
• Discounting considerations

• Marketable Securities
• Cash/cash equivalent
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Funding - Financing
• Equity
• Debt
• Bona fide sale
• Retained cash flow

• Unrelated party involvement
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Funding – Fraudulent transfers
•
•
•
•

Always a consideration
Matter of local law
Solvency certificate
Attorney due diligence
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Funding – Cash flow
• Based on analysis of assets and obligations
• Insufficient operating capital a cause of comingling
• Operating businesses, real estate, and non-productive
assets key offenders
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Treating Your Business Like a Business
• Essential to preclude veil-piercing for asset protection
purposes
• Undesirable tax implications may result
• Best practices
•
•
•
•
•
•
•

Avoid comingling with personal assets and maintain separate books
Valid non-tax business purpose
Adequate capitalization
Comply with operating documents
Minimize non-pro-rata distributions
Commercially-reasonable transactions
Maintain adequate records – especially capital accounts
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Turner v. Commissioner
• Estate of Clyde W. Turner, Sr., Deceased, W. Barclay Rushton,
Executor, Petitioner, V. Commissioner of Internal Revenue,
Respondent T.C. Memo. 2011-209, August 30, 2011
• Relevant Holding: Decedent’s transferred partnership
interests were includible in his taxable estate without
discount under IRC § 2036
• Factors considered:
•
•
•
•
•

No bona fide non-tax business purpose
Comingled assets
Unreasonable salary
Non-pro-rata distributions to transferor
Continued use and enjoyment of assets
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Asset Protection Planning with FLPs
• Objective: Protect family assets from creditors
• Inside Creditors
• Outside Creditors

• Considerations
• Sources of risk
• Creditor Remedies
• Choice of Entity/Nexus

16

Distribution of Business Types

17

Passthrough business income tax
deduction
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Treated as Single Trust

Trust collapse
Individual
Contributor

Home 1

Nongrantor
Trust

Nongrantor
Trust

Home 2
Family
Limited
Partnership
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Introduction to Valuation Discounts
• Business entities are often used to justify discounts for
intrafamily wealth transfer
• Minority interests in businesses often justify discounts for
lack of control
• Transfer restrictions often justify discounts for lack of
marketability
• Additional discounts may result from type of underlying
assets
• Subject to IRS scrutiny for some time, attempted reform of
Treasury Regulations in 2016 (REG-163113-02) was reversed
by Trump administration (Executive Order 13789, IRS Notice
2017-38)
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Valuation Discount - Example
Without Discounting
• Client transfers family ranch
appraised at $10m to three
trusts, one for each of adult
children
• Client consumes $10m of
FEGT Unified Credit

With Discounting
• Client transfers family ranch
appraised at $10m to LLC
• Client transfers LLC
interests to three trusts,
one for each of adult
children
• Qualified Appraisal reports
available discount of 30%
• Client consumes $7m of
FEGT Unified Credit
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Valuation Discounts and IRC § 2704
• IRC § 2704 is designed to limit the use of intrafamily
business arrangements to transfer wealth at below market
values
• IRC § 2704(a) imposes tax liability on intrafamily transfer of
wealth associated with lapses in voting and liquidation
rights
• IRC § 2704(b) designates “applicable restrictions” which are
generally disregarded when valuing intrafamily asset
transfer
• IRC § 2704(b)(3) contains notable exceptions
• Commercially reasonable restrictions imposed by third parties
• Restrictions imposed by Federal or State law
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IRC § 2704(a) - Lapses
• IRC § 2704(a)(1) - A lapse in voting or liquidation right in a
corporation or partnership results in transfer tax liability if
the transferor’s family holds control the entity both before
and after the lapse
• Voting rights – Treasury Reg. 25.2704-1(a)(2)(v) - Voting rights are
broadly construed to include voting on any matter or participation
in management
• Liquidation Rights - Treasury Reg. 25.2704-1(a)(2)(v) - Liquidation
rights include the right to compel the entity to buy out the holder
even if the entity is not liquidated in its entirety
• § 2704(c)(2) defines family as the transferor’s spouse; ancestors
and descendants of transferor and transferor’s spouse, transferor’s
siblings, and spouses of the foregoing
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IRC § 2704(a) cont’d
• Control - § 2701(b)(2) defines control as 50% of stock in a corporation,
50% of capital or profits interests in a partnership, or any GP interest in
an LP
• Treasury Reg. 25.2701-6(a)(4) – a person is considered to hold an equity
interest held by a trust to the extent the person’s beneficial interest may
be satisfied by the equity held by the trust, or the income or proceeds
thereof assuming maximum exercise of discretion

• Treasury Reg. 25.2704-1(a)(2)(iii) - An asset is directly or indirectly held
only if the asset is included in the holder’s taxable estate prior to the
lapse

• IRC § 2704(a)(2) – The value of the taxable transfer is calculated
as the greater of:
• The value of the interests immediately before the lapse, or
• The value of the interests immediately following the lapse
• Effect is to disregard lapses of rights for valuation purposes
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IRC § 2704(b) – Disregarded Restrictions
• IRC § 2704(b) – Restrictions on liquidation are disregarded if
• IRC § 2704(b)(1) – “applicable restrictions” are disregarded for
transfers of interest to or for the benefit of a family member where
the family controls the entity prior to transfer
• IRC § 2704(b)(2) – “applicable restrictions” are limitations on
liquidation, which lapse upon transfer, or are revocable by any
member of the transferor’s family, alone or collectively
• Treasury Reg. 25.2704-2(c) provides that transfers are valued as if
the applicable restriction does not exist
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IRC § 2704(b) cont’d
• Exceptions – IRC § 2704(b)(3)
• Commercially reasonable restrictions arising as part of financing by
the entity with an unrelated third party
• Restrictions imposed by Federal of State Law

• Treasury Reg. 25.2704(b)
• Applicable restrictions are more restrictive than limitations imposed
under generally-applicable State law
• Only to the extent it will lapse and members of the transferor’s
family can remove the restriction immediately after the transfer
• Commercially reasonable restriction imposed by unrelated third
parties
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2704 Conclusions
• Planners should exercise care when drafting for valuation
discounts
• Restrictions which lapse are generally disregarded
• Restrictions exceeding default state rules are generally
disregarded
• Variance in state law provides an opportunity for greater
discounts
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Estate Tax Planning Strategies
• Valuation Freeze
• Trust strategies
•
•
•
•

Valuation discounts
Sales to IDGT
BDOT/BDIT
Estate Burn
• Grantor trust tax payments
• Retained uses at FMV
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Putting it all together
• Client forms FLP during lifetime
• Lifetime benefits
• Income tax management
• Income shifting
• Maximizing 199A deduction opportunities

• Asset Protection

• Post mortem benefits
• Succession planning
• Estate tax management
• Asset protection
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Hypothetical case study
• Client and spouse have two adult children
• Client and spouse have collective assets of $50m
• $35m of commercial real estate
• $10m of marketable securities
• $5m of personal real estate, cash, and personal property

• Commercial real property
• Annual net income: $2.5m
• Annual depreciation: $1m

• Securities
• $500k/yr @ 5% return

31

Case study – income tax management
Without FLP
• All income is attributable to
client and spouse at top
marginal rate + NII
• All depreciation deductions
go to client and spouse

With FLP
• Income is distributed pro
rata between client/spouse
and two children (or trusts
for their benefit)
• Depreciation deductions
can offset outside income
of children
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Case study – estate planning
considerations
Without FLP/gifting
• All assets included in
Federal taxable estate
• All assets transfer at date of
death FMV
• Annual Exclusion Gifts are
burdensome
• Client retains no control
over interests gifted during
lifetime
• No asset protection

With FLP/gifting
• Transferred assets excluded
from taxable estate (along
with subsequent
appreciation)
• Valuation discounts for
transferred interests
• Annual exclusion gifting
simplified
• Retained client control
during lifetime
• Enhanced asset protection
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•

LEGAL, INVESTMENT and TAX NOTICE. This information is not intended to be and should not be treated as legal advice, investment advice
or tax advice and is for informational purposes only. Readers, including professionals, should under no circumstances rely upon this
information as a substitute for their own research or for obtaining specific legal or tax advice from their own counsel. All information
discussed herein is current only as of the date appearing in this material and is subject to change at any time without notice. This
information, including any information regarding specific investment products or strategies, does not take into account the reader’s
individual needs and circumstances and should not be construed as an offer, solicitation or recommendation to enter into any transaction
or to utilize a specific investment product or strategy.

•

OTHER IMPORTANT INFORMATION: This presentation is for your private information and is intended for one-on-one use only. The
information is intended for illustrative purposes only and should not be relied upon as investment advice or a recommendation to buy or
sell any security. Northern Trust and its affiliates may have positions in, and may effect transactions in, the markets, contracts and related
investments described herein, which positions and transactions may be in addition to, or different from, those taken in connection with
the investments described herein. Opinions expressed are current only as of the date appearing in this material and are subject to change
without notice.

•

PAST PERFORMANCE IS NOT INDICATIVE OF FUTURE RESULTS. Periods greater than one year are annualized. Performance assumes the
reinvestment of dividends and earnings and is shown gross of fees, unless otherwise noted. Returns of the indexes and asset class
projections do not reflect the deduction of fees, trading costs or expenses. It is not possible to invest directly in an index. Indexes and
trademarks are the property of their respective owners, all rights reserved. A client's actual returns would be reduced by investment
management fees and other expenses relating to the management of his or her account. To illustrate the effect of compounding of fees, a
$10,000,000 account which earned a 8% annual return and paid an annual fee of 0.75% would grow in value over five years to
$14,693,281 before fees, and $14,150,486 million after deduction of fees. For additional information on fees, please read the
accompanying disclosure documents or consult your Northern Trust Representative.

•

There are risks involved in investing including possible loss of principal. There is no guarantee that the investment objectives or any fund
or strategy will be met. Risk controls and asset allocation models do not promise any level of performance or guarantee against loss of
principal. All material has been obtained from sources believed to be reliable, but the accuracy, completeness and interpretation cannot
be guaranteed.

•

Investments, securities products and brokerage services are:

Not FDIC Insured | No Bank Guarantee |

May Lose Value

