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DISCLAIMERS
This program is a general discussion of legal and related transaction issues. It should not
be relied upon as legal, valuation, business, financial or other professional advice.
The speakers will present their own views and not those of their current or past
employers or clients.
Not all slides may be covered in detail. Some are for reference only. Additional reference
materials are provided in a supplement.
The slides are the result of collaboration of your panelists and reflect their individual and
collective thoughts and observations.

This presentation may include discussion of hypothetical scenarios. These hypothetical
scenarios have been devised to be realistic and to elicit thoughtful and lively discussion,
but do not represent actual events.
This presentation includes discussion of certain ongoing and settled lawsuits. The
discussion is based on publicly available documents regarding allegations in the lawsuits.
We wish to remind participants that allegations are allegations only. We also wish to
remind participants that this is a selected list of cases and not a comprehensive list.
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Something (e.g., a payment
or withhold of payment) that
incites, or has a tendency to
incite, to determination or
action.

*Based on Merriam Webster definition.
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Introduction
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Words to Live By
“There are known knowns. There are things that we know that we
know. There are known unknowns. That is to say, there are things that
we know that we don’t know. But there are also unknown unknowns.
There are things that we don’t know we don’t know.” – Donald
Rumsfeld

“You go to war with the army you have, not the army you might want
or wish to have at a later time.” – Donald Rumsfeld

“Trying to predict the future is like trying to drive down a country road
at night with no lights while looking out the back window.” – Peter

Drucker
“The Final Rule is the Final Rule until the next Final Rule… unless there
is a waiver.” – Andrea Ferrari
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The Situation
General
• Ongoing transition to value-based payment
models
• Regulatory changes, both pending and
effectuated
• Shifting trends in regulatory enforcement

EVERYTHING IS CHANGING
•
•
•
•

For sure?
Maybe?
How?
For how long?

COVID-19
• Provider expenses ↑
• Provider revenues ↓
• Service priorities shifted away from historical
revenue centers
• Magnified distress among hospitals already in
distress
• Sec. 1135 waivers and suspension of certain
government quality initiatives
• Duration of emergency, of its
financial/operational effects and of regulatory
waivers unknown
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The Situation

CHANGE IS HARD,
PARTICULARLY WHEN
UNCERTAIN

• Atmosphere of uncertainty can be particularly
challenging for counsel who are tasked with
reviewing, analyzing or preparing transaction
documents, or overseeing regulatory
compliance and/or legal due diligence
• Financial incentives for healthcare providers –
in particular, physicians – to do or not do
specific things can pose particularly challenging
questions when circumstances are continuously
changing
• The unique circumstances of the COVID-19
emergency perhaps (probably!) make the
questions even more challenging
• Uncertainty of unknown duration
• Uncertainty applies to both financial and
regulatory affairs, which may be
intertwined
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The Situation
Reasons Clients Have Requested Payment/Fair Market Value
Review in the Last 3 Months:
Lack of prior experience/knowledge with the type of arrangement
“We’ve never paid for this/under these circumstances before.”

Longevity/Equity concerns
• Unique arrangements will have an indefinite term, until the crisis is “over”
• Arrangements may have significant financial and PR impacts if not consistent with the
market or otherwise reasonable by objective criteria
• During crisis, everyone wants pay and terms to be “fair” to maintain goodwill
Desire not to deviate too far from established compensation review processes and guardrails,
despite extenuating circumstances
Non-profit/private inurement/public integrity considerations (for tax exempt/gov’t entities)
Fraud & abuse concerns, particularly w/arrangements for large $ amounts, for provider income
protection, or for reevaluation of existing arrangements (incl. incentive arrangements)
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The Situation
Sample COVID-19 Impacts
Physicians
Stay at home orders + no elective procedures + patient fears about healthcare environments =
projections or assumptions about productivity, revenue, case mix, payor mix, costs and patient
demographics may need to be revisited

Hospitals
All assumptions about service demand/volume, revenue, fixed/variable costs and appropriate
staffing and resource allocation may need to be revisited

Other Healthcare Businesses
All assumptions about product or service demand/volume, revenue, fixed/variable costs and
appropriate staffing and resource allocation may need to be revisited
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Anatomy of “Typical” Incentives
Historical
•

•

Provider eligible for greater compensation
based on:
• wRVUs/productivity in excess of a
threshold
• Improved patient or staff satisfaction
scores
• Door-to-procedure times
• EHR adoption
• Attendance at CME, meetings, or other
“citizenship” activities
• Sometimes, readmission rates and/or
infection rates consistent with a national
benchmark
Aggregate payments, including incentives,
generally required to be within FMV limits of
compensation for underlying items or services,
and/or of survey benchmarks for total
compensation

Emerging
•

•

Provider eligible for higher compensation based
on:
• Performance relative to peers
• Performance of peers (and staff)
• Screening or follow-up tests ordered in
conformity with practice guidelines
• Performance to national benchmarks
and/or demonstrated improvements in
quality measures such as infections,
mortality, preventable readmissions, etc.,
usually with respect to specific services
or procedures
• Demonstrated cost savings (gainsharing)
with respect to specific services or
procedures
• Positive performance results in an
ACO/CIN or APM
Incentive payments increasingly desired to be
incremental to FMV limits of compensation for
underlying items or services, and in some cases
of survey benchmarks for total compensation
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The Market
The Current Stark Law:

Current Liability Exposure:

• Strict liability = intent is not relevant to compliance
• Liability for each claim submitted to Medicare or
Medicaid** unless an explicitly-enumerated
exception applies
• Burden is on the defendant to establish that all
elements of an exception are met
• Very high price tag for violations, particularly when
violations are adjudicated through the lens of the
False Claims Act (FCA) and with accompanying
claims related to violations of Antikickback Statute
(AKS) and/or state law
• Qui tam provisions = rising number of FCA cases
with multiple claims
• States have “mini-Stark” laws that may apply to
services payable by non-government payors

• Many potentially applicable exceptions for
compensation arrangements have a fair market
value (FMV) requirement:
• Stark Law has a specific definition of FMV
codified in the statute and expanded in
promulgating regs
• Many exceptions that have the FMV requirement
also require that the arrangement be
“commercially reasonable” (CR) or something
similar:
• Although it is required that arrangements be CR,
the Stark Law does not define CR, but we think
we know what it means, at least in the context of
the fee-for-service world
• Some exceptions that have FMV and CR
requirements also have a requirement that
compensation not be determined in a manner that
takes into account the volume or value of referrals
(V + V) by the physician:
• Although this is a requirement of many
exceptions, there is currently no actual definition
of what it means to take into account V + V

** See U.S. and State of Florida ex rel. Schubert v. All Children’s Health System
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The Market
“Entities furnishing [DHS] face the
predicament of trying to achieve clinical
and financial integration with other
providers, including physicians, while
simultaneously having to satisfy the
requirements of an exception to the
[Stark Law’s] prohibitions if they wish to
compensate physicians to help them.”

80 Fed. Reg. 41685, 41928 (Jul. 15, 2015)

“[T]he Stark Law’s oversight of
compensation arrangements is anchored
in a fee-for-service world where
physicians were self-employed, hospitals
were separate entities, and both billed
for services on a piecemeal basis….[new
value-based service goals] can be
accomplished only through teamwork
among hospitals, physicians and other
health care providers across sites of care
[which requires] the use of financial
incentives – specifically, arrangements
that align incentives.”

– AHA, January 2018
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The Market
Regulatory Sprint to Coordinated Care
June 2018

Regulatory Sprint was initiated w/RFI regarding potential changes to the Stark Law
regulations

August 2018

Follow-on RFI regarding potential changes to the Antikickback Statute

October 2018

Final RFI responses due

October 2019

Highly anticipated issuance of new proposed rules, with comments due December 31
and a stated government goal to issue final rules by end of 2020
• New proposed regulatory definition of FMV
• New proposed regulatory definition of CR
• New proposed regulatory definition/clarification of “takes into account” V+V
• New proposed Stark Law exceptions and AKS safe harbors for value-based
arrangements, with multiple requirements for meeting them, including
physician risk

December 2020

Thousands of comments to proposed rules submitted to CMS, including by AHA, FAH,
AMA, and other organizations representing large numbers of hospitals and physicians;
comment review officially began in January

Feb/March 2020

Start of COVID-19 public health emergency
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The Market
Regulatory Sprint to Coordinated Care
October 2019 Stark Law Proposed Rule: Three New Distinct Definitions of FMV
General

The value in an arm’s length transaction with like parties under like circumstances of like
assets or services, consistent with the general market value of the subject transaction

Equipment Rental

With respect to the rental of equipment, the value in an arm’s length transaction, with
like parties under like circumstances, of rental property for general commercial purposes
(not taking into account its intended use), consistent with the general market value of
the subject transaction

Rental of Office Space

With respect to the rental of office space, the value in an arm’s length transaction, with
like parties under like circumstances, of rental property for general commercial purposes
(not taking into account its intended use) without adjustment to reflect the additional
value that the prospective lessee or lessor would attribute to the proximity or
convenience of the lessor where the lessor is a potential source of patient referrals to
the lessee, and consistent with the general market value of the subject transaction
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The Market
Regulatory Sprint to Coordinated Care
October 2019 Stark Law Proposed Rule: New Definitions of Commercially Reasonable
We are proposing two alternative definitions for the term “commercially reasonable” …
1.

The particular arrangement furthers a legitimate business purpose of the parties and is on similar terms and
conditions as like arrangements.

2.

The arrangement makes commercial sense and is entered into by a reasonable entity of similar type and size
and a reasonable physician of similar scope and specialty.

…[W]e believe that the key question to ask when determining whether an arrangement is commercially
reasonable is simply whether the arrangement makes sense as a means to accomplish the parties’ goals…The
determination of commercial reasonableness is not one of valuation. Nor does the determination that an
arrangement is commercially reasonable turn whether the arrangement is profitable.

…We wish to clarify that compensation arrangements that do not result in profit for one or more of the parties
may nonetheless be commercially reasonable.
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The Market
Regulatory Sprint to Coordinated Care
October 2019 Stark Law Proposed Rule: Clarification on Taking Into Account V+V
•

Productivity bonus takes into account V+V only when compensation varies directly with volume or value

•

The fact that a physician is paid based on professional services that are accompanied by facility services that
are DHS does not itself mean that compensation varies with V+V
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The Market
Regulatory Sprint to Coordinated Care
October 2019 Stark Law Proposed Rule: 3 Value-Based Payment Exceptions
“The Stark Law’s new value-based exceptions…acknowledge that incentives are different in a healthcare system
that pays for value, rather than the volume, of services provided.”
1.

Full Financial Risk – capitation, global budget payments

2.

Meaningful Downside Financial Risk – physician responsible to repay at least 25% of the remuneration
received prospectively

3.

Value-Based Arrangements
i.

ii.

the arrangement is in writing, signed by the parties and includes: (a) the value-based activities, (b)
how they further the value-based purposes of the value-based enterprise, (c) the target
population, (d) the type or nature of remuneration, (e) the method used to determine the
remuneration and (f) the performance or quality standards against which the recipient of the
remuneration will be measured; and
the performance or quality standards against which the recipient will be measured are objective
and measurable

Proposed AKS safe harbors largely mirror the proposed Stark Law exceptions
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The Market
Regulatory Sprint to Coordinated Care
October 2019 Stark Law Proposed Rule: 3 Value-Based Payment Exceptions
If adopted as proposed:
•

Will be applicable to specific types of arrangements that meet specific requirements, including (in 2 out
of 3 cases) presence of significant downside physician risk

•

Do not apply to arrangements with laboratories, pharmaceutical companies, etc., which are specifically
excluded in the text of the proposed exceptions

•

Do not include the requirement of being FMV or commercially reasonable, but CMS sought comments on
whether they should include these requirements to prevent abuse (deadline for comments was
December 31, 2019)
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The Market
COVID-19 Public Health Emergency
•

Revenue-generating elective procedures, including most surgeries, cancelled for a period of 2 to 3+ months

•

Resumption is expected gradually with several months to restore volumes to “normal,” assuming no
additional COVID-19 surge

•

Most hospitals, other healthcare providers and businesses facing significant financial stress and without any
certain timeline for righting the ship, even with optimistic outlook

•

Healthcare providers and public-at-large facing furloughs and layoffs, which may cause declines in health,
shifts in demand/supply of some services (and case-mix shifts)

•

Sec. 1135 Blanket Stark Law Waivers, but also government commitment to action against fraudulent, abusive
and deceptive practices

•

Stark and AKS proposed rules – new exceptions for value-based arrangements, new definition of FMV, new
definition of commercially reasonable, etc. remain in the background but are perhaps stalled until abatement
of the crisis
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Legal
Considerations
Stark is still Stark, and there

is still more to consider…
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Legal Considerations
Stark Law

42 U.S.C. § 1395nn•
Strict liability civil statute
•
Prohibits submission of claims to Medicare (and possibly Medicaid) that result from a referral by a
physician with which the entity has a financial relationship, unless a specifically-enumerated
exception applies
•
Burden is on a defendant to show that requirements for an exception are met
•
Violations result in repayment obligations, civil monetary penalties and potential exclusion from
participation in Federal health care programs
•
There are certain common requirements in many compensation exceptions: (i) compensation
must be fair market value (FMV); (ii) compensation arrangement must be commercially
reasonable (CR); (iii) compensation must not be determined in a manner that takes into account
volume or value of referrals (V+V); (iv) arrangement must not violate Federal Antikickback Statute
or state laws governing billing or claims submission

Federal
Antikickback
Statute (AKS)

42 USC § 1320a-7b(b) –
•
Prohibits knowingly and willfully offering, paying, soliciting or receiving remuneration in exchange
for referrals for items or services payable by a Federal health care program, including Medicare,
Medicaid and Tricare
•
Prosecutions and penalties may apply to parties on both sides of a prohibited arrangement or
transaction
•
Civil and criminal statute- provides for criminal and/or civil penalties as well as administrative
exclusion from participation in Federal health care programs
•
United States v. Greber, 760 F.2d 68 (3d Cir. 1985), cert. denied, 474 U.S. 988 (1985)- “one purpose
test” - an arrangement implicates AKS if even one purpose is to induce referrals
•
U.S. v. Lipkis, 770 F.2d 1447, 1449 (9th Cir, 1985) – If a payment exceeds FMV, it may be inferred
that the amount in excess of FMV is a payment for referrals that may implicate AKS
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Legal Considerations
Federal False
Claims Act (FCA)

31 USC § 3729•
Prohibits knowingly presenting or causing to be presented a false or fraudulent claim for
payment by the Federal government
•
Serves as a “magnifying glass” for violations of the Stark Law, AKS and certain state Medicaid
laws, in part due to its qui tam relator provisions- 70% of cases are the result of qui tam suits
•
Under the ACA, AKS violations are per se violations of FCA
•
Certain other recent changes may have made it easier to bring and pursue claims
•
Per claim penalties with treble damages
•
Universal Health Services v. United States ex rel. Escobar 579 U.S. __ (2016) – a defendant
makes an implied certification of compliance with Medicare/Medicaid requirements when
submitting Medicare/Medicaid claims; a false claim for purposes of FCA is a claim of something
that would be material to Government’s decision to pay

•
Fed Internal
•
Revenue Code
(IRC) Sec 501(c)(3) •
•
•

State/local tax
exemption laws,
including for
property taxes

•
•
•

A tax-exempt entity’s earnings may not inure to the benefit of a private party
Penalties for violation include intermediate sanctions up to loss of tax-exempt status
To comply, compensation paid should be “reasonable” for the market, specialty and responsibilities
IRC Sec. 162: “reasonable” compensation is the amount that would ordinarily be paid for like services
by like enterprises under like circumstances
Generally, compensation should be FMV for services provided
May mirror Federal IRC or have other specific requirements to maintain tax-exemption
Penalties for non-compliance may include loss of tax-exempt status for purposes of income taxes
and/or property taxes, and may give rise to criminal liability in some cases (knowing violation of a
state false claims act)
Recent enforcement actions/court cases suggest that operations that subsidize for-profit enterprises,
and payments that are not FMV for reasonable items or services, may cause risk

28

Legal Considerations
Civil Monetary
Penalties Law
(CMPL), including
Gainsharing CMP

Gainsharing CMP (§ 1128(a)(b) of Social Security Act, 42 U.S.C. §1320a-7a) - Prohibits inducements to
limit items or services to Medicare or Medicaid beneficiaries
•
Medicare Access and CHIP Reauthorization Act (MACRA) (2015) added the words “medically
necessary” between “limit” and “items”; prior to 2015, the gainsharing CMP applied to any
arrangement to limit items or services to applicable patients
•
Incentives that are not created and implemented with proper safeguards may implicate the
gainsharing CMP, even with the post-2015 modification, BUT, gainsharing and incentive-based
arrangements are more common than ever

State Laws

•
•
•
•
•
•

Restrictions for
Bond-Financed
Facilities

•
•
•
•
•

State physician self-referral prohibitions
State antikickback statutes and/or fee-splitting prohibitions
State billing and payment laws and rules (anti-supplementation laws, laws/rules against percentage
of revenue contracts, state laws/rules limiting scope of practice for some providers, etc.)
State false claims acts
State laws prohibiting corporate practice of medicine, including, in some cases, corporate
subsidization of medical practice
Newer (maybe): state anti-bribery laws, enforced through the Travel Act
Restrictions under IRS Rev Proc 97-13 and 16-44
Safe harbors shift August 18, 2017
Payments to a service provider must be “reasonable” compensation
Generally, a management contract results in private use if the contract provides for compensation
based in whole or in part on a share of the net profits from the operations of the bond-financed
facility
Incentive compensation is not treated as “providing a share of the net profits” if it is based on
standards that measure quality, performance or productivity
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Legal Considerations
Federal Travel
Act

18 U.S.C §1952•
Passed in 1961
•
A.k.a. the “International Travel Act”
•
Prohibits travel or use of mail or any facility in interstate or foreign commerce to engage in
unlawful activity
•
Unlawful activity includes violation of the laws of states, the District of Columbia, any United
States commonwealth or possession, or the United States, specifically including violation of antibribery laws
•
Criminal statute that carries penalties up to 20 years in prison
•
Currently being used to prosecute payment for commercial patient referrals under state antibribery law (TX); prior somewhat similar case in NJ ended in guilty plea (2013)

Foreign Corrupt
Practices Act
(FCPA)

14 U.S.C. §78dd-1, et seq.•
Passed 1977
•
Prohibits making payments to foreign government officials to assist in obtaining or retaining
business
•
Applies to publicly-traded companies and their officers, directors, stockholders and agents;
agents can include consultants, distributors, JV partner and certain other parties
•
Allows for substantial civil penalties and disgorgement of ill-gotten gains
•
May be implicated by payments to healthcare providers in counties with nationalized healthcare,
unless those payments are established as FMV payments in legitimate transactions for goods or
services

Other anticorruption
enforcement
tools

Racketeer Influenced and Corrupt Practices Act (RICO) – 18 U.S.C. §§ 1961-1969 (1970)
•
Recently been used as a tool against corrupt healthcare practices
•
RICO-based statutes in 33 states, Puerto Rico and the USVI, often with broader application than
the Federal law
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Legal Considerations
Eliminating
Kickbacks in
Recovery Act
(EKRA)

18 U.S.C. § 220 –
•
Passed October 2018 as part of the SUPPORT Act to address the opioid crisis
•
An “all payor” antikickback law- applicability likely extends to services paid by commercial
health plans
•
Prohibits knowingly and willfully soliciting, receiving, paying or offering any remuneration,
directly or indirectly, overtly or covertly, in cash or in kind, in exchange for referrals to a
clinical treatment facility, laboratory or recovery home
•
Criminal and civil liability - up to $200,000 per violation, up to 10 years in prison
•
7 exceptions protect particular types of arrangements, but the exceptions do not match AKS
safe harbors = potentially, EKRA may be violated even by arrangements that satisfy a safe
harbor of the AKS

Employment and
Labor Laws (state
and Federal)

•
•

Vary by state and circumstances
Incentives that incentivize illegal and/or discriminatory behavior can create legal and regulatory
risk
Risk: False certifications of compliance with applicable laws
Risk: Individual causes of action against the employer
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Legal Considerations
Sec. 1135 Stark Law Blanket Waivers
Effective from March 2020 for Compensation Arrangements with a “COVID-19 Purposes”

COVID-19 Diagnosis and Treatment - Diagnosis or medically necessary treatment of COVID-19 for
any patient or individual, whether or not the patient or individual is diagnosed with a confirmed
case of COVID-19.
Securing Services of Physicians and Other Practitioners - Securing services of physicians and
other health care practitioners and professionals to furnish medically necessary patient care
services, including services not related to the diagnosis and treatment of COVID-19, in response to
the COVID-19 outbreak in the United States.
Addressing Patient and Community Needs - Ensuring the ability of health care providers to
address patient and community needs due to the COVID-19 outbreak in the United States.
Expanding Capacity - Expanding the capacity of health care providers to address patient and
community needs due to the COVID-19 outbreak in the United States.

Shifting to Alternative Care Settings. - Shifting the diagnosis and care of patients to appropriate
alternative settings due to the COVID-19 outbreak in the United States.
Addressing Medical Practice or Business Interruption - Addressing medical practice or business
interruption due to the COVID-19 outbreak in the United States in order to maintain the
availability of medical care and related services for patients and the community.
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Legal Considerations
Sec. 1135 Stark Law Blanket Waivers
Effective from March 2020 for Compensation Arrangements with a “COVID-19 Purposes”
Blanket
Waiver #

Payment
From

Payment
To

Service/Resource

Above FMV Ok?

Below FMV Ok?

1 Entity

Physician*

Services personally performed by Physician

Yes

Yes

2 Entity

Physician

Office space provided by Physician

No

Yes

3 Entity

Physician

Equipment leased from a Physician

No

Yes

4 Entity

Physician

Items or services purchased from a Physician

No

Yes

5 Physician

Entity

Office space provided by Entity

No

Yes

6 Physician

Entity

Equipment leased from an Entity

No

Yes

7 Physician

Entity

Use of Entity’s premises, or items or services
purchased from Entity

No

Yes

8 Hospital

Physician

9 Entity

Physician

10 Entity

Physician

11 Physician

Entity

Medical Staff benefits
provided by Hospital
Nonmonetary
compensation provided by
Entity
Loan from Entity to
Physician
Loan from Physician to
Entity

FMV not applicable. Ok to provide Physician incidental benefits
that exceed limits in 42 CFR 411.357(m)(5)
FMV not applicable. Ok to provide Physician nonmonetary
compensation that exceeds limits in 42 CFR 411.357(k)(1)

Below FMV interest rate; or terms that are unavailable from a
lender to whom Physician does not refer
Below FMV interest rate; or terms that are unavailable from a
lender that is not in a position to generate business for Physician
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Legal Considerations
Sec. 1135 Stark Law Blanket Waivers
Effective from March 2020 for Direct Compensation Arrangements with a “COVID-19 Purposes”

Arrangement Type

Possible Example

COVID-19
Purpose?

Incremental Staffing

•

What to pay for new/addit’l onsite intensivist or ID physician coverage for
ICUs

Yes

Provider redeployment

•

What to pay anesthesiologists/surgeons/cardiologists performing
coverage shifts for the ICU; paying PCPs for staffing hospital testing sites
or telemed centers

Yes

Provider standby availability

•

What to pay specialists to standby for activation and for onsite shift
coverage when ICU or ED census reaches a specific threshold

Yes

Provider income protection

•

Hospital maintains, increases, expands or initiates an income guarantee
for physicians whose services are in a downturn but are still, or will be,
critical to the hospital or the community

Yes, usually

Reevaluation of provider
incentive arrangements
due to impracticability

•

Reassessment of payments under gainsharing, co-management or
quality incentive arrangements due to decline in specific service
volumes or change in market costs or applicable case mix that makes
performance measurement unreliable

No, usually
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Legal Considerations
Common COVID-19 FMV and CR Questions
Re-evaluation of New, Planned or Ongoing Relationships
Stark Law

AKS

FCA

State Laws

501(c)(3)

Contract Obligations

BJR

Enforcement Waiver? Only for certain
circumstances

No

No

Only for
certain
circumstances

No

Only for certain
circumstances

No

High Liability Risk?

Yes

Yes

Yes

Depends

Yes

Depends

Yes

Careful Process is a
Risk Mitigation
Strategy

Yes
(Indirectly)

Yes

Yes

Yes

Yes

Yes
(Indirectly)

Yes

Careful
Documentation is a
Risk Mitigation
Strategy?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Use of Outside
Experts is a Risk
Mitigation Strategy

Yes

Yes

Yes

Depends

Yes

Depends

Yes
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Legal Considerations
CMS Innovation Center Models COVID-19 Related Adjustments
CMS has made adjustments to several of the
CMMI program models to address the COVID-19
public health emergency
•

Changes to reporting requirements

•

Changes to timelines

•

Changes to financial methodologies (e.g.,
capping up-side potential, reducing
downside risk, eliminating episodes
involving COVID-19 patients, etc.)
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Legal Considerations
Lurking “Danger Zone” for Hospitals and Other Organizations in Distress
Director Liability in Tort:
•

Breach of Good Faith

•

Breach of Duty of Care

•

Breach of Duty of Loyalty

Business Judgment Rule (BJR)
❑ Protects directors from liability on assumption that directors acted on an informed
basis, in good faith, and with belief that the actions were in the best interest of the
organization
❑ Assumptions underlying BJR can be rebutted by evidence of grossly negligent process
as indicated by lack of investigation, failure to consider material facts, lack of
independence, failing to act rationally
❑ Assumptions underlying BJR can also be negated by fraud, dereliction of duty,
conscious disregard of responsibilities
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Cautionary
Tales
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Cautionary Tales
Officer and Director Liability for Distressed/Bankrupt Facilities

CMH Liquidating Trust v. Community Mem. Hospital d/b/a
Cheboygan Memorial Hospital
Survived Motion to Dismiss August 2018
•

Defendant officers and directors alleged to have breached their fiduciary duties and/or were
negligent with regard to acts or omissions which Plaintiff claims resulted in the financial
collapse of the hospital. Specific claims:
• Defendants failed to address losses from employed physician practices.
• Defendants failed to address billing and coding issues.
• Defendants failed to ensure adequate control over financial issues, allowing the financial
statements to overstate the hospital’s revenues.
• Defendants approved the sale of the hospital’s interest in a joint venture for less than
fair market value.
• Defendants allowed excessive senior management turnover to continue.
• Defendants allowed excessive compensation of Physician Board Members.
• Defendants were involved in allowing a conflict of interest to exist in transactions
involving board member interests
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Cautionary Tales
Productivity Incentives that Take Into Account V+V

U.S. ex rel. Bookwalter v. UPMC (3d. Cir., October 2019)
•
•
•

Qui tam FCA case related to compensation paid to neurosurgeons employed by UPMC
subsidiaries
District Court found plaintiffs failed to state a plausible claim and dismissed
On appeal, 3rd Cir. Court of Appeals determined that relators’ complaint is particular enough
to proceed (claim that surgeons’ pay takes into account V+V)

The surgeons were rewarded or punished based on how many Work Units they generated. If a surgeon failed to
meet his yearly quota, his employer could lower his future base salary. But if he exceeded his quota, he earned a
$45 bonus for every extra Work Unit. … This compensation structure gave the surgeons an incentive to
maximize their Work Units. And the incentive seems to have worked… the number of Work Units billed by the
Neurosurgery Department more than doubled between 2006 and 2009.
Much of this increase allegedly stemmed from fraud. The relators accuse the surgeons of artificially boosting
their Work Units: The surgeons said they acted as assistants on surgeries when they did not. They said they
acted as teaching physicians when they did not. They billed for parts of surgeries that never happened. They did
surgeries that were medically unnecessary or needlessly complex. And they did these things, say the relators,
“[w]ith the full knowledge and endorsement of” the Medical Center…
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Cautionary Tales
Productivity Incentives that Take Into Account V+V

U.S. ex rel. Baklid-Kunz v. Halifax Hospital Med. Ctr., et al. –
Filed: 2009, government intervened 2011

Relator: Halifax’s Director of Physician Services
Allegations included: Halifax knowingly violated the Stark Law by executing contracts with six employed
medical oncologists that provided above-FMV compensation, including an incentive bonus that
improperly included V+V of prescription drugs and tests that the oncologists ordered and that Halifax
billed to Medicare
• November 2013 - court ruled that these arrangements with the medical oncologists violated the
Stark Law via the incentive bonuses, which were improperly based on V+V
• Case was set for trial in 2014 to adjudicate the government’s remaining claims against Halifax
(related to compensation of neurosurgeons and the question of whether the improper incentive
compensation was a “knowing” violation of the Stark Law, as would violate the FCA
• Total potential damages and penalties estimated at $1 billion
• Case settled on the eve of trial in 2014 for $85 million, a record-setting amount
• Halifax’s legal fees from the case reported as $21 million
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Cautionary Tales
Quality Incentives that Take Into Account V+V
U.S. ex rel. Parikh, et al. v. Citizens Medical Center – Settled April 2015
Filed: 2012, amended complaint 2013
Settlement: $21 million, 5 year CIA
Relators: Staff physicians who had been penalized under the arrangements

Allegations included: Alleged Stark Law, AKS and FCA violations via ED physician quality-bonuses/incentives that were based on
V+V of referrals to chest pain center rather than true indications of quality

U.S. ex rel. Moore v. Mercy Health Springfield Communities – Settled August 2015
Filed: 2014
Settlement: $5.5 million (settlement of separate suit in 2017 for $34 million)
Relator: Physician employed by one of the defendants
Allegations included: Mercy Springfield Communities entities violated the Stark Law, AKS and FCA by engaging in improper
financial relationships through specialty-specific incentive bonus pools;
Mercy Springfield Communities statement: “It is important to note that during this same time, Mercy Springfield Communities
was actively working to save the government money. It was one of a handful of health systems involved in the Medicare Physician
Group Practice Demonstration Project (PGP). The pilot program, through the Centers for Medicare and Medicaid Services, aimed to
better coordinate care and improve health outcomes for patients while saving the government money…”
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Cautionary Tales
Quality Incentives that Take Into Account V+V

Health Management Associates, LLC - Settled Sept 2018
Filed: Multiple separate qui tam complaints filed in multiple states, mostly pre-2014 (prior to
CHS acquisition)
Settlement: $262 million total, CIA, DPA
Relators: Various physicians and employees (8 separate complaints in FL, GA, MS, NC, PA, SC)
Allegations included: Hospitals violated the Stark Law and AKS, leading to submission of false
claims for payment to Medicare, Medicaid and/or Tricare in violation of the FCA, by, in multiple
states, paying incentives to induce emergency department physicians to meet “admissions
benchmarks” and admit patients to the hospital regardless of whether admissions were
medically necessary
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Cautionary Tales
Questionable Physician Recruitment Incentives
U.S. and Commonwealth of VA ex rel. Bollinger v. Centra Health et. al. – Settled April 2020
Filed: 2016
Settlement: $9.5 million
Relator: ENT physician who was offered recruitment incentives
Allegations included: Hospital and community practice violated the Stark Law and AKS by improperly entering
into improper “recruitment incentive” arrangements that improperly subsidized and benefited the recruiting
physician practice rather than a relocating physician

U.S. ex rel. Louis Longo v. Wheeling Hospital, Inc. et al.
Filed: DOJ filed complaint in intervention against Wheeling Hospital, its contracted management company and CEO in March 2019
Relator: Hospital accounting executive
Allegations Included: Pphysician “incentive” and recruitment packages that:

•

Were based on V+V of referrals to the hospitals rather than actual needs, services or achievements

•

Exceeded FMV of the physicians’ actual services
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Cautionary Tales
Incentives Based on Incorrect/Improper/Erroneous Benchmarks and Data
(and that generate practice losses)
U.S. ex rel. Payne/Dorsey, et al. v Adventist Health – Settled Sept 2015
Filed: 2010
Settlement amount: $118 million ($115 million to Federal Government, balance to state governments)
Relators: Included Compliance Officer, Risk Manager, and Chief Operating Officer of physician enterprise

Allegations included: Compensation to employed physicians and midlevel providers was above FMV, not CR and based on V+V of
referrals; evidence included substantial and consistent losses by the employer and inflated RVUs used as the basis for the
compensation; allegation that inpatient and ancillary services contribution margins from referrals were internally tracked and
included in methodology for calculating incentive bonuses; alleged corporate policy of improper billing of services, including
upcoding, improper unbundling, and billing for services performed by practitioners who lacked appropriate credentials to perform
them

U.S. ex rel. Schaengold v. Memorial Health Inc., et al. – Settled Feb 2016
Filed: 2011, unsealed 2014
Settlement amount: $9.89 million
Relator: Hospital’s former President and CEO
Allegations included: Alleged Stark Law, AKS and FCA violations through above-FMV, non-CR compensation to employed primary
care physicians that resulted in excessive practice losses; part of the reason for losses
was excessive incentive bonuses that were based on erroneous data
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Cautionary Tales
Incentives/Payments that Result in Subsidization of an Independent Enterprise

AHS Hospitals v. Town of Morristown (2015)
Ruling against hospital on continuation of its state property tax exemption,
based on finding that the hospital was profit-sharing with for-profit entities
through financial support for a for-profit venture, and paying excessive
compensation
•

Potential concern for certain tax-exempt entities that support commercial ACOs, CINs and
other for-profit ventures that pay physician incentives without covering operating costs?
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Cautionary Tales
Criminal Prosecution Trends for Improper Physician “Incentive” Payments
Telemedicine and DME provider executives and physicians indicted April 2019
• Federal indictment of various corporate executives and physicians in various states
for violation of the Antikickback Statute through a scheme incentives for referrals
Forest Park Medical Center criminal trial and conviction April 2019
• Involved criminal charges against 21 individuals, including physicians and hospital
executives; conviction of 7 individuals, including 3 physicians, in April 2019; charges
arose from alleged violations of (1) the Antikickback Statute and (2) the Travel Act,
which was alleged to be violated through payments to induce referrals in violation of
state (TX) anti-bribery laws
INSYS Therapeutics criminal trial and convictions April 2019
• Convictions on Federal racketeering (RICO) charges against drug company chief
executive and four employees related to incentive payments made to prescribing
physicians, including payments made through an allegedly “sham” speakers program
and bonuses/incentives tied to higher prescribing

Fresenius Medical Care FCPA case settled April 2019 for $231 million and NonProsecution Agreement
• Settlement to resolve allegations that FMC and its agents violated the Foreign
Corrupt Practices Act (FCPA) by making payments to foreign health care providers
that were bribes for business

47

Cautionary Tales

Whatever. It. Takes.
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Government focus areas based on interpretation of
recent government commentary, prosecutions,
settlements, guidance documents and OIG work
plans:
• Downside risk (or lack thereof) for physicians and other
providers – incentives that could and should include
downside risk, and new regulatory requirements of
downside risk
• Improper subsidization and/or physician practice losses
– incentives that create practice losses create risk,
especially if the incentives involve only upside for the
physician (see above); this may be true regardless of the
proposed Stark Law rules/clarifications
• Opioid prescribing, use and abuse and incentives for
and against

• Improper coding, billing or financial measures, and
incentives related thereto
• Improper incentive payments/remuneration to
providers by pharma, compounding pharmacies and
labs (recognizing that these may be paid through an
intermediary such as a practice entity)
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Hypothetical
Case Studies
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Hypothetical #1
ACO/CIN distributions reflect PMPM achievements and/or measures of medications prescribed
and/or screening or follow-up tests performed
FMV Considerations:
• Contributions to entity and/or achievements, if not otherwise compensated – services, goods, equity
• State law considerations or restrictions
• Stacking/potentially duplicative compensation
• Do legal/regulatory waivers matter?
• Does the recipient of the distribution matter (entity v. individual)
CR Considerations:
• See FMV Considerations + V+V Considerations

• Other factors – state law, criminal and civil prohibitions
V+V Considerations:
• Does the amount of the distribution relate to and require tracking of:
• V+V of DHS referrals?

• V+V of non-DHS referrals?
COVID-19 Considerations:
•

Are the available benchmarks and measurements reliable and an appropriate basis for payment?
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Hypothetical #2
New employed physician annual bonus plan is to be based on a combination of productivity and
quality measures of “today,” including panel size/patients seen, cost per patient, drugs prescribed,
and screening and follow-up services performed/not performed
FMV Considerations:
• Known/reasonable value of activities or other contributions triggering the bonuses
• State law considerations or restrictions

• Stacking/potentially duplicative compensation
• Do legal/regulatory waivers matter?
• Does the recipient of the distribution matter (entity v. individual)
CR Considerations:

• Does the bonus plan make business sense?
• See FMV Considerations + V+V Considerations
V+V Considerations:
• Do the bonus amounts require tracking of and/or vary with:
• V+V of DHS referrals?
• V+V of non-DHS referrals?
• Do waivers matter? Does COVID-19 matter?
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Hypothetical #3
Facility/provider alignment arrangement is based on gainsharing and co-management principles
and includes incentive payments for achievement of specific cost, quality and utilization targets
FMV Considerations:
• Known/reasonable value of activities or other contributions triggering the bonuses
• CMP, ethics or state law considerations or restrictions
• Stacking/potentially duplicative compensation
• Do regulatory waivers matter?
• Does the recipient of the distribution matter (entity v. individual)
CR Considerations:
• Does the bonus plan make business sense, taking into consideration clinical considerations and the current
market and service environment/volume?
• See FMV Considerations + V+V Considerations
V+V Considerations:
• Do the bonus amounts require tracking of and/or vary with:
• V+V of DHS referrals?
• V+V of non-DHS referrals?
• Do waivers matter? Does COVID-19 matter?
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Tips& Takeaways
Consider the top 10 pitfalls (Updated for 2020 with text in bold)
1. Incentives that are too high, taking into consideration the current market and circumstances
2. Incentives that are too low, taking into consideration that current market and circumstances
3. Incentives that are inappropriately duplicative
4. Incentives that encourage bad behavior or the wrong behavior (*”We shouldn’t pay docs to kill
people.”)
5. Incentives that, on their face, are obviously or very arguably illegal or sanctionable (consider state
law and licensing regulations in addition to Medicare payment rules and Federal laws)
6. Incentives based on activities or achievements that cannot and will not be measured in the
context of the arrangement or are now impracticable to measure or implement
7. Incentives that have no explained purpose or a purpose that is no longer reasonable and valid
8. Incentives that do not “match” their explained purpose, including because of changes in
circumstances
9. Incentives that are too complicated for their purpose
10. Incentives that fail the “smell test”, no matter how much “air freshener” is applied.
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Tips& Takeaways
Consider recent legal and regulatory changes, as well as changing financial
realities
1. Understand scope and limitation of fraud and abuse law waivers.
2. Stay abreast of current statutory and regulatory changes, including how activities that were
previously allowed or prohibited by specific laws and are not now – e.g., EKRA, changes to
gainsharing CMP, changes to ACO/ACO-participant risk-bearing requirements via Pathways to
Success.
3. Stay abreast of case law trends to understand the “focus areas” – e.g., physician practice
losses, improper coding or billing leading to improper payment, prosecution of “swapping”
arrangements, use of organized crime laws to provide more powerful tools to combat
healthcare fraud and abuse and safeguard resources (e.g., new risk assessment for
Medicare/Medicaid carveouts given recent prosecutions under the Travel Act and/or state
RICO statutes).
4. Develop relationships and partnerships with experts as appropriate to assist with #s 1 to 3.

5. Read and understand the financials of any incentive proposal, including the finer details as
well as the big picture (magnifying glass view as well as 30,000 foot view).
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Tips& Takeaways
Honor the generally “golden” rules
1. Incremental pay only for incremental (a) goods, (b) work and/or (c) risk.
2. Consider the potential importance of FMV, CR, and V + V, even if the Stark Law is waived or
not implicated.
3. Be open to (but appropriately skeptical of) unusual plans, ideas, or proposals.

4. Understand the power and limitations of data, including survey data and population health
data.
5. Trust your instincts, unless your instincts are overruled by good and trusted advisors.
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Parting Words
“It’s all about the
money.” – Almost
everyone,
everywhere, with
a few exceptions
“Incentives are like a
box of chocolates,
you never know
what you are going
to get, unless you
research or poke
them first.” – A few
wise someones,
somewhere

“Keep your eyes on the Stark Law, but don’t
be blinded by it. There is so much more to
see.” – Anonymous
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