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State Taxation of Digital Goods and Services: Cloud
Computing, Cryptocurrency, Gaming, Virtual Transactions
WEDNESDAY, JULY 29, 2020, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Presented By
Chris Vignone, CEO
➢ 20 years of experience in providing business advisory services to
corporate America
➢ Clients include many Fortune 1000 companies and he is an
acclaimed thought leader in the area of sales & use tax
➢ Maintained the role of Advisory practice leader for several firms
before taking the helm as CEO for PM Business Advisors in 2015

Eric Carrasco, Indirect Tax Manager
➢ Specializes in determining sales and use tax requirements, nexus
analysis and setting up compliance, as well as providing sales and
use tax audit defense
➢ 7+ years working with numerous industries in the digital space
ranging from videogame companies and entertainment providers
to billion-dollar digital advertising and software enterprises
➢ Operates as one of only a handful of official Avalara software
Implementors in North America and assists his clients in
implementing the right sales tax solution for their specific needs
➢ Other areas of expertise include creating use tax processes for
companies, sales and use tax recovery, and indirect tax due process
for acquisitions and mergers
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Presented by
• Specializing in designing tax strategies and solutions that
improve business tax outcomes
• 20+ years of public and private sector accounting
experience, both practical and in management, she’s gained
the essential business acumen necessary to be a key advisor
to clients

Stacey Roberts, CPA
303-393-2318
sroberts@taxops.com
TaxOps.com

• Managing all compliance issues related to state
income/franchise, SALT, real and personal property and
unclaimed property taxes for flow through entities and C
corporations; identifying planning opportunities and state
and local credits and incentives; and, mitigating state and
local tax controversy issues
• Frequent speaker and instructor on SALT issues for industry
and professional organizations including the Denver Tax
Institute, Product PowerUp, NowCFO and more
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The Internet and Digital Goods
➢From the Internet Tax Freedom Act of 1998 to South Dakota v.
Wayfair the world has changed drastically in 20 years.
➢For sales tax purposes, digital goods can be defined very
broadly. However, like all state tax issues, the definitions will
vary by state.
➢Today’s discussion will include the following digital goods:
▪ Cloud Computing
▪ Streaming Video/Gaming
▪ Digital Advertising
▪ Virtual Transactions
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Wayfair Refresher
➢ On June 21, 2018, the Supreme Court ruled 54 in South Dakota v. Wayfair that states can
require out-of-state retailers with no physical
presence in their state to collect sales tax.
➢ The Court defined sufficient presence or
economic nexus to be a level of business
activity of 200 or more transactions or
$100,000 of sales into the state.
➢ The decision overturned the 1992 decision in
Quill v. North Dakota and the 1967 National
Bellas Hess decision, which required some
form of physical nexus with the state.

➢ The court decision did NOT eliminate physical
nexus as a standard but expanded a
reasonable standard to include economic
nexus.
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States Response to Wayfair
➢ Since June of 2018, every state except for Missouri
and Florida have adopted some form of economic
nexus.
➢ Although 200 transactions OR $100,000 is the
general standard, many states have opted for
different standards.
➢ Sixteen states including California, Pennsylvania,
Texas and Washington, simply have a dollar
threshold.
➢ Numerous states have changed their rules over
time (e.g., NY, TX, CA).
➢ In addition to economic nexus, 44 states also have
a marketplace nexus rule.
➢ Many companies are still unaware of their
compliance requirements under economic and
marketplace nexus.
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Digital Goods: Cloud Computing
Cloud computing can be categorized in
the following groups:
➢ Software-as-a-Service (SaaS)
▪ Generally defined as software that is not
transferred or downloaded to the user

➢ Infrastructure-as-a-Service (IaaS)
▪ Hardware supplied by a third-party as a
service, i.e. AWS

➢ Platform-as-a-Service (PaaS)
▪ Combination of SaaS and IaaS
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Digital Goods: Cloud Computing
SaaS
➢ In general, states follow the taxation
of SaaS in a similar manner as
electronically delivered software.
➢ Currently, 14 states exempt the sales
of electronically delivered software.
All those states also exempt SaaS
from sales tax.
➢ However, 12 states exempt SaaS but
tax electronically delivered software.

➢ Multiple Points of Use (MPU), New
Massachusetts ruling in 2019
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Digital Goods: Cloud Computing
SaaS
States

SaaS

Electronically Downloaded SW

PMBA Notes

Alabama
Arizona
California
Colorado
Connecticut
Florida
Georgia
Illinois
Indiana
Iowa
Massachusetts
Minnesota
New Jersey
New York

T
T
E
E **
1% rate
E
E
E
E
T
T
E
E
T
E
T
T
T
Txbl-80%
T

T
T
E
E **
1% rate
E
E
T
T
T
T
T
E
T
T
T
T
E
T
T

Does not address SaaS

North Carolina

Pennsylvania
Rhode Island
South Carolina

Texas
Washington

Local can be taxed

MPU
For business use
MPU
MPU

Partial Exemption
MPU
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Digital Goods: Cloud Computing
IaaS
➢ States have taken two separate
positions on IaaS
▪ Access to a Service or Property
➢ Most states have addressed the
taxation of IaaS
➢ States appear to have been hesitant
to tax IaaS in contrast to taxing SaaS
(i.e., New York)

States

IaaS

Alabama
Arizona
California
Colorado
Connecticut
Florida
Georgia
Hawaii
Illinois
Indiana
Louisiana
Maryland
Massachusetts
Michigan
New Jersey
New York
North Carolina
Ohio
Pennsylvania
South Carolina
Texas
Virginia
Washington
Wisconsin

E
E
E
E **
1% rate
E
E
T
E
E
T
E
T
E
E
E
E
T
T
T
Txbl-80%
E
E
E
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Digital Goods:
Cloud Computing
PaaS
Platform-as-a-Service (PaaS) has been defined by some
states in two ways:
1. As a computer platform allowing customers to create
software using tools provided by the PaaS
2. A combination of SaaS and IaaS

PaaS has not been broadly defined by many states:
➢ Several states like Indiana take the position that sales tax
determination burden is upon the taxpayer to establish
how the hardware was used, the control or possession
the purchaser is granted in the hardware, the object of
the transaction, and the ownership rights, if any, the
purchaser has in the hardware.
➢ While other states like New Jersey have clearly defined
that PaaS is not taxable, tangible property nor taxable,
enumerated services.
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Digital Goods:
Streaming Video/Gaming
➢ According to a June 2020 report release by Deloitte,
2018 was turning point where more households in the
US had streaming services than traditional pay TV.
➢ Over the past 10 years, many states have addressed
the taxation of streaming video services. Currently 24
states/jurisdictions tax video streaming services such
as Netflix or Hulu with several states considering
pending legislation.
➢ However, not all states have expanded the definition
to the booming online video game world. Currently
only 23 states have even addressed online video
games, with only 16 states specifically taxing them.
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Digital Goods:
Streaming Video/Gaming
➢ Certain states such as Florida has gone as far as to
include video streaming within the definition of their
communications services tax, but not applying the
state & local sales tax.
➢ In what’s know as one of the worst applications of
tax policy in years, Chicago expanded the definition
of their 9% Amusement Tax to include streaming
services (but not downloads) to anyone with a
Chicago address.

➢ As states continue to see main street businesses,
such as movie theatres, decrease and online
streaming increase they will have to revisit how these
streams of revenue
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Digital Goods:
Streaming Video/Gaming

Online Streaming Tax Matrix
Online streaming services

Online video gaming streaming services/systems

California

E/T

Exempt (Can be subject to local utility users tax)

Exempt (possible subject to local utility users tax)

Connecticut

E/T

Taxable at full rate effective 10/1/19 for person use

Taxable at full rate effective 10/1/19 for personal use

Florida

E/T

Subject to Florida Communications Services Tax (Not sales Tax)

Possibly Subject to Florida Communications Services Tax (Not sales
Tax)

Georgia

E/T

Exempt

Exempt

Illinois

E/T

Taxable in Chicago (9%)

Taxable in Chicago (9%)

Massachusetts

E/T

Exempt

Exempt

North Carolina

E/T

Taxable

Taxable

New Jersey

E/T

Exempt

Exempt

New York

E/T

Exempt

Taxable

Texas

E/T

Taxable

Taxable
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Digital Goods:
Digital Advertising
➢ Digital advertising is generally defined as the placement
of ads over the internet, and in the past ten years
revenue has grown 10x to $140B in 2019.
➢ States have been attempting for years to tax this growing
revenue stream for transactional tax purposes.
➢ During audits, states will attempt to reclassify the
transaction into a taxable service or information service.
➢ For example, if a digital advertising company acquires
leads to market the advertising too, a state may take the
position that the lead is a taxable information service.
➢ Similarly, when a company uses digital advertising to find
potential leads for its customers, that lead could be
information services and taxable again.
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Digital Goods:
Digital Advertising
➢

Example 1: A New York digital advertising company is
running an on-line campaign for a consumer products
company. The digital advertising company obtains email
addresses from several online blogs. These email
addresses are delivered to a digital advertising employee
in New York. The online blogs are compensated for that
data (email addresses) based on the number of clicks on
the digital ad. New York has taken the position that the
purchase of the emails are taxable information services in
New York.

➢

Example 2: A New Jersey-based alarm company purchases
leads from Alarm.com. Alarm.com is an out-of-state
company that runs a website that educates consumers
about the purchase of alarm systems and offers several
referrals to reputable alarm companies. Since Alarm.com
offers the referrals to multiple companies, the sale of
these leads are taxable information services in New Jersey.
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Digital Goods:
O t h e r V i r t u a l Tr a n s a c t i o n s
➢ Online clubs and memberships bundled
with taxable transactions
▪

Online meet and greets with a download of
the video clip

➢ Crypto Currency and Virtual Money
▪

In general these transactions are not subject
to sales tax. However, the item being
purchased can be subject to sales tax.
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Sales Tax Compliance and Audit
Challenges
➢Sourcing of receipts
▪ How do I calculate sales tax if I don’t know where the user is?
▪ The concept of primary place of use is not uncommon in the sale tax world. Over
twenty years ago, the Mobile Telecommunications Sourcing Act directed states to
allow mobile phone companies to use a ‘place of primary use’.
▪ States have started to apply a similar concept using the IP address. In 2018, Texas
ruled that a company could use the physical known address of an IP address if no
additional information about the purchases was available.
▪ How do I determine sales tax if the users are known to be located around the world?
❑ List of users
❑ Primary location of users

▪ Digital Goods and Services Tax Fairness Act of 2019

PMBA LLC – For Public Use
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Sales Tax Compliance and Audit
Challenges
➢Contracts and Billing
▪ When assisting companies on handling the complexities of digital
products the proper agreement and billing structure is key.
▪ Sales tax auditors generally start with reviewing the invoice, but
when sufficient details are not available the auditors can and will rely on
contract language.
▪ Many of the largest digital product companies in the US do not have
the ability to charge taxes for multiple jurisdictions on one invoice.
▪ Bundled services

➢Proving your service is incidental or de minimis

PMBA LLC – For Public Use
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Income Tax
Income Tax
Overview
Overview

Banking the cannabis industry
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Classifying Digital Goods for Income Tax
• How are digital goods classified for income tax purposes?
• Complicated because unclear; not much guidance
• Requires a state-by-state analysis
• Sales classified into one of three buckets

Tangible
Personal
Property

Intangible
Property

Services
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Classifying Digital Goods for Income Tax
Factors to consider

Tangible
Personal
Property

Intangible
Property

Services

Combined vs Consolidated
Reporting

X

X

X

Joyce vs Finnigan

X

Wayfair (sales tax nexus)

X

X

X

Apportionment

X

X

X

P.L. 86-272

X

Sale of Digital Goods
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Income Tax
Income
Tax
Nexus

Nexus
Banking the cannabis industry
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Nexus before Wayfair
• "Doing business" is broadly defined in all other states
• History with Geoffrey and Toys R Us
• Combined vs. Consolidated reporting
• East of Mississippi vs. West
• Unitary, separate company
• Consolidated
• Joyce (separate entity) vs. Finnigan (everybody brings to
the party)
• Shutting down base erosion and base shifting
• Kentucky & New Jersey
• Facts and circumstances
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Nexus after Wayfair
• Of the 46 states (including the District of Columbia) that
impose a retail sales tax, only two — Florida and Missouri
— do not yet have economic nexus thresholds similar to
South Dakota’s
• Most states’ Wayfair laws have been in place for many
months and have been widely enforced
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Nexus after Wayfair
• Wayfair adds economic presence
• Economic presence only enters the analysis when the
vendor has no physical presence in a state
• States are moving away from physical presence
requirements and morphing toward factor presence
• Nexus can create filing obligations across multiple tax-types
• Exceed Wayfair – register for sales taxes – could create
income tax filing requirements
• Ask yourself: When am I subject to a state’s tax
laws? Which state gets to tax the income or sales?
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Nexus after Wayfair
• More than just sales tax!
• Economic nexus applied by state with either a brightline or “factor presence” economic nexus
• Impact on income, franchise and gross receipts tax

• Factor presence applied by MTC
• Property of $50,000, or
• Payroll of $50,000, or
• Sales of $500,000, or
• 25% of total property, total payroll, or sales
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Nexus
Factor presence

• Alabama – 2015
• California – 2011
• Connecticut – 2010
• Colorado – 2010
• Michigan – 2012
• New York – 2015

• Ohio – CAT
• Oregon – 2020

• Pennsylvania – 2020
• Tennessee –2016
• Texas – 2019
• Virginia

• Washington – 2010
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Apportionment

Apportionment

Banking the cannabis industry
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Business income
Subject to apportionment

• Multistate businesses are required to apportion their income among the
states in which they operate
• Most apportionment formulas assign weighting among three factors
• Property
• Payroll
• Sales

• Apportionment attempts to prevent double taxation of income
• Wide variation among states in how apportionment formulas are
designed
• Some states weight the three factors equally, while others weight the sales factor
more heavily or use it as the only factor
Source: Tax Foundation
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Mandatory single sales factor

Source: Tax Foundation
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Let's talk about sales factor rules
• Generally, sales of tangible personal property (TPP) are sourced to
destination
• But, how is “tangible personal property” defined for income tax purposes?

• Sourced to destination regardless of shipping terms
• Throwback or throwout
• Businesses with nowhere income from sales into states where they are not taxable
are required to “throw” that income “back” into the state where the sale originated,
even though the income was not earned in that state

• Nowhere income is placed in the numerator (the amount
apportioned to the state)
• Throwout rules - income that is not apportioned

• Nowhere income is removed from the denominator (the
amount of total sales)
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How apportionment works
Throwback and throwout rules

Source: Tax Foundation
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Sales of other than TPP
Cost of performance

• Cost of performance
• Greater COP
• Method that was adopted by UDITPA and later MTC, states
that sales other than sales of TPP, are in this State if:
• Income-producing activity is performed in this State; or
• Income-producing activity is performed both in and
outside this State and greater proportion of incomeproducing activity is performed in this State than in any
other State, based on costs of performance
• Proportional COP
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Sales of other than TPP
Cost of performance

• Cost of performance
• Limitations
• What is an income-producing activity?
• How to determine where activity occurred?
• What costs are includable in applying rule?
• All or nothing approach
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Sales of other than TPP
Market based sourcing

Source: Deloitte
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Sales of other than TPP
Market based sourcing

• Market based sourcing
• Where the service was received
• Where the benefit of the service was received
• Where the service was delivered
• Where the customer is located
• Differences in sourcing for intangibles versus services
• What really is being sold?
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Sales sourcing of intangibles

Click to add text

Source: KPMG
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Falling under P.L.
Falling86-272
under

P.L. 86-272
Banking the cannabis industry
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P.L. 86-272
• Federal statute- prevents state from imposing income tax in
certain limited situations
• State otherwise had the constitutional authority to impose
nexus
• Reduces income tax burden of multistate operations
• Prevents a state from imposing income taxes on businesses
that operate within the state so long as the business
satisfies strict requirements
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P.L. 86-272
• Public Law 86-272 could soon be carrying a much heavier
load
• In the context of income tax, taxpayers will want to
consider whether they’re entitled to the protections of
Public Law 86-272
• The statute is almost 60 years old and invoking its
protections today can sometimes feel out of place, out of
time
• Interpretational gaps which states may try to close
• Perhaps controversy in the future
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P.L. 86-272
Broad Application

• Law only applies to
• Net income taxes
• Sales of tangible personal property
• Limited to "mere solicitation" (Wisconsin Dept. Of
Revenue v. William Wrigley, Jr. Co., 505 U.S. 214 (1992)
• Does not apply to service-based businesses
• Does not apply to franchise/net worth-based taxes
• Does not apply to transaction taxes (sales/use)
• Assert protection and not have to file a return?
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“Mere Solicitation”
Unprotected Activities
•
•
•
•
•
•
•
•
•
•
•
•

•

Making repairs or providing maintenance or service to the property sold or to be sold
Collecting current or delinquent accounts, whether directly, by third parties, assignment or otherwise
Investigating credit worthiness
Installation or supervision of installation at or after shipment or delivery
Conducting training, seminars or lectures for personnel other than personnel involved only in solicitation
Investigating, handling, or assisting in resolving customer complaints, other than mediating customer complaints when the
sole purpose of such mediation is to ingratiate the sales personnel with the customer
Picking up or replacing damaged or returned property
Hiring, training, or supervising personnel, other than personnel involved only in solicitation
Using agency stock checks or any other instrument/process by which in state sales are made by salespeople
Maintaining a sample or display room in excess of 14 days at a location within the state during the tax year
Carrying samples for sale, exchange or distribution in any manner for consideration or other value
Maintaining, by any employee or other representative, an office or place of business of any kind. This does not include an
“in home office” that is located within the residence of the employee or representative that (1) is not publicly attributed to
the company, and (2) is used by the employee/representative solely for soliciting and receiving orders from customers that
are transmitted outside the state for acceptance or rejection, or for such other activities that are protected under
Public Law 86 272
Any activity not listed which is not entirely ancillary to requests for orders, even if such activity helps to increase purchases
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P.L. 86-272
MTC draft guidance for interactive websites
• Draft guidance dated October 15, 2019 provides examples of when the use of an
“interactive” website will defeat P.L. 86-272 immunity, even if the company has no other
contact with the customer’s state. Examples include:
•
•
•
•
•
•

Providing post-sale assistance to customers via either electronic chat or email accessed through
a website link;
Soliciting and receiving online applications for branded credit cards;
Inviting viewers to apply for employment;
Contracting with a marketplace facilitator, whose marketplace offers for sale the company’s
products via a website and maintains the company’s inventory;
Inserting internet “cookies” into the computers or other electronic devices of customers; or
Remotely fixing products via the internet and Wifi.

• Having one of the listed internet activities—by itself—would cause a company that has
limited its in-state activities to solicitation of sales to lose its P.L. 86-272 immunity
according to the draft guidance
• MTC draft guidance would eviscerate P.L. 86-272 protection given today’s digital
economy
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Traps with P.L. 86-272
Business can still be subject to minimum taxes or alternative base taxes,
which when added up, can be significant
•
•
•
•
•
•
•
•
•
•
•
•
•

Alabama’s “business privilege tax” (min. $100, max. $15,000)
California $800 fixed minimum tax
California LLC fees (min. $0, max $11,790)
Georgia imposes an annual net worth tax ($10 --$5,000)
Massachusetts imposes an excise base tax
New Hampshire imposes a business enterprise tax
New Jersey fixed dollar minimum ($500 to $2000)
Nevada Commerce Tax
North Carolina's “franchise tax”
Ohio Commercial Activities Tax
Oregon Corporate Activities Tax
Texas Margin Tax
Washington Business & Occupation Tax
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Reminders

Reminders

Banking the cannabis industry
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Reevaluating nexus
•
•
•
•

Alignment of various filings
Sales tax registrations puts you on notice
Secretary of State registrations often create a filing requirement
Have to look at apportionment – trend towards Market-based
sourcing
• Sales tax reporting will be matched up with income tax factor
thresholds
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Financial Statement Adjustments
• ASC-740 for income tax
• Reserving a proper amount for liability
• ASC-450 for sales tax
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Thank You.
Chris Vignone | Eric Carrasco
914.219.0625 | 914.219.0610
cvignone@pmba.com | ecarrasco@pmba.com

www.pmba.com
Stacey Roberts
303.393.2318
sroberts@taxops.com

TaxOps.com
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