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Recent High-Profile Sports-Related Class Actions

›

Dent et al. v. NFL

›

Evans et al. v. Arizona Cardinals,
LLC, et al.

›

In re NHL Players’ Concussion
Injury Litigation

›

In re National Football Players’
Concussion Injury Litigation

›

In re National Collegiate Athletic
Association Student-Athlete
Concussion Litigation

Dent v. NFL and the Intersection of Federal Labor Law

Jim McMahon & Richard Dent

Named Plaintiffs
›
›
›
›
›
›
›

›
›
›

Richard Dent – Defensive End for the Chicago Bears from 1983-1993, 1995; San Francisco 49ers in
1994; Indianapolis Colts in 1996; and Philadelphia Eagles in 1997. Two-time Super Bowl champion
and Pro Football Hall of Fame member.
Jeremy Newberry – Center for the San Francisco 49ers from 1998-2006; Oakland Raiders in 2007;
and San Diego Chargers in 2008. Two-time Pro Bowler.
Roy Green – Wide Receiver for the Saint Louis/Phoenix Cardinals from 1979-1990 and the
Philadelphia Eagles from 1991-1992. Two-time Pro Bowler.
J.D. Hill – Wide Receiver for the Buffalo Bills from 1971-1975 and the Detroit Lions from 19751978. Named to the Pro Bowl team in 1972.
Keith Van Horne – Offensive Tackle for Chicago Bears from 1981-1993. Member of the 1985 Bears
Super Bowl Team.
Ron Stone – Offensive Lineman for the Dallas Cowboys from 1993-1995; New York Giants from
1996-2001; San Francisco 49ers from 2002-2003; and Oakland Raiders from 2004-2005. Two-time
Super Bowl champion.
Ron Pritchard – Linebacker for the AFL/NFL Houston Oilers from 1969-1972 and the Cincinnati
Bengals from 1972-1977.
Jim McMahon – Quarterback for the Chicago Bears from 1982-1988; San Diego Chargers in 1989;
Philadelphia Eagles from 1990-1992; Minnesota Vikings in 1993; Arizona Cardinals in 1994; and
Green Bay Packers from 1995-1996. Two-time Super Bowl champion.
Marcellus Wiley – Defensive End for the Buffalo Bills from 1997-2000; San Diego Chargers from
2001-2003; Dallas Cowboys in 2004; and Jacksonville Jaguars from 2005-2006. Named to the Pro
Bowl team in 2001.
Jonathan Rex Hadnot, Jr. – Primarily played at Offensive Guard for the Miami Dolphins from
2004-2007; Cleveland Browns in 2008 and 2009; Arizona Cardinals in 2010 and 2011; and San Diego
Chargers in 2012.

Gravamen of Claims
Claims:

›
›
›
›
›
›

Negligence per se
Negligent hiring and retention
Negligent misrepresentation
Fraud
Fraudulent concealment
Loss of consortium

Relief sought:

›
›
›
›

Damages
Injunctive relief
Declaratory relief
Medical monitoring

Gravamen of Claims

›

“For decades, the NFL’s lack of appropriate prescriptions, failure to keep
proper records, refusal to explain side effects, lack of individual patient
evaluation, proper diagnosis and attention, and use of trainers to
distribute Schedule II and II controlled substances to its players . . . not
only left its former players injured, damaged and/or addicted, but also
committed innumerable violations of the CSA [and FDCA].”

›

“Regardless of the era, the named Plaintiffs all received the bulk of their
pills not in bottles that came with directions as to use but rather in small
manila envelopes that often had no directions or labeling. The player
would receive the envelope and be told to take it.”

›

“NFL doctors and trainers would push to return players to the field,
regardless of what injuries they had.”

›

“The NFL directly and indirectly administered Toradol on game days to
injured players to mask their pain.” – The “T-Train”

NFL’s Central Defense: Preemption

What Is Preemption Under § 301 of the LMRA?

›

›
›
›

Section 301 of the Labor Management Relations Act is a jurisdictional statute
that operates as a mandate to federal courts to fashion common law for the
purpose of ensuring uniformity in resolving labor contract disputes.
Fundamentally, § 301 functions to ensure that grievance and arbitration
procedures serve as the primary method for resolving collective bargaining
agreement disputes.
To that end, § 301 preempts state law claims if they are based on rights created
by the collective bargaining agreements (CBAs) at issue, or if they
substantially depend on interpretation of the CBAs.
Courts use a two-step inquiry to determine whether state law claims are
preempted by § 301:
› 1) Does the cause of action involve rights conferred by state law, rather
than a CBA?
› If the answer is no, the claim is preempted.

›

2) Even if the right exists independently of the CBA, does the claim
require interpretation of a CBA?
› If the answer is yes, the claim is preempted.

›

“Interpretation” under this prong does not equate to “apply,”
“consider,” or “refer to.”

NFL’s Arguments in a Nutshell

›

Plaintiffs’ negligence claims are preempted because they require
interpretation of the collective bargaining agreement to determine
whether the NFL assumed and then breached a duty of care.

›

Plaintiffs’ fraud claims are preempted because they require
interpretation of numerous provisions of the collective bargaining
agreement regarding medical care to determine the NFL’s duty to
disclose the dangers of medications and to determine whether players
justifiably relied on the NFL’s misstatements or omissions.

›

Plaintiffs’ declaratory judgment, medical monitoring, and loss of
consortium claims are preempted because they are derivative of
preempted negligence and fraud claims.

›

Plaintiffs’ claims should be dismissed because they have failed to
exhaust mandatory grievance and arbitration procedures contained in
the collective bargaining agreement before filing suit.

Similar Arguments Made By Other Professional Sports
Leagues – In re NHL Players’ Concussion Injury Litigation
“[Plaintiffs’] allegations are all
rooted in obligations that arise (if at
all) under the League’s collectivelybargained agreements with the
Union. As such, the claims are
preempted under the first prong of
the Section 301 analysis, i.e., they
are ‘based on’ collectivelybargained agreements.”
“Plaintiffs’ negligence claims are . . .
preempted under the second prong
of the Section 301 analysis because
they cannot be resolved without
interpreting the collectivelybargained agreements between the
NHL and the Union.”

Dent Plaintiffs’ Response to NFL

›

“The SAC alleges . . . that the NFL deliberately engaged in systematic illegal
conduct that damaged players on every team for decades. . . . Established
Supreme Court and 9th Circuit precedents explicitly hold that a collective
bargaining agreement . . . cannot preempt claims based illegal conduct.”

›

“The NFL also mischaracterizes Plaintiffs’ relationship to the NFL CBAs. These
agreements, by their terms, cover only future and current players, not former
ones. Retired players such as Plaintiffs cannot bring grievances under the
current CBA and cannot sue the NFLPA for a breach of duty of fair
representation because they are not bargaining unit members and are not
subject to the CBA.”

›

The NFL fails to meet its burden of showing that interpretation of any CBA is
required. “State law claims are not preempted simply because a provision in
the CBA mentions the topic. Checking a CBA provision to determine its
relevance also does not support preemption. . . . The SAC is not dependent on
any provision of a CBA. If the NFL CBAs never existed, Plaintiffs’ complaint
would be the same and could still be pleaded, defended, tried and proved.”

Judge Alsup’s Ruling

›

›
›

›

“[I]n deciding whether the NFL has been negligent in policing the clubs and in
failing to address medical mistreatment by the clubs, it would be necessary to
consider the ways in which the NFL has indeed stepped forward and required
proper medical care – which here prominently included imposing specific
CBA medical duties on the clubs. Contrary to plaintiffs’ arguments, the lengths
the NFL has gone in imposing duties on the clubs to protect the health and
safety of the players cannot be ignored in evaluating whether or not it has
been careless.”
“Where health and safety are concerned, the CBAs have allocated specific
responsibilities to the clubs – but not to the league. By implication, this is
tantamount to an agreement that the league has no oversight responsibility on
these subjects.”
As to Plaintiffs’ illegality argument: “To be sure, the operative complaint here
alleges violations of federal and state statutes – but only as an antecedent and
predicate for follow-on state common law claims. . . . Those statutes creep into
our picture only as a step in an ordinary negligence theory, i.e. the clubs
violated the federal statutes (allegedly) and the league was negligent
(allegedly) in failing to detect and right it.”
Judge Alsup also found that Plaintiffs’ retiree status did not preclude them
from access to grievance procedures under the CBA.

9th Circuit’s Precedential Opinion
Dent v. NFL, 902 F.3d 1109 (9th Cir. 2018)
“This appeal requires us to decide
whether a variety of state-law claims
brought against the National Football
League (NFL) by former professional
football players are preempted by §
301 of the Labor Management
Relations Act (LMRA), 29 U.S.C. §
141.
The district court held that the
players’ claims are preempted and
dismissed their suit. We disagree. As
pled, the players’ claims neither arise
from collective bargaining
agreements (CBAs) nor require their
interpretation. Therefore, we reverse
and remand for further
proceedings.”

9th Circuit’s Precedential Opinion

›

›

›
›

“[T]he teams’ obligations under the CBAs are irrelevant to the question of
whether the NFL breached an obligation to players by violating the law. The
parties to a CBA cannot bargain for what is illegal. . . . To the extent that the
plaintiffs allege they were injured by the NFL’s violation of those laws, their
claims can be assessed without any interpretation of the CBAs.”
To Judge Alsup’s finding that interpretation of CBAs is necessary to determine
how the NFL stepped forward: “The negligence analysis is not an equation,
whereby one careless act can be canceled out by a careful act in a related
arena—especially when the act is to be performed by a different party. In other
words, the fact that the CBAs require team doctors to advise players in writing
if a medical condition ‘could be significantly aggravated by continued
performance’ does not address the NFL’s liability for injuring players by
illegally distributing prescription drugs.”
“[T]he plaintiffs’ negligent hiring and retention claims are not preempted by §
301. . . . The NFL has not identified CBA provisions whose interpretation
would be required in order to adjudicate the negligent hiring and retention
claims.”
“Whether the NFL made false assertions, whether the NFL knew or should
have known they were false, whether the NFL intended to induce players’
reliance, and whether players justifiably relied on the NFL’s statements to their
detriment, are all factual matters that can be resolved without interpreting the
CBAs.”

What Happens Next?

›

The NFL did not file a Petition for Writ of Certiorari with the U.S.
Supreme Court.

›

Upon remand, Judge Alsup entered an Order setting a schedule for
the filing of a final amended complaint and briefing another motion
to dismiss.

›

The NFL will likely cite to Judge Alsup’s decision in Evans v. Arizona
Cardinals Football Club, LLC, which dismissed retired NFL players’
RICO and state law claims against each of the NFL teams on statute
of limitations and workers’ compensation exclusivity grounds.

How Did Judge Alsup’s and the 9th Circuit’s Handling
of the Preemption Issue Differ from Other Courts’?

›

Judge Nelson denied the Motion to Dismiss Based Labor Law
Preemption in In re NHL Players’ Concussion Injury Litigation, finding that
it would be “premature to decide the preemption issue on a motion to
dismiss,” and that preemption was a question proper for summary
judgment.

›

Although Judge Alsup granted the motion to dismiss in this case, he
denied a similar motion to dismiss on preemption grounds in Evans v.
Arizona Cardinals Football Club, LLC.

›

In Williams v. NFL, 582 F.3d 863 (8th Cir. 2009), where players alleged that
the NFL had a duty to warn them that a supplement contained a banned
substance, the 8th Circuit found that the plaintiffs’ common law claims
were preempted.

›

However, the 9th Circuit distinguished its case from Williams on the
grounds that the latter required interpretation of the NFL’s drug
policy to determine whether the NFL had a duty to warn about the
banned substances, whereas it was clear in Dent that the NFL had an
independent duty to exercise care when distributing controlled
substances to players.

In re NHL Players’ Concussion Injury Litigation
and Class Certification Issues

Allegations in NHL Concussion Litigation

›

“The robust body of medical and scientific studies and literature has, for many
decades, firmly established that repetitive and violent jarring of the head or impact
to the head can cause MTBI [Mild Traumatic Brain Injury] with a heightened risk of
long term, chronic neurocognitive sequelae.”

›

“[T]he NHL for decades failed to disclose to its players relevant and highly material
health information it possessed regarding the significant risks associated with MTBI.
At the same time, the NHL promoted and encouraged violent blows to the head,
including bare-knuckled fist-fighting, as a routine part of the game.”

›

“From the beginning, the NHL held itself out and acted as the guardian of the
players’ best interests on health and safety issues. However, the NHL has made, and
continues to make, many statements inaccurately downplaying the risks of head
trauma and fighting, and denying the need for reform to decrease those risks.”

›

“Despite their voluntarily assumed duty of care and power to govern player conduct
on and off the ice, the NHL for decades ignored, turned a blind eye to, and actively
concealed, the risks to players of repetitive subconcussive and concussive impacts.”

›

“As a proximate result of Defendant’s misconduct, Plaintiffs and the Class have
experienced cellular and subcellular neurological injuries to the extent they are at an
increased risk of developing serious, neurodegenerative diseases or conditions
including, but not limited, to CTE [Chronic Traumatic Encephalopathy], dementia,
ALS, Alzheimer’s disease, and any debilitating cognitive, mood, or behavioral
conditions from them.”

Nearly Four Years of Hard-Fought Litigation

›

›

Denial of motion to dismiss under Rule 12(b)(6)

›

NHL argues that equitable tolling of statutes of limitations is
inappropriate because “‘publicly available information’ related to
concussions and their long-term effects, ‘coupled with the events that
had transpired’ – i.e., the players incurring head injuries – should have
allowed Plaintiffs to ‘put two and two together.’”

›

Judge Nelson rejects this argument: “[T]he Court finds that Plaintiffs
have sufficiently alleged that the NHL took affirmative actions to
conceal the dangers of concussions, sub-concussive impacts, and head
trauma; that the NHL was silent when confronted with a duty to
disclose such information; and that the fact that some information is
publicly available does not foreclose a finding of concealment.

Production and review of over 3 million pages of documents from the
NHL, NHL teams, and other entities, and dozens of depositions

Nearly Four Years of Hard-Fought Litigation

›

Filing of numerous
other complaints,
including on behalf
of the Estate of Steve
Montador

›

Over 130 plaintiffs in
total

Nearly Four Years of Hard-Fought Litigation

›

Intensive discovery motion practice, including disputes regarding the
confidentiality of embarrassing internal NHL emails:

›

“[Retired players are] removed from the issues we face …

I’d rather focus on the here and now and leave the dementia
issues up to the NFL!”
– Julie Grand, NHL Deputy General Counsel

Nearly Four Years of Hard-Fought Litigation

›

NHL questions the validity of Boston University’s research on CTE:

›

NHL subpoenas Boston University for the raw data underlying a
peer-reviewed study on CTE, data which included “tissue slides,
photographs, digital photographs, samples, interviews notes with
donors, [and] interview notes with families.”

›

NHL argues that it needs to see all of the raw data for itself:

›
›

Judge Nelson rejects the NHL’s arguments and finds that the NHL’s
subpoena is “entirely a fishing expedition.”

›
›

“Consider the slides in the case that were looked at to make the
diagnosis. There’s no evidence here that the peer reviewers went
through those slides to confirm what the researchers found.”

“Your hope is to go through millions and millions of data and
hopefully find something.”

Judge Nelson also acknowledges that allowing the subpoena would
result in a “chilling effect.”

›

“I think they’re [Boston University] very concerned about the
chilling effect, which is real, and they’re concerned about the
extraordinary burden . . . .”

Plaintiffs’ Motion for Class Certification

›

Class 1: Rule 23(b)(2) medicalmonitoring class of all living
Retired NHL Hockey Players

›

Class 2: Rule 23(c)(4) issues class of
all Retired NHL Hockey Players (or
representative claimants if they are
deceased) who have been clinically
diagnosed with an NDDC to
resolve issues of: (1) duty of care
and (2) breach of such duty/failure
to warn, and other common issues
of fact

Plaintiffs’ Central Arguments

›

Rule 23(b)(2) Medical Monitoring Class (Class 1):
› The Court should apply New York law to the issue of liability (i.e., duty
and breach).
› Consideration of Minnesota’s “choice-influencing considerations”
(predictability of results, maintenance of interstate and international
order, simplification of the judicial task, and advancement of
Minnesota’s governmental interest) compels application of New
York law to the NHL’s duties in tort. RESTATEMENT (SECOND) OF
CONFLICT OF LAWS § 145 (AM. LAW INST. 1988).
› The Court should apply Minnesota law to the issue of the remedy sought
(medical monitoring).
› Minnesota’s choice-of-law rules require application of Minnesota’s
medical monitoring law because it is a remedy, not a substantive
law.
› Class 1 is cohesive: “Plaintiffs can establish through common evidence
that every player experienced white matter cell damage during NHL
play and as a result have an increased risk of developing an NDDC
requiring monitoring beyond what the general public needs.”

Plaintiffs’ Central Arguments

›

Rule 23(c)(4) Issues Class (Class 2):
› “[I]ssues of the NHL’s duty and breach of that duty are common to the
class and certification under Rule 23(c)(4) would increase the efficiency of
the litigation for all Class members and Defendant.”
› “Even if the common questions do not predominate over the individual
questions so that class certification of the entire action is warranted, Rule
23 authorizes the district court in appropriate cases to isolate the
common issues under Rule 23(c)(4)(A) and proceed with class treatment
of these particular issues.” Valentino v. Carter Wallace, Inc., 97 F.3d 1227,
1234 (9th Cir. 1996).
› “[A] class action limited to determining liability . . . with separate
hearings to determine – if liability is established – the damages of
individual class members, or homogenous groups of class members, is
permitted by Rule 23(c)(4) and will often be the sensible way to proceed.”
Butler v. Sears, Roebuck & Co., 727 F.3d 796, 800 (7th Cir. 2013).
› “[T]he need for individualized damages decisions does not ordinarily
defeat predominance where there are . . . disputed common issues as to
liability. Having found such common liability issues, the question
whether damages issues also predominate is thus less significant.” In re
Target Corp. Consumer Data Sec. Breach Litig., 309 F.R.D. 482, 488 (D. Minn.
2015).
› But see In re St. Jude Med., Inc., 522 F.3d 836 (8th Cir. 2008).

NHL’s Opposition to Class Certification

›

Legal variations prevent both classes from satisfying the superiority and
cohesiveness requirements of Rule 23(a).

›
›

Plaintiffs’ choice of law proposal—applying New York law to duty and
breach and Minnesota law to exposure, causation, and damages-–is
“opportunistic,” “results oriented,” and contrary to established law in
every aspect.

Individualized factual issues prevent certification of a medical monitoring
class (Class 1).

›
›

Evidence of the NHL’s duty to players varies over time.

›

NHL’s affirmative defenses will rely on individualized evidence, making a
class trial unmanageable.

Class members will have to rely on individualized evidence (varying
depending on when they played) and inquiries to establish breach,
causation, and injury.

›

8th Circuit precedent bars Plaintiffs’ Rule 23(c)(4) issues class (Class 2), and
there is no “administratively feasible” way to ascertain class members.

›

Class representatives cannot adequately represent the class because personal
injury claims are only asserted on behalf of some of them.

District Court Denies Class Certification

›

›

Rule 23(b)(2) Medical Monitoring Class (Class 1):
› Court reviewed Class 1 under Rule 23(b)(3) instead of Rule 23(b)(2)
because medical monitoring “is predominantly monetary in nature, not
declaratory or injunctive.”
› Plaintiffs cannot meet the predominance requirement set forth in Rule
23(b)(3) because of the significant variance in legal standards governing
tort and medical monitoring claims.
› “Application of the choice-influencing factors . . . favors the place
where each class member lived and played during most of his career,
or, for players whose career was not focused on a particular team,
where they now live in retirement.” Therefore, the court would have
to apply widely varying tort law.
› “[M]edical monitoring is a substantive issue requiring a choice-of-law
analysis for each class member” and choice-influencing factors would
force the Court to “apply a wide range of legal standards for the
recovery of medical monitoring.”
Rule 23(c)(4) Issues Class (Class 2):
› “Plaintiffs’ proposal to resolve certain issues on a classwide basis would
not result in a more efficient resolution of the class members’ claims. Each
class member would still require an individualized choice-of-law
determination, resulting in the application of widely varying legal
standards for their claims, particularly with respect to medical
monitoring.”

What Happens Next?

›

Judge Nelson ordered the parties to come up with a discovery and
trial plan for individual cases which were filed in the District of
Minnesota.

Various Goals of Litigation

›

Forcing rule changes

›
›

›

Very difficult to obtain through litigation
Burden for a “mandatory injunction” is very high

›

Kartman v. State Farm Mut. Auto Ins. Co., 634 F.3d 883, 892 (7th
Cir. 2011) (“A mandatory injunction imposes significant burdens
on the defendant and requires careful consideration of the
intrusiveness of the ordered act, as well as the difficulties that
may be encountered in supervising the enjoined party’s
compliance with the court’s order.”)

›

Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (“Garcia’s
burden here is doubly demanding: Because Garcia seeks a
mandatory injunction, she must establish that the law and facts
clearly favor her position, not simply that she is likely to
succeed.”)

Rules are negotiated over many years among multiple constituents

Various Goals of Litigation

›

Funding for research on concussions and brain injuries

›

Laudable goal

›

NFL contributed $100 million to concussion research in 2016 and
reallocated more than $17 million in 2017 – but only after concussion
settlement

›

NCAA jointly funded with the Department of Defense, The NCAAU.S. Department of Defense Concussion Assessment, Research and
Education Consortium – the largest concussion and repetitive head
impact study in history

›

No money from NHL or FIFA – Admission of guilt?

Various Goals of Litigation

›

Compensation to injured players

›

What are their injuries?

›

Do they have a diagnosed neurological disease, disorder, or condition?

›

Do they have symptoms of CTE?

Best Practices for Class Counsel in Representing
Clients Through All Stages of Litigation

›

Be honest as to relief being sought on behalf of the class.

›

Be transparent with all parties and the Court at the outset as to whether
the case should proceed as a class action or a mass tort action.

›

Be realistic about prospects of class certification and player participation.

