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SETTLING CERCLA CASES
March 26, 2020

CERCLA – STATUTORY OVERVIEW

• Section 104 – authorizes response actions by EPA
• Section 106 – authorizes unilateral administrative orders
• Section 107 – cost recovery
• Section 113(f) – contribution
• Section 113(g) – statute of limitations
• Section 113(h) – jurisdictional bar
• Section 122 – requirements for settlements
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CERCLA – IMPORTANCE OF SETTLEMENTS

• “Congress sought . . . to encourage settlements that
would reduce the inefficient expenditure of public funds
on lengthy litigation.” Chubb Custom Ins. Co. v. Space
Sys./Loral, Inc., 710 F.3d 946, 971 (9th Cir. 2013)
• A party who has resolved its CERCLA liability is not liable
for claims for contribution regarding matters addressed in
the settlement. 42 U.S.C. § 9613(f)(2)
• Parties who do not settle may ultimately bear a
disproportionate share of the CERCLA liability
• Potential difference between EPA settlements and private
party settlements
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CERCLA – LIABILITY RISKS

• Strict, presumptively joint-and-several liability for all
“covered persons;” very hard to defend liability case
• Divisibility defenses not as successful post-Burlington
Northern as many private parties had hoped
• Challenges to EPA remedy selection/unilateral
administrative orders have dubious prospects
• Allocation litigation – protracted, expensive, and
unpredictable
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CERCLA – DIVISIBILITY ISSUES

• Historically, courts acknowledged the availability of a
“divisibility of harm” defense, which would allow an individual
CERCLA defendant to limit its liability to the harms that it
actually caused
• Courts tended to interpret this defense narrowly, in ways that
were practically almost impossible to prove given the
uncertainties surrounding environmental cleanup
• In 2009, the Supreme Court decided Burlington Northern,
which upheld a very simple divisibility analysis
• Notwithstanding this, the lower federal courts have remained
relatively hostile to the divisibility defense – see, e.g., PCS
Nitrogen Inc. v. Ashley II of Charleston LLC, 714 F.3d 161 (4th
Cir. 2013)
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CERCLA – REMEDY CHALLENGES

• In theory, if EPA selects a remedial action under CERCLA that
is arbitrary and capricious, private parties have a defense to
being ordered to perform the work
• In practice, such defenses generally prevail only in sporadic,
outlier-type factual situations
– In re Bell Petroleum Serv’s Inc., 3 F.3d 889, 892 (5th Cir. 1993)
– Emhart Industries v. v. New England Container Co., 1:06-cv00218-S-LDA (D.R.I. 2017)

• Even where EPA is unreasonable or incorrect, it is difficult to
avoid having to perform the remedy
– United States v. Burlington Northern Railroad Co., 200 F.3d 679,
689 (10th Cir. 1999).
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CERCLA – ALLOCATION LITIGATION

• The remedy for CERCLA’s draconian liability scheme is a
party’s ability to pursue others for contribution to the
costs they incur
• Such litigation carries with it many disadvantages:
– Lengthy – at complex sites, 10-15 years of litigation is a
reasonable possibility
– Expensive – in addition to time, the complexity generates
substantial transaction costs
– Unpredictable – the complexity often results in courts
seizing upon isolated factors to drive outcomes
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CERCLA SETTLEMENT – BENEFITS

• Covenant not to sue
• Contribution protection
• Reduced remedy costs
– Private contractor costs far cheaper
– Avoid substantial indirect costs

• Avoidance of substantial transaction costs
• Improved recoverability of costs from other parties
• Preemption of claims – 42 U.S.C. 9613(h)
– State enforcement measures
– Citizen suits
– Toxic tort claims
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CERCLA – SETTLEMENTS WITH THE GOVERNMENT

• Settlements requiring cleanup work will be memorialized
in an Administrative Settlement Agreement and Order on
Consent (ASAOC) or Consent Decree
– ASAOC faster, used for investigation work and removal
actions
– Consent Decree required for final remedial actions

• Negotiations will be governed by EPA “model language”
that is very difficult to change
• Financial assurance
– Larger amounts
– Liquid instruments
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CERCLA – SETTLEMENTS WITH THE GOVERNMENT

• Requires commitment to reimburse expensive and
uncontrollable oversight costs
• Settling parties will have limited control over what
happens during implementation
– EPA authority to modify deliverables
– Work takeover
– Dispute resolution not an effective process from private
party perspective

• Can be hard to obtain final site-wide relief
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CERCLA GOVERNMENT SETTLEMENTS – WHAT IS PRACTICAL TO
ACHIEVE?

• Order for work settlements
– Avoid unfavorable findings of fact or conclusions of law
– Put a clear boundary around what work is required and
what isn’t – details in scope of work
– Ensure reasonable deadlines
– Control stipulated penalty amounts and financial assurance

• Implementation of work settlements
– Draft work product to try to achieve a reasonable approach
– Ensure coverage of technical matter relevant to future
allocation
– Work with EPA to identify potential new parties – 104(e)
requests and General Notice Letters
15

CERCLA GOVERNMENT SETTLEMENTS – WHAT IS PRACTICAL TO
ACHIEVE?

• Response cost settlements
– Attain finality for a Site – covenant not to sue and
contribution protection
– De minimis or ability to pay cashouts

16

CERCLA SETTLEMENTS – RESIDUAL EXPOSURE TO EPA CLAIMS

• Stipulated penalties – failure to comply with deadlines or
implement work correctly subject to specific amounts of
penalties
• Reopeners – EPA settlement language typically includes
reopeners for unknown conditions, etc.
• Five-year reviews – EPA can require further work if future
periodic reviews show remedy not protective
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CERCLA SETTLEMENTS – RESIDUAL EXPOSURE TO PRIVATE CLAIMS

• Section 107 claims – uncertainty regarding applicability of
contribution protection
• State law claims – jurisdictional bars related to timing,
possibility for future tort lawsuits seeing additional work
• RCRA claims – citizen suits not strictly speaking barred
by CERCLA
• Statute of limitations issues – may need to assert
contribution claims within three years of settlement to
prevent claims from being time-barred
– See, e.g., Brooklyn Union Gas v. ExxonMobil Corporation,
1:17-cv-00045-MKB-ST (E.D.N.Y. 2018)
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CERCLA SETTLEMENTS – RESIDUAL EXPOSURE TO TORT CLAIMS

• Jurisdictional bar in 113(h) arguably applies only to timing
of review and CERCLA expressly preserves state
remedies
• Major residual risk in CERCLA settlement context
– Example: inconsistency between capping remedy and later
injunctive relief requiring full excavation

• Issue currently pending before Supreme Court in Atlantic
Richfield v. Christian
– Plain language arguably allows such claims
– Inconsistent with EPA’s incentive to reach prompt
settlements to implement cleanup
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CERCLA SETTLEMENTS – RESIDUAL EXPOSURE TO RCRA CLAIMS

• 42 U.S.C § 6972 authorizes injunctive relief to abate
“imminent and substantial endangerment” created by
solid or hazardous wastes.
• This mechanism is often considered by private parties
because CERCLA does not allow them to obtain
injunctive relief
• Obstacles:
– 113(h) jurisdictional bar
– Diligent prosecution bar
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CERCLA SETTLEMENTS – DILIGENT PROSECUTION BARS (42 U.S.C.
§6972(B)(2)(C))

• EPA:
– Enforcement action under either RCRA or CERCLA
– Removal action, RI/FS, or remedial action under CERCLA
– Court or administrative order that requires the wrongdoer to
diligently conduct a removal, an RI/FS, or a remedial action

• State:
– Brings RCRA lawsuit
– Removal action, RI/FS, or remedial action under CERCLA
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CERCLA SETTLEMENTS – RESIDUAL EXPOSURE TO RCRA CLAIMS

• EPA CERCLA settlement gives best protection against
future RCRA citizen suits; state and private settlements
far less so
– See, e.g., Kentucky Waterways Alliance v. Kentucky
Utilities, No. 18-5115, Slip Op. at 17-18 (6th. Sep. 24, 2018)
(allowing RCRA imminent and substantial endangerment
suit notwithstanding state cleanup program)

• Abstention and primary jurisdiction defenses
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PRIVATE CERCLA SETTLEMENTS:
LEGAL PRINCIPLES AND PRACTICE
TIPS FOR EXECUTING AN EFFECTIVE
STRATEGY
Thomas A. Bloomfield
Kaplan Kirsch & Rockwell LLP
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Background
 SARA (1986): Congress amended CERCLA to reduce

litigation and create incentives for PRPs to enter settlements
with federal and state agencies to fund and carry out
necessary cleanup activities.
 SARA created interlocking provisions that:
 On one hand, authorize contribution lawsuits among PRPs to spread
cleanup costs (statutory contribution claims).
 On the other hand, protect settling parties from contribution lawsuits
(contribution protection).

 Result  GAO reports that between 1994 & 2007, the

number of annual CERCLA cases decreased by 50%.
 Curveballs from Supreme Court in 2004 and 2007 muddied
the waters on CERCLA claims, contribution protection.
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Background
 Cooper Industries, Inc. v. Aviall Servs., Inc. (2004): held

statutory right of contribution under § 113(f) was not available to
persons who voluntarily incurred costs without a prior/pending
CERCLA civil action or approved admin. or judicial settlement.
 United States v. Atlantic Research Corp. (2007): held a “direct
cause of action” under § 107(a)(4)(B) was available to persons
who had directly incurred costs to voluntarily clean up property.
 Together, these cases made clear that persons who had voluntarily
“incurred” cleanup costs were limited to cost recovery under
§ 107(a)(4) and persons who had “reimbursed” others following a
civil action or certain judicial or admin. settlements could only
recover their costs through a contribution action under § 113(f).
 FN 6: Leaves open the question of costs a party was compelled to incur

under CD, after a suit under section 106 or 107 (at 139).
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Background
 Questions remain after Cooper Industries and Atlantic Research:
 Which cause of action applies if a party “involuntarily” incurs cleanup costs

responding to a government order?
 Which cause of action applies if a party has settled with the government and
agrees both to reimburse the government and to directly spend additional
money on cleanup?
 What types of settlements will trigger the right of contribution?
 The answers matter. Which cause of action matters due to:
 Different standards for recovery – § 107(a)(4)(B) is generally joint and several
liability; § 113(f) is “equitable allocation.”
 Different SoLs – § 107(a)(4)(B) is 6 years following start of cleanup for
remedial action or 3 years from completion of the removal action); § 113(f) is
3 years from judgment or settlement (with some ambiguity).
 Contribution protection – persons settling with the state/federal gov’t can
obtain contribution protection but could remain liable under § 107(a)(4)(B).
 District and appellate courts continue to grapple with these questions.
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How are Private Party Settlements Different?
1. Greater Flexibility on Settlement Terms and Approach
2. Contribution Protection Issues
3. Post Settlement Contribution Claims of Private Party

Settling Defendants
4. Procedures to Effectuate Settlement
5. Can Argue Settlement Bars § 107 Claims of non-Settling
Defendants
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Greater Flexibility
 Not dealing with EPA model decrees or need to conform to

national policy goals.
 More flexibility on reopeners and scope of matters
addressed.
 Private parties can agree to defense and indemnity for § 107

claims or otherwise – EPA will not.

 Private parties may have more control over remedial

decisions (depending on size and scope of the remediation).
 Can potentially avoid NCP compliance if all parties join.

 May be able to reach settlements more quickly in some

settings – fewer procedures to follow.
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Contribution Protection for Private Settlements?
 Courts are saying yes
 “[A] district court has discretion under [§113(f)(1)] to determine the
most equitable method of accounting for settlements between
private parties in a contribution action.” AmeriPride Servs. v. Tex.
Eastern Overseas Inc., 782 F.3d 474 (9th Cir. 2015).
 Courts must exercise this discretion “in a manner consistent with §113(f)(1)

and the purposes of CERCLA.” Id. at 488.

 If the resulting settlement is fair and reasonable, and consistent

with CERCLA’s objectives, the court may approve the Settlement
Agreement and provide contribution protection to the settling
private parties. San Diego Unified Port Dist. v. Gen. Dynamics
Corp., 2017 U.S. Dist. LEXIS 95076 (S.D. Cal. 2017) at *24-25.
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Why It Makes Sense
 Court’s discretion: § 113(f)(1) gives a court broad discretion to consider

equitable factors in allocating among parties; a common law contribution
bar should be such a factor.
 Federal common law: In the absence of statutory authority, courts look to
common law to fill in the gaps.
 Courts may allocate pursuant to “federal law” – which should include
federal common law, i.e., the UCATA or UCFA approaches.
 Public Policy
 Encourages settlements and minimizes litigation costs.
 Directs funds towards remediation rather than litigation.
 Conserves limited judicial resources.
 Otherwise EPA/State must be involved in every site – not feasible.
 All Writs Act, 28 U.S.C. § 1651(a): Courts can “issue all writs
necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principle of law.”
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Cases Allowing Contribution Protection in Private Settlements
 San Diego Unified Port Dist. v. Gen. Dynamics Corp., 2017 U.S. Dist. LEXIS










95076 (S.D. Cal. 2017).
Clean Harbors v. CBS, 875 F. Supp. 2d 1311 (D. Kan. 2012).
City of Colton v. Am. Promotional Events, Inc., No. CV-09-01864 (C.D. Cal.
Dec. 22, 2011).
Evansville Greenway & Remediation Trust v. S. Ind. Gas and Elec. Co. Inc.,
2010 WL 3168653 (S.D. Ind. Aug. 10, 2010).
Tyco Thermal Controls LLC v. Redwood Indus., 2010 WL 3211926 (N.D. Cal.
Aug. 12, 2010) .
Adobe Lumber, Inc. v. Hellman, 2009 U.S. Dist. LEXIS 10569 (E.D. Cal. Feb.
2, 2009).
Ameripride Serv. Inc. v. Valley Indus. Serv., Inc., 2007 WL 1946635 (E.D. Cal.
2007).
United States v. Mallinckrodt, 2006 U.S. Dist. LEXIS 83211 (E.D. Mo. Nov. 15,
2006).
Atlantic Richfield Co. v. Am. Airlines, Inc., 836 F. Supp. 763 (N.D. Okla. 1993).
United States v. W. Processing, 761 F. Supp. 725 (W.D. Wash. 1990).

NOTE: Ninth Circuit has signaled approval (see AmeriPride Servs.), but
Circuit Courts have not otherwise weighed in.
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UCFA vs. UCATA
 Courts are looking to federal common law tools as a basis to

provide contribution protection.
 Model statutes may be used to create a fed’l common law
corollary to statutory contribution protection in § 113(f)(2).
 Uniform Contribution Among Tortfeasors Act (UCATA):
 The settlement does not discharge non-settling tortfeasors, but reduces the
injured claims against them by the dollar value of the settlement
 “Pro tanto” approach
 Uniform Comparative Fault Act (UCFA):
 The settlement does not discharge the non-settling tortfeasors, but reduces
the injured party’s claims against them by the amount of the settling
tortfeasor’s proportionate share of the damages
 “Pro rata” approach
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UCFA Approach
 Defendant’s Preference:
 Plaintiff bears the risk that settlement amount is insufficient to
settling defendant’s share
 Reduces need for a fairness determination by court
 UCFA § 6:
 A release, covenant not to sue, or similar agreement entered into by a

claimant and a person liable discharges that person from all liability for
contribution, but it does not discharge any other persons liable upon the
same claim unless it so provides. However, the claim of the releasing
person against other persons is reduced by the amount of the released
person’s equitable share of the obligation, determined in accordance with
the provisions of Section 2.
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UCATA Approach
 Plaintiff’s Preference:
 Non-settling defendants bear risk that settlement amount is insufficient: If
settling plaintiff gets too little from early settlors, remaining defendants pay
more.
 Fosters early settlements: non-settling defendants responsible for shortfall.
 Approach applied in CERCLA § 113(f)(2) and some states (e.g., California via
Cal. Code Proc. § 877.6)
 UCATA § 4: When a release or a covenant not to sue or not to enforce

judgment is given in good faith to one or two or more persons liable in
tort for the same injury or the same wrongful death:
 (a) it does not discharge any of the other tortfeasors from liability for the injury

or wrongful death unless its terms so provide; but it reduces the claim against
the others to the extent of any amount stipulated by the release or the
covenant, or in the amount of the consideration paid for it, whichever is the
greater; and (b) it discharges the tortfeasor to whom it is given from all liability
for contribution to any other tortfeasor

36

Which Applies: UCFA or UCATA?
 Some circuit courts have held district courts have discretion

to determine the most equitable method of accounting for
settling parties in private-party contribution actions.
 Am. Cyanamid Co. v. Capuano, 381 F.3d 6, 20-21 (1st Cir. 2004).
 AmeriPride Servs. v. Tex. Eastern Overseas, Inc., 782 F.3d 474,

487-488 (9th Cir. 2015).

 Seventh Circuit rejected the use of UCFA in CERCLA

private party settlements, requires UCATA. Akzo Nobel
Coatings, Inc. v. Aigner Corp., 197 F.3d 302 (7th Cir. 1999):
 UCFA approach is inconsistent with CERCLA because Congress

adopted the UCATA approach in § 113(f)(2).
 UCATA approach is best because it furthers CERCLA’s goals of
efficient settlement and cleanup; fairness to PRPs is secondary.
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Post Settlement Contribution Claims
of Private Party Settling Defendants
 CERCLA preserves claims of §113(f)(2) settling defendants

so they can pursue contribution claims against other parties
 Under UCFA and UCATA, there is a risk that a settling joint
tortfeasor who secures contribution protection cannot
pursue contribution claims against other PRPs
 If your client pays to settle a private claim, client may not be able

to pursue other PRPs for contribution for that settlement
 If client performs work under a settlement not meeting
requirements of a § 113 settlement, client might have a §107 cost
recovery claim (and a shield against § 113 claims under federal
common law)
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Procedures to Effectuate Settlement to Secure
Contribution Protection
 Judicial Review and Approval of Settlement.
 No need to publish in federal register or hold public

comment period.
 Should provide notice to potentially affected parties whose claims

may be barred.

 Nature of Review Depends on Who Bears Risk:
 UCATA: Court must evaluate fairness of settlement
 Similar judicial review of § 113(f)(2) settlement but lack of EPA involvement

may lead to more judicial scrutiny (see Hobart).
 Discovery of settlement basis may be allowed.

 UCFA: Generally a lower need for judicial scrutiny and discovery

since plaintiff at risk for bad deal.

39

Private Settlements Likely Get Less Judicial
Deference than EPA Settlements (1 of 2)

 Courts reviewing CERCLA CDs must determine that CD is

(1) fair; (2) reasonable; and (3) faithful to the purposes that
CERCLA is intended to serve. United States v. Charter Int’l
Oil Co., 83 F.3d 510, 515 (1st Cir. 1996).
 Substantial fairness: “settlement terms must be based upon, and

roughly correlated with, some acceptable measure of comparative fault,
apportioning liability among the settling parties according to rational (if
necessarily imprecise) estimates of how much harm each PRP has
done.” Id. at 521.
 Reasonableness: a pragmatic inquiry, not requiring precise
calculations. “The question is whether the decree provides for an
efficient clean-up and adequately compensates the public . . .” Id.
 Purposes of CERCLA: ensuring prompt and effective cleanups and
making sure PRPs responsible bear their proportionate share.

 Court has obligation to independently scrutinize agreement.
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Private Settlements Likely Get Less Judicial
Deference than EPA Settlements (2 of 2)
 Courts give EPA/DOJ substantial deference. United States v. Montrose

Chem. Corp., 50 F.3d 741, 746-47 (9th Cir. 1994).
 Court should defer to EPA’s expertise – its construction of the statutory scheme it is

entrusted to administer.
 Still, there must be a showing that the CD is fair, reasonable, and serves CERCLA’s
purposes. Id. at 747.
 Ninth Circuit in Montrose rejected the EPA/DOJ settlement because no evidence
existed to support government estimate of remediation costs, and so court could not
properly evaluate settlement.

 Courts give state agencies only “some deference.” Arizona v. Tucson,

761 F.3d 1005, 1014 (9th Cir. 2014).
 Some deference to state agency’s judgment on underlying CERCLA/ environmental

issues in this case, but no deference for its interpretation of CERCLA’s mandate. Id. at
1014-15.
 See example of this analysis in Arizona v. Ashton Co., 2016 U.S. Dist. LEXIS 90856 (D.
Ari. July 13, 2016) (ADEQ settlement upheld).

 Presumably private settlements receive less deference: so important to

make a good record that settlement is fair and meets criteria above.
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Argument that Private Settlement Bars § 107 Claims
of non-Settling Defendants (1 of 2)
 Argument that Atlantic Research authorizes Court to bar

CERCLA § 107 Claims Using § 113(f)(1):
 § 113(f)(1) authorizes the court to “allocate response costs among

liable parties using such equitable factors as the court determines
are appropriate.”
 Atlantic Research recognized that
 Settling defendants confronted with cost-recovery actions could “trigger

equitable apportionment by filing a § 113(f) counterclaim” in order to avoid
being thrust back into litigation.
 A court, faced with such claims “applying traditional rules of equity would
undoubtedly consider any prior settlement as part of the liability calculus.”
Id.
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Argument that Private Settlement Bars § 107 Claims
of non-Settling Defendants (2 of 2)
 Can argue (if applicable) that claims of non-settling PRPs

are “in the nature of contribution claims” and barred
 See City of Colton v. Am. Promotional Events, Inc., No. ED CV 09-

1864 PSG (SSx), slip op. at 3 (C.D. Cal. June 10. 2011) (The
district court rejected application of joint and several liability to a
PRP’s cost recovery action, finding instead that the PRP’s claims
were “in the nature of contribution claims arising out of a common
liability” and therefore barred)
 San Gabriel Basin Water Quality Auth. v. Aerojet-Gen. Corp., No.
2:02 Civ. 4565, slip. op. at 7 (C.D. Cal. Aug. 20, 2008), vacated on
other grounds, 2010 WL 2232344 (9th Cir. June 2, 2010)
(concluding that there was “little risk and great benefit to imposing
a cost recovery bar order” following a good faith settlement)
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Before Starting Negotiations, Evaluate
Motivation of Parties
 Evaluate the motivations of your client and other parties,

and the incentives of each for a private party settlement
 Avoid litigation
 Avoid EPA involvement
 Reduce transaction costs
 Control of response action (to reduce costs and risks)
 Maximize finality
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Evaluate Parties
 What is Plaintiff’s level of sophistication?
 More sophisticated plaintiff may reduce transaction costs and be
able to reach an appropriate compromise
 Non-sophisticated plaintiffs can be more difficult to manage and
could be less likely to compromise
 Settlement negotiations might be subject to discovery and less
sophisticated plaintiffs can create a bad record
 What is Plaintiff’s financial situation?
 Affects worth of defense and indemnity (if plaintiff willing to
provide)
 Affects ability of plaintiff to complete remediation (in a cash-out)
 Could affect negotiation positions and leverage
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Evaluate Alternatives
 Evaluate alternatives to negotiating a private party CERCLA

settlement
 Litigation with private party to develop facts and defenses?
 Bring in regulatory agency?
 Wait until process more developed through tolling agreement or

other tools
 Is case too early in the remedial process?
 Can alternatives to litigation discovery be explored to obtain enough

information to permit a settlement?

 If your client is a major party or group of major parties, consider

whether to take more control of process (either cost recovery
approach or remedial process)
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Assess Claims/Defenses/Positions (1 of 2)
 How good is the Plaintiff’s claim?
 Is it worth settling?
 What are the weak spots? Are parties being realistic?
 Evaluate defenses and arguments that could limit liability:
 Plaintiff’s costs not Necessary and Consistent with the NCP (can
be more important in cases where plaintiff has proceeded without
agency input)
 Divisibility of Harm and Allocation
 Statute of Limitation
 Insurance Payments – Appleton Papers, Inc. v. George A. Whiting
Paper Co., 776 F. Supp. 2d 857 (E.D. Wisc. 2011) (insurance
payments reduce a party’s contribution recovery from other PRPs)
 Act or Omission of Third Party; Innocent Landowner and BFP
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Assess Claims/Defenses/Positions(2 of 2)
 Is there an orphan share and who is going to pay for it?
 EPA – can often shift to private parties
 Private Party with § 107 Claim
 Private Party with Contribution Claim
 Is Plaintiff focusing on the right parties?
 Are there other PRPs who are not the focus of Plaintiff that could
reduce your client’s exposure?
 Are there agency oversight costs that need to be managed?
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Realistically Evaluate Your Case
 Some plaintiffs waste precious time and lose momentum by

ignoring obvious “soft spots” in their claims. Examples
include:





PRP-specific issues (e.g., Is X liable as successor to Y?)
CERCLA statute of limitations issues;
NCP consistency issues re plaintiffs’ work; and
“Unnecessary” site work and/or “wasteful” costs.

 You must view the case through a defendants’ eyes!
 It may help increase objectivity if the PRP group hires counsel
whose sole focus is to prosecute the litigation.
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Structure Negotiations to Incentivize Settlement
 Realistically assess the strength and soft spots of your

claims and offer compromises as appropriate
 Provide information about nature of protection that the
settlement can offer
 Make an honest assessment of the motivation of each
player and look for win-win solutions
 Evaluate whether the settlement should address only some
parts of the response action and defer a final settlement for
a later date
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Manage Parties
 How many parties are involved?
 If lots of parties, settlement begins to look more like a typical EPA
settlement
 If just a few parties, issues may be more easily resolved in a
private party setting
 How is the private plaintiff managing other defendants?
 Is plaintiff pursuing all PRPs?
 Will those other defendants have 107 or other claims against your
client after you settle?
 Does plaintiff intend for your client to pursue these other PRPs?
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Evaluate Whether you Should Join a PRP Group
 Some PRP groups invite defendants to attend lots of

meetings without figuring out their own goals
 This usually leads to disappointment and frustration
 Like herding cats in a room with no doors

 The crucial first step is to define your goals!
 Consider:
 Does the PRP group want the defendants to:
 Join the group?
 Assist with PRP search?
 Assist with allocation?
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Manage Negotiations
 One-off issues could hold up defense group process
 Before seeking settlement with the Plaintiff, determine

whether to settle with other PRPs first
 Does defendant group want to investigate other PRPs?
 PRP group can seek to fundraise internally to meet demand
of plaintiff (or some other negotiated figure)
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Develop Strategy for Non-settlers, Laterdiscovered PRPs

 Defendants may lay in the weeds hoping to avoid liability
 Need a credible threat that non-settlers will be pursued

vigorously
 Consider separate counsel to focus on affirmative litigation
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Evaluate Whether to Engage the Government
 At some point, it may be good to engage the government in

the process
 At what point does it make sense to do this?

 EPA or other regulatory involvement can help provide a

framework for cleanup
 With unsophisticated plaintiffs, government involvement may help
 Reduces uncertainty of agency action in the future
 Might be able to induce more PRPs to settle

 Consider tradeoff regarding the additional time and cost for

bringing government into the negotiations
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Negotiate Scope of Contribution Bar
 In private party settlements, have flexibility to modify scope






of the matters addressed in the settlement from standard
EPA CD language
Can include language in effort to bar §107 claims of other
PRPs
Might be able to structure settlement with few or no
reopeners or reservations
Likely cannot bar regulatory claims or claims of other true
plaintiffs who are not jointly and severally liable
If bar is too broad, there is risk that settlement could be
challenged
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The Golden Ring: Finality
 Will plaintiffs agree to defend and indemnify settling






defendants? Does plaintiff have resources to do so?
What are risks of 107 or RCRA claims from other private
parties? Can you get settlement terms in a court order that
accurately state that non-settling PRP claims are in the
nature of contribution and subject to the contribution bar?
What are the risks of US EPA or state claims? Claims by
other plaintiffs who are not jointly and severally liable?
Can plaintiff implement remediation in a way that satisfies
regulators, if necessary?
Will plaintiff agree to a UCFA bar to minimize challenges to
settlement?
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Consider Whether Settling Defendant Retains
a Claim after Settling with Private Party
 Does settling defendant care if it retains a claim against

other PRPs following the settlement? If so –
 May consider having settlement extinguish those rights
in settling private plaintiff or
 Consider a CERCLA § 113(f)(2) settlement with state or
federal government
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Consider Impact of Statute of Limitations
Triggered by Settlement

 Settlement may trigger SoL, could impair ability to bring

action at a later date
 Arconic, Inc., et al v. APC Investment Co., et al.. (pending before

the 9th Cir). Plaintiffs settled with de minimis parties for OU1 but
included all site costs. Plaintiffs then sought to recover costs for
OU2 from others. Defendants argued 3 year SoL had run for OU2.

 Prior RCRA settlements can also trigger 3 year SoL for

contribution actions
 Asarco, LLC v. Atlantic Richfield Co., 866 F.3d 1108 (9th Cir.

2017).
 Refined Metals Corporation v. NL Industries Inc., 937 F.3d 928 (7th
Cir. 2019).
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AGENDA
I. Background
II. Private Party CERCLA Settlements
How are Private Settlements Different?
B. Strategic and Tactical Considerations
C. Best Practices
A.
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Best Practices for Private Party Settlements
1. Negotiating a CERCLA Settlement is a team sport
a. People are key
b. Its about people not just dollars: foundation of a successful
negotiation lies in understanding your clients, your opponents
and the other lawyers involved in the case
2. Transparency is a valuable card – play it early and often

(site costs, remedial plans, etc.)
While this is “free discovery,” usually worth the price to facilitate
settlement discussion
b. Helps with the “people” component
a.

3. Recycling is not just for plastics and papers
a. Leverage prior settlement documents and adopt them for your
own situation
b. Be thoughtful in approach
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Best Practices for Private Party Settlements
4. Past insurance policies can be critical elements in some

settings – but not a game for novices
5. Consider how regulatory agencies can assist at key points
a.
b.
c.

Understand value of good relations throughout the process
Agency can provide settlement protections
Help with PRP work (104(e) letters, incentivize parties to settle)

6. Understand settlement release, bar issues and reopeners,

and communicate these clearly to all parties
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Best Practices for Private Party Settlements
7. Try to predict potential reopener issues early in the

process to avoid last-minute holdups in negotiations
a.
b.
c.
d.

Trigger
Agency interaction
Dispute resolution approach
Scope of defenses

8. Evaluate options for insurance to cover future risks of cost

overruns and reopeners
9. Consider claims beyond response costs as appropriate
(NRD, third party toxic tort claims, RCRA, state common
law claims)
10. Be realistic about the strengths and weaknesses of your
client’s case
64

CERCLA SETTLEMENTS – BEST PRACTICES FOR GOVERNMENT
SETTLEMENTS

• Recognize that model language will be difficult or
impossible to modify
• Focus on a limited set of achievable goals when
negotiating settlement language
• Clearly define the work in a way that establishes what is
and is not required
• Do not rely on dispute resolution as a practical method of
protection
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THANK YOU

Benjamin S. Lippard
blippard@velaw.com
Thomas A. Bloomfield
tbloomfield@kaplankirsch.com
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