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A. Omnicare Update
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Section 11 of the Securities Act Basics from
Omnicare
• When can statements of opinion result in liability under Section
11 of the Securities Act of 1933 (“‘33 Act”). 15 U.S.C. § 77k.
• The ‘33 Act creates liability for false statements
(misrepresentations) in registration statements filed in
connection with the sale of securities to the public as well as for
omitting to state a material fact (omissions) necessary to make
the statements in such registration statements not misleading.
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Misrepresentations
• A statement of opinion is not an untrue statement of fact simply
because it later turns out to be wrong.
• However, a statement of opinion does imply at least one fact:
that the speaker holds the opinion. If the speaker is
misrepresenting his or her opinion then liability is possible.
• Also, there could be statements of fact within the expression of
opinion which if untrue can also create section liability.
Omnicare, Inc. v. Laborers Dist. Council Const. Indus. Pension
Fund, 135 S. Ct. 1318, 1327 (2015).
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Omissions
Omitted facts may cause liability under ‘33 Act if:
- Statement of opinion implies basis for opinion that in
fact did not exist such as lack of basis
- Every fact cutting against opinion expressed need not
be disclosed. Liability only if the omitted fact is material
to the investor’s understanding of the facts that are
disclosed.
- Registration statement should be taken as a whole in
determining whether there are material misstatements
or omissions. Omnicare, 135 S. Ct. at 1330.
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Tongue v. Sanofi, 816 F.3d 199 (2d Cir. 2016)
• Genzyme’s MS drug Lemstrada was going through testing monitored
by FDA from 2005-2011.
• The FDA raised questions about use of single blind testing of
Lemstrada. It said however that if the drug was a “breakthrough drug” it
might still approve Lemstrada.
• In 2011 Sanofi acquired Genzyme.
• In connection with the acquisition, Sanofi did an offering of securities.
• The offering documents, filed with the SEC, contained statements that
incorporated earlier SEC filings and made statements including that
there was a 90% chance of approval of Lemtrada.
• Shortly after the offering the CEO made two statements claiming that
he was optimistic about approval of the drug.
• No public disclosure was ever made that the FDA preferred that single
blind testing not be used.
10
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2nd Circuit applies Omnicare
• 2nd Circuit in Tongue recites standard from Omnicare, 135 S.Ct. at
1327, that opinions, though sincerely held and otherwise true as a
matter of fact, may nonetheless be actionable if the speaker omits
information whose omission makes the statement misleading to a
reasonable investor.
• Plaintiff must identify omitted fact whose omission makes statement
misleading
• Supreme Court emphasized that meeting the standard under Omnicare
is no small task for an investor.
• The court noted that “[i]nvestors do not, and are right not to, expect
opinions contained in those statements to reflect baseless, off-the-cuff
judgements”; “[at] the same time, an investor reads each statement
within such a document . . . in light of all its surrounding text, including
hedges, disclaimers, and apparently conflicting information.” Id. at
1330.
11
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2nd Circuit applies Omnicare (cont’d)
• Two points from Omnicare are important in Tongue. First, the omitted
facts must “conflict with what a reasonable investor would take from
the statement itself.” 135 S.Ct. at 1329. Query: Would an investor
expect to be told that the FDA raised issue about testing method.
• Second, the Supreme Court emphasized the need to examine the
context of an allegedly misleading opinion, id. at 1330, and the Second
Circuit found that the context was instructive here.
• The Supreme Court in Omnicare noted that “[a]n opinion statement . .
. is not necessarily misleading when an issuer knows, but fails to
disclose, some fact cutting the other way.” Id. at 1329.
• Citing the sophistication of the investors here, the Court stated that the
public knew well the FDA’s preference for double-blind studies, and the
absence of a conflict between Defendants’ statements and the FDA’s
comments, the 2nd Circuit concluded that no reasonable investor
would have been misled by Defendants’ optimistic statements
regarding the likelihood of approval and launch of Lemtrada.
©2016 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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• By excusing the failure to make a simple disclosure by
speculating on what investors might already know, in my
personal opinion, the Second Circuit stretched to affirm the court
below and, in my opinion, set forth a dubious interpretation of
Omnicare.
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B. Disclosure Only Settlements:
Bursting the Bubble
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History of Disclosure Only Settlements
• 20 years ago roughly 30-35% of mergers were attacked in class
actions and/or derivative cases as being unfair to shareholders
or for inadequate disclosures
• By 2012 that percentage increased to over 90%
• Commentators, judges, professors and the public attacked the
prevalence of these suits as a deal tax.
• For years no one did anything about it.
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Parties’ Incentives
• Incentive to settle the majority of cases very great.
• Plaintiffs knew cases often without merit.
• They were often willing to settle meritless case for some minor
additional disclosures and a fee for themselves.
• Defendants were often willing to settle to get the deal done and
avoid overhang of litigation.
• Often they could get a broad release which might bar legitimate
claims.
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The Game Changes
• In 2015, the Delaware judiciary, and some other courts, took more aggressive
steps toward curbing abusive M&A litigation. Chancellor Bouchard and Vice
Chancellors Glasscock and Laster of the Delaware Court of Chancery began
issuing opinions that:
 Expressed skepticism that virtually every merger had disclosure violations
justifying litigation
 Voiced concerns about the value to shareholders of the additional
disclosures
 Warned that overbroad releases can possibly bar legitimate claims

 Noted the haste with which cases were resolved on an often sparse record
consisting of nothing more than post-settlement confirmatory discovery
and a payout to plaintiffs’ attorneys following minimal work
 Threatened that disclosure-only settlements would be rejected in the
future if the consideration on both sides of a settlement was not real and
proportional-and fair to shareholders.
17
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The Game Changes (cont’d)
• This increased judicial skepticism of disclosure-only settlements
culminated in In re Trulia, Inc. Stockholder Litigation, 129 A.3d
884 (Del. Ch. 2016), which made clear that disclosure-only
settlements would no longer be approved as a matter of course.
Chancellor Bouchard cautioned that litigants who choose to
resolve claims through disclosure-only settlements should
expect the court to conduct a careful assessment of the
reasonableness of the bargain reflected in a settlement, and that
a settlement will not be approved unless:
 The supplemental disclosures address a “plainly material
misrepresentation or omission.” The court clarified that it “should
not be a close call that the supplemental information is material as
that term is defined under Delaware law.”
18
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The Game Changes (cont’d)
 The proposed release is narrowly drafted to include “nothing more
than disclosure claims and fiduciary duty claims concerning the
sale process, if the record shows that such claims have been
investigated sufficiently.” In re Trulia,129 A.3d at 898.
The Trulia decision emphasizes the vital function of the Delaware
judiciary in dealing with significant issues of corporate governance and
policy and corporate law, particularly in situations where the legislature
has refused to act. Indeed, the coordinated effort by the Delaware
judiciary reflected in the series of decisions leading up to Trulia that
challenged disclosure-only settlements effectively changed the law
without depending on action by the Delaware legislature.
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Disclosure Settlement Approved
• In In re BTU Int’l, Inc. Stockholders Litig., C.A. No. 10310-CB
(Del. Ch. Feb. 18, 2016) (TRANSCRIPT), a disclosure
settlement was approved.
• However Chancellor Bouchard made clear that the disclosure
was carefully scrutinized and found to be of real value some
increase in the deal price was present and the release was
narrowly tailored.
• Thus the settlement met Trulia standards and did not weaken
them.
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Other Jurisdictions
• In New York, in In re Allied Healthcare Shareholder Litigation, the court
denied approval of a proposed disclosure-only settlement noting that
the additional disclosures proposed by the settlement agreement were
insignificant and did not alter any of the terms of the merger agreement
(2015 WL 6499467, at *1 (N.Y. Sup. Ct. Oct. 23, 2015)).
• Similarly, in Gordon v. Verizon, Communications, Inc., a New York
court denied a proposed disclosure-only settlement, asserting that the
supplemental disclosures, which presented already-provided
information but in tabular or graphic form, were “so trivial or obviously
redundant as to add nothing of material value” (2014 WL 7250212, at
*3, *7 (N.Y. Sup. Ct. Dec. 19, 2014); see In re Walgreen Co.
Stockholder Litig., 832 F.3d 718 (7th Cir. 2016); City Trading Fund v.
Nye, 2015 WL 93894, at *13, *19 (N.Y. Sup. Ct. Jan. 7, 2015)
(characterizing proposed supplemental disclosures as grossly and
utterly immaterial)).
21
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The 7th Circuit’s Dim View of Disclosure Only
Settlements
• On August 10, 2016, Judge Richard Posner writing for a panel of the Seventh
Circuit rejected a settlement of a disclosure only settlement in In re Walgreen.
• “Posner, Circuit Judge. In merger litigation the terms ‘strike suit’ and ‘deal
litigation’refer disapprovingly to cases in which a large public company
announces an agreement that requires shareholder approval to acquire
another large company, and suit, often a class action, is filed on behalf of
shareholders of one of the companies for the sole purpose of obtaining fees for
the plaintiffs’ counsel. Often the suit asks primarily or even exclusively for
disclosure of details of the proposed transaction that could, in principle at least,
affect shareholder approval of the transaction. But almost all such suits are
designed to end – and very quickly too – in a settlement in which class counsel
receive fees and the shareholders receive additional disclosures concerning
the proposed transaction. The disclosures may be largely or even entirely
worthless to the shareholders in which event even a modest award of
attorneys’ fees ($370,000 in this case) is excessive and the settlement should
therefore be disapproved by the district judge.”
22
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• “In Eubank v. Pella Corp., 753 F.3d 718, 720 (7th Cir. 2014), we
‘remarked the incentive of class counsel, in complicity with the
defendant’s counsel, to sell out the class by agreeing with the
defendant to recommend that the judge approve a settlement
involving a meager recovery for the class but generous
compensation for the lawyers–the deal that promotes the selfinterest of both class counsel and the defendant and is therefore
optimal from the standpoint of their private interests.’ Except that
in this case the benefit for the class was not meager; it was
nonexistent. The type of class action illustrated by this case–the
class action that yields fees for class counsel and nothing for the
class—is no better than a racket. It must end. No class action
settlement that yields zero benefits for the class should be
approved, and a class action that seeks only worthless benefits
for the class should be dismissed out of hand.”
23
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C. Confidential Witnesses
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Pleading Standards
• Section 10(b) of the Securities Exchange Act of 1934 (Exchange Act)
and Rule 10b-5, provide an implied private right of action to recover
damages, based on material misstatements or omissions, or
manipulative and deceptive devices, in connection with the sale or
purchase of a security (see Superintendent of Ins. v. Bankers Life &
Cas. Co., 404 U.S. 6, 13 n.9 (1971)).
• Congress enacted the Private Securities Litigation Reform Act of 1995
(PSLRA) to curb perceived abuses in private securities litigation. In
Congress’s view, many securities class actions were baseless but had
settlement value because of the cost of litigation. Such cases were an
unjustified tax on corporate America that did not benefit taxpayers. To
restrict the abuse of securities class actions, Congress in the PSLRA
subjected these lawsuits to heightened pleading standards that could
weed out weak and implausible claims early and permit only strong
claims to proceed to discovery.
25
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FRCP 9(b)
• FRCP 9(b) requires a party to state with particularity the
circumstances constituting fraud or mistake. A defendant may
challenge a claim by showing that the plaintiff failed to allege
with particularity any one of the following required elements:
 a material misprepresentation or omission
 a connection with the purchase or sale of a security
 scienter
 reliance
 economic loss
 loss causation
(Halliburton Co. v. Erica P. John Fund, Inc. 134 S. Ct. 2398, 2407
(2014).)
26
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The PSLRA
The PLSRA further heightens the particularity required in a
pleading in a securities fraud class action.
As Plaintiff must allege facts creating a strong inference that the
defendant acted with scienter, that is, the intent to deceive. The
inference must be “more than merely plausible or reasonable – it
must be cogent and at least as compelling as any opposing
inference of nonfraudulent intent.” (Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 314 (2007); 15 U.S.C. § 78u-4(b)(1).)
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Confidential Witnesses
• To clear these motion to dismiss hurdles, plaintiffs increasingly
have relied on confidential witness statements. Not only can
“confidential” witnesses support factual allegations in plaintiffs’
complaints, the anonymity of these witnesses makes it more
difficult for defendants to evaluate and respond to the
allegations. It also gives plaintiffs significant latitude to
selectively present the purported statements.
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Confidential witnesses are often former employees identified by
private investigators hired by plaintiffs’ law firms. Many confidential
witnesses have complained of pleadings that “inaccurately
attributed facts and settlements to the” (In re Millennial Media, Inc.
Sec. Litig., 2015 WL 3443918, at *12 (S.D.N.Y. May 29, 2015)
(collecting cases)).
Certain circumstances surrounding a confidential witness’s
relationship with the company may signal problems with the
strength of the allegations. As courts have noted, anonymous
sources may be “lying,” “have axes to grind” or not “even exist”
(Higginbotham v. Baxter Intern., Inc., 495 F.3d 753, 757 (7th Cir.
2007).
29
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Reliability of the Confidential Witness
Courts have taken particular issue with the reliability of information
from confidential witnesses who:
 Have left the company. Former employees who are
dissatisfied with the circumstances of their departure from the
company may present a negatively biased view of the
company or have ulterior motives (see Higginbotham, 495
F.3d at 756-57; City of Livonia Empl. Ret. Sys. v. The Boeing
Co., 711 F.3d 754, 759 (7th Cir. 2013)).
 Are low-level personnel opining on management-level issues.
Low-level employees often have limited or no access to top
management and offer only “mere surmises” (see, for
example, City of Pontiac Gen. Empl. Ret. Sys. v. Lockheed
Martin Corp., 952 F. Supp. 2d 633, 636-37 (S.D.N.Y. 2013)).
30
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 Did not work in the relevant department or group. Courts are
skeptical of confidential witness allegations concerning unrelated
departments or groups (see, for example, Cal. Pub. Employess’ Ret.
Sys. v. Chubb Corp., 394 F.3d 126, 148-49 (3d Cir. 2004))
 Did not work at the company during the class period. Witnesses
whose tenure does not coincide with the applicable period for the
alleged fraud are view with suspicion (see, for example, In re
Ceridian Corp. Sec. Litig., 542 F.3d 240, 247 (8th Cir. 2008))
 Report only rumors or speculation. Many judges have shown little
tolerance for the presentation of hearsay, rumors, innuendo or
gossip as evidence of fraud (see, for example, Zucco Partners, LLC
v. Digimarc Corp., 552 F.3d 981, 997-98 (9th Cir. 2009))
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Reliability of the Allegations
Indicators of reliability include:
 The level of detail provided by the witness
 The corroborative nature of other facts alleged (including from
other sources)
 The coherence and plausibility of the allegations.
(See Institutional Investors Grp. v. Avaya, Inc., 564 F.3d 242,
261-62 (3d Cir. 2009))
Where Plaintiffs plead statements and the basis for the
knowledge confidential witness courts will assign considerable
weight to their allegations (see, for example, Halford v. AtriCure,
Inc., 2010 WL 8973625, at *7 (S.D. Ohio Mar. 29, 2010)
32
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Acceptable Use of Confidential Witnesses By
Plaintiffs
Courts have approved of plaintiffs’ counsel working with an
investigator to identify and interview potential sources. However,
to secure a reliable account of the witnesses’ statements for use
in a future filing, plaintiffs’ counsel should ensure that the
investigator or counsel conducting the interview:
 Has at least two individuals participate in any interviews of
confidential witnesses
 Meets the witness in person, rather than solely over the
telephone
 Requests permission to record the interview.
(Millennial Media, 2015 WL 3443918, at *11-14)
33
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Plaintiff’s Counsel should:
 Directly verify with the confidential witness any of his
statements that counsel intends to include in a pleading,
including confirming that:
- the investigator did not mistake hearsay, opinion or conjecture for facts;
and
- any quotes attributed to the witness are accurate and presented in a fair
context
 Inform the witness that she will be designated as a confidential witness in
a publicly filed complaint, and her identity will likely be exposed if the case
proceeds to discovery.
(See Millennial Media, 2015 WL 3443918, at *11-14; Plumbers & Pipefitters
Local Union No. 630 Pension-Annuity Trust Fund v. Arbitron, Inc., 278 F.R.D.
335, 339-44 (S.D.N.Y. 2011)
34
©2016 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Thank You

Greg Markel

gmarkel@seyfarth.com
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Pleading Statutory Standing
Under the Securities Act of 1933
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Securities Act of 1933 – Statutory Standing
• Under Sections 11 and 12 of the 1933 Act, the right to sue for misstatements/omissions in
offering materials for a security is limited to “person[s] acquiring such security”
pursuant to those offering materials

• In cases involving secondary offerings of securities (and some IPOs), this creates a
potential issue of statutory standing for shareholder plaintiffs
• Example:
- ABC Corp. has issued 100 million shares in a series of offerings over 20 years
- In 2016, it issues another 15 million shares in a new secondary offering
- Plaintiff files lawsuit, alleges false statements in 2016 registration statement
- Plaintiff has standing only if he bought shares from the 15 million offered in 2016,
not if he bought any of the 100 million already trading on the open market
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Pleading Requirements – Impact of Twombly/Iqbal
• Before Twombly and Iqbal:
- Notice pleading sufficient
- Plaintiffs could allege statutory standing simply by making conclusory allegations that
they bought shares “pursuant or traceable to” challenged offering materials
• Bell Atl. Corp. v. Twombly (2007) & Ashcroft v. Iqbal (2009):
- Notice pleading not enough
- “Labels and conclusions” or “formulaic recitation of the elements . . . will not do”
- Courts need not accept “naked assertions devoid of further factual enhancement”
- Rather, plaintiff must plead sufficient facts to show its claims are “plausible,” not just
“conceivable” or “possible”
- Allegations cannot be “merely consistent with” liability; must allege actual facts that
support plaintiffs’ explanation or tend to exclude alternative explanations
• Issue: Did Twombly/Iqbal heighten pleading requirements for 1933 Act statutory
standing in cases involving secondary offerings?
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Pleading Requirements – Impact of Twombly/Iqbal (cont’d)
• In re Century Aluminum Co. Sec. Litig. (9th Cir. 2013)
- Ninth Circuit affirmed dismissal of complaint where plaintiffs merely alleged that they
purchased stock “directly traceable to” secondary offering at issue
- Ninth Circuit held that allegation was conclusory, “devoid of factual content”
- “When a company has issued shares in multiple offerings under more than one
registration statement . . . a greater level of factual specificity will be needed before
a court can reasonably infer that shares purchased in the aftermarket are traceable
to a particular offering”
▪ Accepting plaintiffs’ allegation as true, it was possible that plaintiffs’ shares
came from the secondary offering
▪ But it was equally possible (if not more likely) that plaintiffs’ shares could
instead have come from the pool of previously issued shares
▪ Because allegation did not tend to exclude possibility that plaintiffs bought
shares from previous offerings, insufficient under Twombly/Iqbal
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To Date, No Clear Answer From Courts
• Some courts have agreed with Century Aluminum, requiring facts that support inference
that plaintiffs bought shares from challenged offering:
- Ho v. Duoyuan Global Water, Inc. (S.D.N.Y. 2012)
- Grand Lodge of Pa. v. Peters (M.D. Fla. 2008)
- Yates v. Mun. Mortg. & Equity, LLC (4th Cir. 2014)
• Other courts have disagreed, upholding conclusory allegations that plaintiffs bought
shares “pursuant of traceable to” the secondary offering:
- In re ARIAD Pharmaceuticals, Inc. Sec. Litig. (D. Mass. 2015) – on appeal
- In re Wachovia Equity Sec. Litig. (S.D.N.Y. 2011) – relying on pre-Twombly law
- In re Mun. Mortg. & Equity, LLC Sec. Litig. (D. Md. 2012)
- Northumberland Cty. Ret. Sys. v. Kenworthy (W.D. Okla. 2013)
• Middle ground? In re EveryWare Global, Inc. Sec. Litig. (S.D. Ohio 2016)
- Agreed with Century Aluminum rationale, but found factual allegations sufficient
- Plaintiff need only allege facts showing that it’s “plausible,” not certain, that its
shares came from the secondary offering in question
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1933 Act Statutory Standing – Practice Pointers
• Emphasize controlling impact of Twombly/Iqbal (binding across all circuits)
• Argue that plaintiffs’ factual allegations are insufficient to show that their shares came
from the secondary offering at issue:
- Did plaintiffs buy on the open market?
- Did plaintiffs buy directly from a bank that acted at underwriter?
- If so, is it possible that the bank filled order with previously issued shares?
- Did plaintiffs buy on offering date? (If not, how much time passed?)
- Did plaintiffs buy at offering price? (If not, how far off was price?)
- How many shares were outstanding in market vs. how many shares were issued in
secondary offering?
- Can plaintiffs trace chain of title for their specific shares? (usually not)
• Even if court denies motion to dismiss, plaintiffs must then prove standing by performing
tracing analysis (possible summary judgment motion for defense)
• Did named plaintiffs even allege that they themselves – as opposed to unnamed class
members – purchased shares “pursuant or traceable to” the secondary offering?
(if not, raises Article III and statutory standing issues)
42

Removal of 1933 Act Claims
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1933 Act Class Action Removal – Overview
• Over the past two decades, Congress has gradually usurped the power of state courts to
adjudicate securities class actions:
- The Securities Litigation Uniform Standards Act of 1998 (SLUSA) provides (with limited
exceptions) that state-law-based class actions involving “covered securities” that are
filed in state court are removable to federal court and subject to dismissal upon
removal; and
- The Class Action Fairness Act of 2005 (CAFA), among other things, further restricts
state courts from adjudicating all but the smallest securities class actions.
• The Securities Exchange Act of 1934 confers exclusive jurisdiction upon the federal courts
to adjudicate disputes arising under that Act. 15 U.S.C. § 78aa.
• Since 2005, however, there has been a marked increase in 1933 Act class action filings in
state court.
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1933 Act Class Action Removal – Overview (cont’d)
• Securities plaintiffs often prefer to litigate in state court in order to avoid the procedural
reforms of the PSLRA, which apply to claims under the 1933 Act and 1934 Act alike,
including:
- A sworn certification setting forth, among other things, all of the transactions of the
plaintiff in the security that is the subject of the complaint during the class period;
- Public notice to other putative class members of the class action filing;
- Court appointment of lead plaintiff and lead counsel;
- Mandatory stay of discovery pending a motion to dismiss (stay arguably applies also
in state court)
- Heightened pleading standards for claims on motions to dismiss; and
- Limits on payment of attorneys’ fees and costs.
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1933 Act Class Action Removal – SLUSA
• Federal courts are divided on whether class actions asserting claims under the 1933 Act
may be removed following SLUSA’s amendments to the Act’s concurrent subject matter
jurisdiction and non-removal provisions.

• Some courts (mostly on the east coast) have denied motions to remand, concluding that
SLUSA stripped state courts of subject matter jurisdiction over 1933 Act class actions.
• Other courts (mostly on the west coast) have concluded that SLUSA did not eliminate state
court jurisdiction over 1933 Act class actions and did not change the more-than-70-year-old
bar against removal of 1933 Act claims set forth in Section 22(a) of the 1933 Act.

• These decisions turn variously on four issues:
(1) the removal and definitional provisions of SLUSA and the amendments made by
SLUSA to Section 22(a) of the 1933 Act;
(2) Congressional intent behind SLUSA;
(3) the meaning of certain dicta in Kircher v. Putnam Funds Trust, 547 U.S. 633 (2006);
and
(4) the burden of proof on a motion to remand.
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1933 Act Class Action Removal – Statutory Framework
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1933 Act Class Action Removal – Statutory Framework
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East Coast vs. West Coast:
Geographical Split of 1933 Act Class Action Removal
West Coast

East Coast

• Rivera v. Fitbit, Inc., 16-cv-02890-SI, slip op.
(N.D. Cal. July 27, 2016) (granting remand).

• Gaynor v. Miller, No. 15-CV-545-TAV-CCS, slip op.
(E.D. Tenn. Sept. 8, 2016) (denying motion to
remand)

• Iron Workers Mid-S. Pension Fund v. Terraform
Glob., Inc., 2016 WL 827374 (N.D. Cal. Mar. 3,
2016) (same; awarding attorneys’ fees)

• Iron Workers Dist. Council of New England
Pension Fund v. MoneyGram Int’l, Inc., No.15-cv00402-LPS, slip op. (D. Del. Sept. 2, 2016) (same;
Goodwin was lead counsel for the underwriting
syndicate).

• Buelow v. Alibaba Grp. Holding Ltd., 2016 WL
234159 (N.D. Cal. Jan. 20, 2016) (granting
remand).

• Hung v. IDreamSky Tech. Ltd., 2016 WL 299034
(S.D.N.Y. Jan. 25, 2016) (denying motion to
remand).

• Cervantes v. Dickerson, 15-cv-03825-PJH, slip
op. (N.D. Cal. November 15, 2015) (same).

• Wunsch v. Am. Realty Capital Properties, 2015 WL
2183035 (D. Md. April 14, 2015) (same).

• Liu v. Xoom Corp., 2015 WL 3920074 (N.D.
Cal. June 25, 2015) (same; Goodwin was
counsel for the issuer defendant).

• In re Fannie Mae 2008 Sec. Litig., 2009 WL
4067266 (S.D.N.Y. Nov. 24, 2009) (same).

• Rajasekaran v. CytRx Corp., 2014 WL 4330787
(C.D. Cal. Aug. 21, 2014) (same).

• Knox v. Agria Corp., 613 F. Supp. 2d 419 (S.D.N.Y.
2009) (same).

• But see Lapin v. Facebook, Inc., 2012 WL
3647409 (N.D. Cal. Aug. 23, 2012) (adopting
Knox reasoning and denying motion to
remand).

• Rovner v. Vonage Holdings Corp., 2007 WL
446658 (D.N.J. Feb. 7, 2007) (same).
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Will the Real Kircher Please Stand Up . . .
• Behind Door A: “[R]emoval and jurisdiction to deal with removed cases is limited to
those precluded by the terms of subsection (b). Once removal jurisdiction under
subsection (c) is understood to be restricted to precluded actions defined by subsection
(b), a motion to remand claiming the action is not precluded must be seen as posing a
jurisdictional issue…. If the action is not precluded, the federal court likewise has no
jurisdiction to touch the case on the merits, and the proper course is to remand to the
state court that can deal with it.” Kircher v. Putnam Funds Trust, 547 U.S. 633, 643-44
(2006) (emphasis added).
• Behind Door B: “[Plaintiff]’s parsing . . . runs afoul of the Supreme Court’s decision in
Kircher. Plaintiff interprets the ‘except’ clause [in the jurisdictional grant provision of
Section 22(a)] to strip state courts of jurisdiction over cases removable under § 77p(c)
[Section 16(c)]. In Kircher, the Supreme Court said just the opposite[:] ‘[A] defendant can
elect to leave a [removable] case where the plaintiff filed it and trust the state court (an
equally competent body) to make the preclusion determination.’” Hung v. IDreamSky
Tech. Ltd., 2016 WL 299034 at *2 (quoting Kircher).
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Alternative Bases for 1933 Act Class Action Removal – CAFA
• CAFA permits the removal of class actions involving at least 100 class members where the
amount in controversy is greater than $5 million and there is at least “minimal” diversity.
• CAFA’s removal provisions contain a number of exceptions to removal, however, including an
exception for class actions that “solely involve[]” “a claim concerning a covered security” as
defined by the 1933 Act or 1934 Act.
- The 1933 Act defines “covered security” essentially as exchange-traded equity
securities or certain exchange-traded debt securities.
- Thus, for certain types of securities that do not fall within the definition of “covered
security,” including MBS and non-registered corporate debentures that trade broker-tobroker only, CAFA may provide a basis of removal 1933 Act class actions.
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Disclosure of Trends and
Uncertainties Under Item 303:
Potential Defenses and Risk
Mitigation Considerations
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Overview of Regulation and SEC Guidance
• Item 303 of SEC Regulation S-K (17 C.F.R. § 229.303) requires the issuer to disclose
“any known trends or uncertainties” that “have had” or it “reasonably expects will have” a
“material impact” on sales, revenues or income from continuing operations.
• Disclosure must appear in the MD&A (management’s discussion and analysis of financial
condition and results of operation) section of periodic SEC filings (10-Qs and 10-Ks) and
registration statements for public offerings.
• An increasing number of securities class actions allege Item 303 violations, in claims
under both the Securities Act of 1933 and the Securities Exchange Act of 1934.
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Overview of Regulation and SEC Guidance
• Courts applying Item 303 often look to the SEC’s guidance: Management’s Discussion
and Analysis of Financial Condition and Results of Operations, SEC Release No. 6835,
1989 WL 1092885 (1989)
• Disclosure duty exists only where a trend or uncertainty is both:
- Presently known to management; and
- Has had or is reasonably likely to have a material effect on financial condition.
• Item 303 does not require issuers to make predictions or forecasts about future trends or
events; requires disclosure only of present trends or uncertainties currently known.
• Management must assess:
- What are the known trend or uncertainties impacting its business?
- Disclosure required unless:
▪ Not reasonably likely that trend or uncertainty will occur or come to fruition; or
▪ Not reasonably likely to have material impact on sales, revenues, income.
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No Item 303 Violation Unless Actual Knowledge of Trend or
Uncertainty
• Although scienter is not required under either section 11 or 12(a)(2) of the ‘33 Act, courts
agree that actual knowledge nonetheless must be shown for a ‘33 Act violation predicated
on an alleged failure to make an Item 303 disclosure.
• Examples of ‘33 Act claims dismissed for failure to allege actual knowledge (Goodwin
represented the underwriters in ARIAD and Constellation):
- In re ARIAD Pharmaceuticals, Inc. Sec. Litig., 98 F. Supp. 3d 147 (D. Mass. 2015),
No. 15-1491 (1st Cir. argued Feb. 03, 2016):
▪ FDA halted sale of leukemia drug based on increased incidence of serious
adverse health events in clinical trial results submitted to FDA after offering,
causing stock price to drop by over 80%
▪ But complaint failed to allege facts plausibly showing issuer actually knew of
increasing rate of adverse events as of offering date
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Actual Knowledge of Trend or Uncertainty Required (cont’d)
- In re Constellation Energy Group, Inc. Sec. Lit., 738 F. Supp. 2d 614 (D. Md.
2010):
▪ Plaintiffs argued Item 303 required disclosure of extent of issuer’s business
relationships with Lehman Brothers
▪ But complaint failed to allege facts showing issuer actually knew of
Lehman's impending bankruptcy as of offering date
- In re Deutsche Bank AG Sec. Litig., 2016 WL 4083429, at *26 (S.D.N.Y. Jul. 25,
2016)
▪ Judge Batts dismissed ’33 Act claims relating to offerings conducted prior
to the fall of 2007 for failure to allege facts showing that DB actually knew
that its subprime mortgage-related assets (RMBS and CDOs) had
deteriorated in value
▪ But for offerings in the fall of 2007 and in 2008, after DB had begun efforts
to sell off some of these assets, Judge Batts held that adequate facts had
been pled showing DB’s actual knowledge of deterioration in mortgage
market
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Circuit Split: Does Violating Item 303 Also Trigger 10b-5 Fraud
Liability?
• Ninth Circuit - No (because of different measure of materiality).
- See In re NVIDIA Corp. Sec. Litig., 768 F.3d 1046, 1054-55 (9th Cir. 2014), cert. denied sub
nom. Cohen v. NVIDIA Corp., 135 S. Ct. 2349 (2015)
- Ninth Circuit relied on Oran v. Stafford, 226 F.3d 275, 288 (3d Cir. 2000)
- Followed in Ash v. PowerSecure Int’l, Inc., 2015 WL 5444741, at *11 (E.D.N.C. Sept. 15, 2015)
• Second Circuit - Potentially yes.
- See Stratte-McClure v. Morgan Stanley, 776 F.3d 94, 103-04 (2d Cir. 2015) (Item 303 creates
duty to disclose that can form basis for 10b-5 omissions liability)
- “Contrary to the Ninth Circuit's implication that Oran compels a conclusion that Item 303
violations are never actionable under 10b–5, Oran actually suggested, without deciding, that in
certain instances a violation of Item 303 could give rise to a material 10b–5 omission.”
- “[F]ailure to comply with Item 303 in a Form 10–Q can give rise to liability under Rule 10b–5 so
long as the omission is material under Basic, and the other elements of Rule 10b–5 have been
established.”
- See Indiana Pub. Ret. Sys. v. SAIC, Inc., 818 F.3d 85, 95 (2d Cir. 2016) (although actual
knowledge needed to trigger Item 303 duty to disclose, scienter element satisfied by facts
showing defendant “acted with at least a reckless disregard of a known or obvious duty to
disclose”; emphasis added).
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Trend/Uncertainty Must Be Reasonably Likely to Have Material
Adverse Impact
• Even if actual knowledge element met, no Item 303 violation unless trend or uncertainty
was reasonably likely to have a material adverse impact on issuer’s financial condition.
• See City of Westland Police & Fire Ret. Sys. v. MetLife, Inc., 129 F. Supp. 3d 48, 83
(S.D.N.Y. 2015) (Kaplan, J.)
- No Item 303 violation due to lack of factual allegations showing that MetLife
“expected, or reasonably should have expected, that it would later incur fines or
liabilities (or both)” as a result of its death benefits payment practices.
• But see Panther Partners Inc. v. Ikanos Commns, Inc., 681 F.3d 114 (2d Cir. 2012):
- Factual allegations sufficient to show that semiconductor manufacturer should have
expected likely material impact on future revenues from product defects that were
discovered before stock offering.
- Prior to offering, issuer had received an increasing volume of complaints that its
chips were defective from two customers accounting for 72% of revenues.
- Factual allegations showed that issuer knew it would be unable to determine which
chip sets were defective and thus would need to accept return of all chip sets.
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Risk Mitigation Strategies
• Evaluate adequacy of issuer’s MD&A disclosures in light of any industry/market segment
trends or other concerns identified in securities analyst or industry reports
• Keep in mind that public knowledge of a trend does not exempt an issuer from a
potentially required Item 303 disclosure
- Issuer must provide discussion of any trend/uncertainty reasonably expected to
have a material impact on revenues, income or financial condition.
- See, e.g., Litwin v. Blackstone Group, 634 F.3d 706, 718-19 (2d Cir. 2011), cert.
denied, 132 S. Ct. 242 (2011) (although decline in real estate market was publicly
known, Blackstone required under Item 303 to disclose the material details of its real
estate investments and how they likely would be materially affected by the market
decline).
• Avoid generalized, vague risk disclosure language: the more specific and “meaningful”
the discussion of the adverse trend/uncertainty, the more likely it will be found adequate
under Item 303.
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Class Certification after
Halliburton Co. v. Erica P. John Fund,
134 S. Ct. 2398 (2014)
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Refresher on the Basics of Halliburton
• In Basic v. Levinson, the Supreme Court endorsed the “fraud-on-themarket” theory of reliance. Under this theory, Plaintiffs are entitled
to a rebuttable class-wide presumption of reliance on alleged
misstatements in securities fraud class actions. (485 U.S. 224 (1988))
• In Halliburton Co. v. Erica P. John Fund, the Court held that at the
class certification stage, defendants can rebut the presumption by
showing that the alleged misrepresentations did not have an impact
on the company’s stock price. (134 S. Ct. 2398 (2014))
• Arose out of the merger between Halliburton and Dresser Industries, alleged
material misstatements/omissions in the purchase price, suit alleged
securities fraud under SEC Rule 10b-5.
• Holding declined to overrule Basic both because concerns highlighted had
been addressed in Basic and also because stare decisis has special force in
governing legislative context.

• Rather, Court held that securities fraud defendants
must be afforded the opportunity to rebut security
fraud plaintiffs’ presumption of reliance before class
certification with evidence of a lack of price impact.
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Ongoing Dispute About the Extent of Evidence
Permitted to Rebut Presumption of Reliance
• Halliburton remanded to the 5th Circuit, which then
remanded to the district court proceedings consistent.
On a renewed motion for class certification, the district
court certified a narrower class. Erica P. John Fund, Inc., v. Halliburton
Co., 3:02-cv-1152, 309 F.R.D. 251 (N.D. Tex. 2015).

• “The Court finds that Halliburton has not met its burden of
showing lack of price impact with respect to the announcement
of the Baltimore verdict on December 7th. Although the Court
finds that at least some of Halliburton's stock price decline on
that date is likely attributable to uncertainty in the asbestos
environment that also impacted other companies with asbestos
exposure, Halliburton has not demonstrated that uncertainty
caused the entirety of Halliburton's substantial price decline.”
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Ongoing Dispute About the Extent of Evidence
Permitted to Rebut Presumption of Reliance (cont.)
• The Fifth Circuit granted Halliburton’s request for 23(f) appeal, and that
appeal is currently pending. Erica P. John Fund, Inc. v. Halliburton Co.,
No. 15-90038, 2015 WL 10714013 (5th Cir. Nov. 4, 2015). (Oral
argument was held August 31, 2016). The per curiam appeal grant
garnered a concurrence from Judge James L. Dennis, who noted:
• “I do not read Halliburton II to require that any evidence that is somehow related
to price impact must be considered at the class certification stage. Instead,
Halliburton II merely rejected our categorical holding below, prohibiting all direct
evidence of lack of price impact to rebut the presumption of reliance at the class
certification stage. See id. at 2406–07 (describing our holding). The Court did not
hold that issues that would otherwise be strictly merits issues under Amgen can
be raised at the class certification stage merely because they bear on the issue of
price impact. Indeed, materiality, too, is directed at price impact. Halliburton II,
134 S.Ct. at 2413–14. Yet Halliburton II made clear that courts should not consider
defendants' evidence that their alleged misrepresentations were immaterial and
thus had no price impact at the class certification stage. See id. at 2416. The
Supreme Court in Halliburton II did not so much as hint that it intended to
overrule Amgen. Halliburton II, therefore, only allows defendants to introduce at
the class certification stage evidence of lack of price impact that Amgen does not
otherwise preclude, i.e., evidence that “has ... to do with the issue of
predominance at the class certification stage.” Halliburton II, 134 S.Ct. at 2416.
But where the evidence relates to an issue that is “susceptible to common,
classwide proof” and whose resolution in favor of the defendant will “necessarily
defeat every plaintiff's claim on the merits,” the consideration of
such evidence should be left to the merits stage. Id.”
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Circuit Courts Interpreting Halliburton
• IBEW Local 98 Pension Fund v. Best Buy Co., 818 F.3d 775 (8th Cir.
2016)
• Reversed district court decision to certify a securities fraud class on the
grounds that Best Buy had successfully rebutted plaintiffs’ fraud-on themarket reliance.
• “[T]he protracted Halliburton litigation clarified that there is an additional
question at the class certification stage—whether the Rule 10b–5 defendant
can rebut the Basic presumption with evidence showing an absence of price
impact, that is, evidence that severs the link between the alleged
misrepresentation and either the price received (or paid) by the plaintiff, or
his decision to trade at a fair market price.”
• “Here, defendants rebutted the Basic presumption by submitting direct
evidence (the opinions of both parties' experts) that severed any link
between the alleged conference call misrepresentations and the stock price
at which plaintiffs purchased. As plaintiffs presented no contrary evidence of
price impact, they failed to satisfy the predominance requirement of Rule
23(b)(3), and the district court abused its discretion by certifying the class.”

• Judge Murphy dissented, highlighting the ongoing dispute
on how to interpret evidence at the class certification stage.
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Circuit Courts Interpreting Halliburton
• In re Goldman Sachs Group, Inc. Securities Litigation
• Class Certified despite attempted rebuttal in the Southern District
of New York. In re Goldman Sachs Grp., Inc. Sec. Litig., No. 10 CIV.
3461 PAC, 2015 WL 5613150 (S.D.N.Y. Sept. 24, 2015), leave to
appeal granted (Jan. 26, 2016).
• “Halliburton II grants Defendants the right to rebut Plaintiffs'
invocation of Basic's presumption of reliance at the class certification
stage. But here, where Defendants cannot demonstrate a complete
absence of price impact, and where Plaintiffs have demonstrated an
efficient market, the Basic presumption applies, and Plaintiffs have
demonstrated classwide reliance and predominance.” Id. at *7.

• 23(f) petition currently pending.
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Shareholder Litigation Arising
from Corporate Inversions
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• Trends in the uptick in litigation related to corporate inversion
transactions, a type of merger and acquisitions transaction in which
a domestic U.S. company merges with a non-U.S. company, has been
noted by commentators 2014, in large part driven by the surge in
the number of these types of transactions.
• Corporate inversion transactions are disfavored by the current U.S.
Treasury, which issued regulations on September 22, 2014, to deter
companies from using the vehicle. The 2014 regulations eliminated
“certain techniques inverted companies currently use to gain taxfree access to the deferred earnings of a foreign subsidiary,
significantly diminishing the ability of inverted companies to escape
U.S. taxation” and also made it “more difficult for U.S. entities to
invert by strengthening the requirement that the former owners of
the U.S. company own less than 80 percent of the new combined
entity.” The goal was to undermine the economic
rationality of tax inversion transactions.
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In re Medtronic Inc. Shareholder Litigation, No. A15-0858
(Minn.)
• Litigation arising out of Medtronic, Inc.’s acquisition of an Irish
corporation through an inversion. Shareholders allege that the
inversion caused them to incur significant capital-gains taxes and
diluted their corporate ownership. Asserted 12 counts, including
Minnesota state common law and statutory claims.
• District Court dismissed the claims, holding that 10 of the 12 claims
were derivative rather than direct, and the remainder had failed to
state a claim.
• Court of Appeals affirmed in part, reversed in part, and remanded. See
In re Medtronic, Inc., No. A15-0858, 2016 WL 281237, at *2 (Minn. Ct.
App. Jan. 25, 2016), review granted (Apr. 19, 2016). Case is currently
pending before the Minnesota Supreme Court (oral argument held
October 5, 2016).
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Issues to Consider from Medtronic
• Is the claim of the breach of fiduciary duty arising from a tax
inversion a direct or a derivative claim?
• The Court of Appeals, noting the infrequency with which Minnesota state
courts deal with securities actions, turned to Delaware law, and adopted the
standard outlined in Tooley v. Donaldson, Lufkin & Jenrette, Inc.
• “Much of the parties' dispute over whether the claims are direct or derivative in
this case hinges on whether a claim can be direct if it injures all shareholders.
Because Minnesota appellate courts infrequently review shareholder derivative
actions, we turn to Delaware law. See Prof'l Mgmt. Assocs., Inc. v. Coss, 598 N.W.2d
406, 412 (Minn. App. 1999), review denied (Minn. Nov. 23, 1999). Therefore, we
turn to a recent Delaware Supreme Court decision that is on point. In Tooley v.
Donaldson, Lufkin & Jenrette, Inc., the Delaware Supreme Court distinguished
between a stockholder's derivative or direct claim based on whether all the
stockholders or the corporation suffered the alleged harm directly and received
the benefit of the recovery or remedy. 845 A.2d 1031, 1035 (Del. 2004).
Acknowledging confusion caused by language in its earlier decisions, the court
unequivocally held that “a direct, individual claim of stockholders that does not
depend on harm to the corporation can also fall on all stockholders equally,
without the claim thereby becoming a derivative claim.” Id. at 1037. (emphasis
added). Therefore, under Tooley, a stockholder may bring a direct claim even if all
shareholders are similarly injured and received the benefit of the recovery, so long
as the injury is not suffered by the corporation. Id.” 2016 WL 281237, at *3.
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Issues to Consider from Medtronic
• Is the imposition of an involuntary capital-gains tax a
compensable injury for stockholders?
• The Court of Appeals held that it could, and noted that “certain
shareholders, including appellant, suffered harm different than
other shareholders. As previously mentioned, the Individual
Respondents received the Excise Tax Reimbursement to
compensate them for the 15% excise tax. Other shareholders
must pay this tax without any compensation from Medtronic.
Respondents concede that, if the injury is separate and distinct
from an impact on shareholders as a whole, the claim is direct.”
Id. at *5.
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