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Sales tax treatment of internet-based discount coupons has been the subject of formal
guidance from a few states, with many others starting to take notice. In this article, state
tax consultant Sylvia Dion discusses the Massachusetts Department of Revenue’s newly issued guidance on the collection and remittance of sales tax on ‘‘deal-of-the-day’’ vouchers,
illustrating how sales tax should be calculated when a qualifying promotional voucher is redeemed for a taxable product or meal.

Massachusetts Issues Final Directive on Applying Sales Tax
To Third-Party ‘‘Deal-of-the-Day’’ Qualifying Promotional Vouchers
BY SYLVIA F. DION, CPA
ithin the last year, several states have come forward with formal guidance on the sales tax implications of deal-of-the-day transactions. Specifically, states have begun to address both the character and taxability of discount vouchers issued in
conjunction with third-party deal-of-the-day promotions, and have identified the tax base on which sales
tax should be calculated upon redemption of such
vouchers. Last month Massachusetts issued Department of Revenue Directive 12-4, ten months after having issued the first of two working drafts. This article
details the guidance in that final directive.

W

Massachusetts Issues Final Guidance On
‘Deal-of-the Day’ Transactions
On July 16, 2012, the Massachusetts Department of
Revenue (the Department) issued Directive 12-4: Application of Sales Tax to Sales and Redemption of QualifySylvia Dion is a CPA and State & Local Tax
Consultant, and the creator, author, and publisher of ‘‘The State and Local Tax Buzz’’—
www.thestateandlocaltaxbuzz.com—a professional tax blog focused on SALT issues and
developments. Sylvia can be reached via
email at sylviadion@verizon.net or by phone
at (978) 846-1641.

ing Promotional Vouchers.1 Directive 12-4 begins by
describing a typical deal-of-the-day transaction as a
marketing technique where vendors contract with
third-party marketers to sell and distribute vouchers on
the internet at below face value to potential customers
for subsequent redemption toward the purchase of taxable property or meals at the vendors’ establishments.2
Noting that the promotional arrangements described
are known under various names in the marketplace, including Deal of the Day, Groupon and LivingSocial, the
Directive defines a ‘‘qualifying promotional voucher’’ as
one that clearly states ‘‘both the time limited promotional (face) value and the amount paid by the customer
for the voucher’’ and ‘‘must remain valid for redemption for at least the amount paid by the customer indefinitely.’’ As discussed below, a third-party deal-of-theday voucher that meets this definition receives the beneficial tax treatment set forth in Directive 12-4.
1
Mass. Dept. of Rev. Directive 12-4: Application of Sales
Tax to Sales and Redemption of Qualifying Promotional
Vouchers, July 16, 2012. A directive is a public written statement, signed by the Massachusetts Commissioner of Revenue,
which provides details or supplementary information; clarifies
ambiguities; resolves inconsistencies; or explains or elaborates
upon issues, concerning current Department policy, practice
or interpretation. Mass. Regs. Code tit. 830, §62C.3.1(5)(b).
2
For a more detailed explanation of the mechanics of ‘dealof-the-day’ transactions, see ‘‘State Tax Issues to Consider
with ‘Groupons’ And Other Third-Party ‘Deal of the Day’ Programs’’, Tax Management Multistate Tax Report (Vol. 19, No.
4), Bloomberg BNA, April 27, 2012, pg. 193.
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Key Issues Addressed
Directive 12-4 addresses two key issues:
1. Whether the sale of a qualifying promotional
voucher that may be redeemed for taxable property or
meals at face value is subject to sales or use tax at the
time of sale.
2. The sales price subject to tax when taxable tangible personal property or meals are purchased using a
qualifying promotional voucher.
This second issue deals with the impact of deal-ofthe-day discounts on the sales price subject to sales tax.
As to issue 1, Directive 12-4 states that tax is not due
upon the initial sale of a qualifying promotional
voucher.3 The Department concludes that the sale of
such vouchers issued by third parties should be treated
like ‘‘gift certificates’’ at the time of sale and any resulting tax is due when a voucher is redeemed, not when it
is issued. This means that at the point in time when the
third-party deal-of-the-day marketer charges a subscriber’s credit card for the purchase of a qualifying
promotional voucher, the transaction is the equivalent
of a gift certificate sale even if the customer is purchasing specific taxable products or meals.
With respect to the second issue, Directive 12-4
states that the sales price subject to tax in transactions
where the retail customer uses a qualifying promotional
voucher is ‘‘the amount paid by the customer for the
voucher plus any additional cash or other consideration
paid to the vendor by the customer in consideration for
the sale’’ of the taxable tangible personal property or
meal.4 The Directive adds that the vendor must report
that amount as gross receipts subject to tax on its sales
and use tax return, and separately state the sales tax on
any receipt issued to the customer as required by the
Massachusetts sales tax laws.5

Discussion of the Law
In its discussion of the law as it applies to the first issue, the Department cites a 1981 Massachusetts Letter
Ruling6 in which the Department concluded that the
sale of gift certificates (a ‘‘Company’s transfer of the
certificates to its customers’’) did not involve a transfer
of tangible personal property within the meaning of the
sales tax law,7 and any sales tax due was to be collected
at the time when the vendor makes a sale of a meal or
other taxable sale, and the purchaser presents a gift
certificate in lieu of cash.8 In Directive 12-4, the Depart3

Directive 12-4, Directive 1.
Directive 12-4, Directive 2.
Mass. Gen. L. ch. 64H, §5 requires that ‘‘[u]pon each sale
of tangible personal property taxable under the provisions of
this chapter the amount of tax collected by the vendor from the
purchaser shall be stated and charged separately from the
sales price and shown separately on any record thereof at the
time the sale is made, or on any evidence of sale issued or used
by the vendor.’’
6
Massachusetts Letter Ruling 81-4: Gift Certificates, Jan. 5,
1981.
7
See Mass. Gen. L. ch. 64H, §1(15), defining ‘‘tangible personal property’’ as ‘‘personal property of any nature consisting
of any produce, goods, wares, merchandise and commodities
whatsoever . . . but . . . not rights and credits . . . .’’
8
Letter Ruling 81-4 also concludes that when the purchaser
presents a gift certificate in lieu of cash, the ‘‘sales price’’ includes the face value of the certificate as well as any cash or
4
5
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ment concludes that ‘‘the sale of vouchers described in
this Directive issued by third parties should be treated
like gift certificates at the time of sale; thus any tax is
due when the vouchers are redeemed, not when they
are issued.’’
For purposes of the second issue—determining the
price to which the sales tax applies—Directive 12-4
highlights the statutory definition of ‘‘sale price,’’ stating that ‘‘sale price’’ subject to sales tax ‘‘excludes (i)
cash discounts allowed and taken on sales.’’9 The Directive then points to the Massachusetts regulation on Discounts, Coupons and Rebates,10 the pertinent part
which reads:
Manufacturer’s and Retailer’s Coupons. For
purposes of 830 CMR 64H.1.4(2), a ‘‘manufacturer’s coupon’’ is a coupon issued by the manufacturer, supplier or distributor of tangible personal
property to be redeemed by a retail purchaser of
that property. A ‘‘retailer’s coupon’’ is a coupon issued by a retail vendor. Generally, manufacturer’s
coupons and retailer’s coupons that entitle the retail customer to a reduction in the sales price at
the time of the sale will be treated like cash discounts. See 830 CMR 64H.1.4(1). 11 Other types of
coupons will not be treated as cash discounts.12
[Footnotes added.]
The Directive then emphasizes that a ‘‘qualifying
promotional voucher or coupon published on the Internet by a third party under a contractual arrangement
with the vendor as described in this Directive will be
treated similar to a retailer’s coupon that reduces the
vendor’s gross receipts subject to tax.’’ [Emphasis
supplied.] Directive 12-4 further adds that ‘‘during the
period of time that the promotional value is in effect (including any voluntary extension of stated promotional
period by the vendor), the difference between the promotional (face) value of the voucher and the amount acother consideration paid. It should be noted that the letter ruling’s use of the term ‘‘face value’’ is intended to describe the
monetary equivalent that a customer would be given credit for
upon the presentation of the gift certificate described in the letter ruling. This appears to be consistent with the description of
face value as used in Directive 12-4. Yet, the letter ruling concludes that the sales price subject to tax includes the face value
of the gift certificate and appears to be at odds with Directive
12-4. However, the letter ruling is cited by the Directive strictly
for proposition of when sales tax is due, not for determining
the ‘‘sales price’’ on which the tax is calculated. Moreover, the
letter ruling addresses gift certificates, not qualifying promotional vouchers.
9
Mass. Gen. L. ch. 64H, §1. The statute defines ‘‘sales
price’’ as ‘‘the total amount paid by a purchaser to a vendor as
consideration for a retail sale, valued in money or otherwise.’’
And in determining the sales price ‘‘there shall be excluded. . .
(i) cash discounts allowed and taken on sales.’’ To say that
cash discounts are excluded from sales price is to say that a
cash discount reduces sales price.
10
Mass. Regs. Code tit. 830, §64H.1.4.
11
Mass. Regs. Code tit. 830, §64H.1.4(1) states ‘‘[c]ash discounts allowed and taken at the time of sale are excluded from
the sales price of tangible personal property upon which the
sales tax is based.’’
12
Under Mass. Regs. Code tit. 830, §64H.1.4(2)(c), captioned ‘‘Other Coupons,’’ coupons, certificates or vouchers issued in connection with ‘‘bundled transactions’’ are not manufacturer’s or retailer’s coupons, and any resulting reduction in
the amount paid by the retail customer will not be treated as a
cash discount.
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3
tually paid by the retail customer for the voucher is excluded from the sales price subject to tax as a cash discount.’’ However, ‘‘nonqualifying vouchers, including
any that do not state the amount paid by the retail customer for the voucher, will not be treated as retailer’s
coupons and no reduction should be made to the sales
price subject to tax.’’13
In other words, a vendor should treat the difference
between the full redemption value of the qualifying promotional voucher and the amount the customer paid for
the voucher as a cash discount, but cannot treat this difference as a cash discount to reduce sales price if the issued voucher does not meet the ‘‘qualifying’’ criteria.
Finally, Directive 12-4 states that a vendor’s books
and records must accurately identify the source and
type of vouchers or coupons used by its customers, and
that such records must be kept for the amount of time
specified in the Record Retention Regulation,14 and
must be produced for review by the Department in the
course of an audit of the vendor.

Directive 12-4 Examples
To illustrate the application of its guidance, Directive
12-4 includes five examples.
The first example details a scenario in which a customer purchases a third-party deal-of-the-day qualifying promotional voucher for $20 which can be applied
towards a $40 restaurant meal within a one year promotional period. The customer redeems the voucher within
the promotional period for a $40 meal, the exact promotional value of the voucher. Because this qualifying promotional voucher was used within the promotional period, sales tax is due on the amount paid for the
13
From this point forward in the Directive, the Department
refers to the treatment of a retailer’s coupon and no longer references manufacturers’ coupons even though Massachusetts
provides the same treatment to retailers’ and manufacturers’
coupons. The Department may have chosen to exclude further
comparison to manufacturers’ coupons because the majority
of states do not treat discounts from manufacturers’ coupons
as cash discounts allowed and taken, reducing sales price. The
Department may have realized that keeping a reference to the
treatment of a manufacturer’s coupon may cause confusion to
practitioners and taxpayers who are more familiar with how
manufacturer’s discounts are treated in other states.
14
The Massachusetts record retention regulation, Mass.
Regs. Code tit. 830, §62C.25.1, requires the preservation and
maintenance of ‘‘permanent books of account or records, sufficiently accurate and complete to establish the amount of
gross income, deductions, credits or other matters required to
be shown by such person in any return of such tax or information.’’ Records must be kept as long as their contents are material in the administration of Massachusetts tax laws. At a
minimum, unless the Commissioner consents in writing to an
earlier destruction, the records must be preserved until the
lapse of the statute of limitations for making additional assessments for the period for which the return was due. Generally,
this is three years after the due date of the return or the date
the return is actually filed, whichever occurs later. Mass. Regs.
Code tit. 830, §62C.25.1(7).
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voucher, or $20.15 The restaurant should report the $20
of gross receipts on its sales and use tax return.16
In the second example, the same facts apply except
that the customer’s total restaurant bill is $75. Because
the qualifying promotional voucher is redeemed within
the promotional period, the $20 deal-of-the-day voucher
discount is allowed to reduce the customer’s total bill
down to $55 ($75 - $20 = $55), which is the amount subject to sales tax. This is consistent with the Directive’s
language that sales tax is due on the amount paid by the
customer for the voucher, here $20, plus any additional
cash or other consideration paid to the vendor by the
customer at the time of sale, $35 ($75 less the $40 promotional value of the voucher equals $35). In this second example, the restaurant should report the $55 of
gross receipts on its sales and use tax return.17
The same facts once again apply to the third example
except that the customer’s total restaurant bill is $30;
$10 less than the full $40 promotional value of the
voucher. The qualifying promotional voucher is once
again, redeemed within the promotional period. However, because the customer has purchased a meal totaling less than the full promotional value of the voucher,
the Directive’s example advises that the restaurant
should charge the customer sales tax on the amount
paid for the voucher which bears the same ratio as the
value of the meal received to the full promotional value
of the voucher. In this case, the customer would owe
sales tax on $15, or 30/40 of the $20 amount paid for the
voucher. The restaurant should report $15 of gross receipts on its sales and use tax return.
This third example also considers that a customer
may request the restaurant to apply the unused value of
the voucher ($10) to cover his sales tax due.18 The Directive emphasizes that a vendor who allows a customer to apply the voucher’s remaining value to cover
the sales tax due must still remit the full amount of tax
due on the transaction even if the vendor did not collect
any cash from the customer.19
In a fourth example the same facts apply, i.e., a qualifying promotional voucher for a $40 meal at a particular restaurant is purchased for $20. However, in this example the customer redeems the qualifying promotional voucher after the expiration of the promotional
period and the restaurant honors the voucher only for
the amount the customer paid, or $20. In this case, sales
tax is due on the full $40 cost of the meal; what the customer paid for the voucher, $20, plus the additional $20
the customer was required to pay since the voucher
15
Directive 12-4, ex. 1. Note that the tax would be calculated based on the Massachusetts general state rate of 6.25
percent plus the additional 0.75 percent local option tax rates,
if the voucher is redeemed in a city or town that has adopted
the local tax on meals.
16
Directive 12-4, ex. 1.
17
Directive 12-4, ex. 2.
18
Although the merchant agreements of two of the most
popular deal-of-the-day marketing programs state that merchants may not allow a customer to use any part of their
voucher to cover sales tax, a customer who does not use the
full value of his voucher may not wish to produce any additional cash to cover the sales tax due. In these circumstances,
many merchants may decide, as a matter of good customer relations, to allow customers to apply a portion of their vouchers
to cover the sales tax due where less than the full value of the
voucher is redeemed.
19
Directive 12-4, ex. 3.
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could no longer be applied to cover the entire $40 bill.
The restaurant should report $40 of gross receipts on its
sales and use tax return.20
Finally, a fifth example includes a scenario where a
customer purchases for $150 a qualifying promotional
voucher for a $300 golf package. The package includes
non-taxable green fees normally valued at $250 and a
taxable golf cart rental fee normally valued at $50. Because the customer redeems his voucher within the promotional period, sales tax is due on the amount paid for
the voucher. However, as the $150 voucher price included both a taxable and a non-taxable component,
the discounted voucher price must be prorated based
on the relative value of the components to determine
the amount of sales tax due. In this scenario sales tax is
calculated as follows: the $50 full value of the golf cart
rental divided by the $300 total full value of the golf
package times the $150 paid for the voucher times the
sales tax rate (50/300 = 16.6 percent times $150 = $25
times Massachusetts’ 6.25 percent tax rate = $1.56 sales
tax due).21

Journey to a Final Directive; Prior Working
Drafts
On September 16, 2011, the Department released its
first draft guidance on the sales tax implications of
third-party coupon discounts in Working Draft Directive 11-XX, Application of Sales Tax to Sales and Redemptions of Third Party Coupons.
Working Draft Directive 11-XX applied to third-party
deal-of-the-day promotional arrangements such as
those known in the marketplace as Groupon and LivingSocial, and addressed two key issues: 1) whether the
sale of a third-party certificate is subject to sales or use
tax; and 2) what value should be used to determine the
amount subject to sales tax when taxable personal
property or meals are purchased using a third-party
certificate.22 Nine months later, on June 14, 2012, based
on public comments received, the Department issued a
second Working Draft Directive, 12-XX, Application of
Sales Tax to Sales and Redemption of Qualifying Promotional Vouchers,23 which revised the working draft
directive originally released September 16, 2011.
Like the first Working Draft (11-XX), the second
Working Draft (12-XX) stated that it applied to similar
types of deal-of-the-day promotional arrangements and
addressed the same two key issues. However, there
were significant changes between the two draft directives.
The first significant difference was the second Working Draft’s addition of the defined term ‘‘qualifying promotional voucher.’’ The first Working Draft Directive
(11-XX) did not describe any minimum qualifying characteristics that a deal-of-the-day voucher must possess.
The second Working Draft (12-XX), as adopted by final
20

Directive 12-4, ex. 4.
Directive 12-4, ex. 5.
See ‘‘State Tax Issues to Consider with ‘Groupons’ And
Other Third-Party ‘Deal of the Day’ Programs,’’ Tax Management Multistate Tax Report at p. 197, (Vol. 19, No. 4),
Bloomberg BNA, April 27, 2012, for a detailed discussion of
Massachusetts Working Draft Directive 11-XX.
23
Mass. Dept. of Rev., Working Draft Directive 12-XX, Application of Sales Tax to Sales Tax to Redemption of Qualifying Promotional Vouchers, June 14, 2012.
21
22
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Directive 12-4, required that the voucher clearly state
‘‘both the time limited promotional (face) value and the
amount paid by the customer for the voucher’’ and that
the voucher ‘‘must remain valid for redemption for at
least the amount paid by the customer indefinitely.’’
The second difference between Working Draft
11-XX and Working Draft 12-XX is of particular significance. In the later draft, the Department changed its position regarding the sales price subject to tax when a
customer redeems a third-party certificate or coupon
for taxable products or meals. In its first Working Draft
(11-XX), the Department had concluded that a certificate or coupon issued by a third-party (as described in
Draft Directive 11-XX) did not qualify as a manufacturer’s or retailer’s coupon, because it was issued by neither manufacturer nor retailer and, therefore, would
not be treated as a cash discount that reduces the taxable sales price. In the second Working Draft 12-XX
(June 2012), the Department allowed third-party dealof-the-day ‘‘qualifying promotional vouchers’’ to be
treated like a retailer’s coupon reducing taxable sales
price.
Of particular interest is the department’s citation to
the same Massachusetts regulation on discounts, coupons and rebates24 in each working draft for its differing conclusions on the proper sales tax treatment. The
regulation was also cited in the final Directive 12-4,
which adopts the position of the second Working Draft.
The change in the Department’s position, and the continued viability of the regulation as supporting authority, was accomplished by adding qualifying requirements for deal-of-the-day vouchers to function as retailer’s coupons.25 For purposes of receiving sales tax
treatment similar to a retailer’s coupon, the voucher
must clearly state both the time limited promotional
(face) value and the amount paid by the customer for
the voucher and must remain valid for redemption for
at least the amount paid by the customer indefinitely.
As the Department had already addressed the most
significant changes in Working Draft 12-XX, there was
little changed between the June 2012 Working Draft
(12-XX) and the final Directive 12-4. The only notable
change was new parenthetical language, clarifying that
any voluntary extension of the stated promotional period by the vendor is to be included in the period of time
during which the promotional value is in effect. The impact of this additional language is that a qualifying promotional voucher will be treated similar to a retailer’s
24

Mass. Regs. Code tit. 830, §64H.1.4.
Both Working Drafts and Final Directive 12-4 also cited
the decision in Lisa McGonagle v. Home Depot, U.S.A Inc., 915
N.E.2d 1083. (Mass. App. Ct. 2009), appellate review denied,
455 Mass. 1108 (Mass. 2009). At issue in Home Depot was
whether the retailer engaged in unfair or deceptive practices
because it did not allow a reduction in sales price for Energy
Federation Inc. (‘‘EFI’’) coupons in the calculation of sales tax.
The court ruled in favor of the retailer, holding that it did not
engage in unfair deceptive practice, in disallowing a reduction
in the sale price, as the EFI coupons did not qualify as either a
manufacturer’s or retailer’s coupon. In Working Draft Directive 11-XX the Department inferred that the third-party dealof-the-day coupons were like the EFI coupons in Home Depot
and, thus, it was proper to disallow a reduction in taxable sales
price. However, in Working Draft Directive 12-XX and in Directive 12-4, the Department cited the same case, but this time
distinguished the qualifying promotional voucher discounts
from the EFI coupon discounts.
25
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coupon even after the stated promotional period has expired, if the vendor agrees to honor the full value of the
voucher. This language also implies that the expiration
of the promotional period does not necessarily cause a
voucher to cease to be ‘‘qualifying,’’ as a voucher is
deemed to be ‘‘qualifying’’ if it includes the documentation required on its face and remains valid for redemption for at least the amount paid by the customer indefinitely.
Also newly added to the final Directive 12-4, was Example 3, which as noted earlier, illustrates how merchants should calculate sales tax when a qualifying promotional voucher is redeemed within the promotional
period for a taxable product or meal that totals less than
the full value of the voucher.

Effective Date
Although Directive 12-4 does not explicitly state an
effective date, the Massachusetts regulation on Public
Written Statements26 provides that a Directive is prospective in effect, except to the extent that it expressly
provides otherwise.27 Directive 12-4 gives no indication
that its guidance is retroactive. Therefore, the guidance
in Directive 12-4 is prospective from the date issued,
July 16, 2012. And although Working Draft Directive
11-XX and Working Draft Directive 12-XX were indicative of the Department’s position on the treatment of
third-party deal-of-the-day discounts, the guidance in
both Draft Directives was not final and, as seen in this
history of Directive 12-4, subject to change.
Still some merchants may have followed the Department’s earlier guidance in Working Draft Directive
11-XX and charged sales tax on the full value of the taxable products or meals redeemed. In this case, a merchant may have over-collected and over-remitted sales
tax. Merchants should be advised that although technically an opportunity to file a refund claim for over remitted sales taxes may exist, the Massachusetts regulation on abatements requires that a merchant first remit
any over-collected sales tax to its customers and be able
to provide substantiation to that effect.28 This means
26

Mass. Regs. Code tit. 830, §62C. 3.1.
Mass. Regs. Code tit. 830, §62C.3.1(5)(f).
28
‘‘Where an application for abatement is made by a vendor subject to the sales and use tax, no refund of money shall
be made until the vendor establishes to the satisfaction of the
27
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that from a practical perspective, a merchant would
need to refund its customers the overpaid sales tax
prior to submitting an abatement claim. As the great
majority of deal-of-the-day promotions are offered by
local merchants, it is unlikely that a merchant would
make the extra effort of refunding over-collected sales
tax in order to file a refund claim. It is also unlikely that
most customers would seek a refund of a few dollars of
overpaid sales tax.29 Thus, the result is that to the extent sales tax was over-collected based on following the
guidance in the Working Draft Directive 11-XX, these
monies will likely remain with the Department of Revenue.
Merchants should also be advised that in the event of
an audit, a merchant should not be penalized for failing
to charge sales tax on the full-value of the taxable products or meals redeemed as the guidance in Working
Draft Directive 11-XX was never final and cannot be
used by the Department’s enforcement division against
a taxpayer.

Conclusion
This evolution of Directive 12-4, and the change in
the Department’s position, highlights that until final
guidance is issued a Draft Directive is simply that – a
draft position. The length of time involved in issuing a
final Directive, as well as the fact that, to date, less than
ten states have issued formal guidance, also highlights
that states continue to grapple with the sales tax implications of deal-of-the-day instruments.30 Thus, taxpayers who participate in deal-of-the-day promotions in
multiple states should note that the guidance either varies from state to state or is at this time non-existent.
Commissioner, that it has repaid or credited or will repay or
credit any purchaser who has paid the tax to the vendor in the
amount for which the application is made.’’ Mass. Regs. Code
tit. 830, §62C.37.1(6)(b).
29
However, this would not preclude several taxpayers from
joining together and filing a class action suit for their collective
overpaid sales tax.
30
For an overview of guidance issued in New York, California, Maine, Iowa, Kentucky and Illinois, as well as an overview
of the Streamlined Sales Tax activities on developing an interpretive rule, see ‘‘State Tax Issues to Consider with ‘Groupons’
And Other Third-Party ‘Deal of the Day’ Programs’’, Tax Management Multistate Tax Report (Vol. 19, No. 4), Bloomberg
BNA, April 27, 2012, pg. 193.
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How internet-based discount coupons should be treated for sales tax purposes has been
the subject of formal guidance from a few states, with many others starting to take notice.
Third-party marketers of discount coupons as well as merchants retailing the goods and services need to know who is responsible for collecting and remitting the sales tax, and the
amount upon which the tax is calculated. In addition, discount coupons expiring without
being redeemed may raise unclaimed property issues under state escheat laws. In this article, state tax consultant Sylvia Dion discusses the business models and state tax implications associated with these internet transactions, commonly known as ‘‘deal-of-the-day’’
programs.

State Tax Issues to Consider With ‘Groupons’
And Other Third-Party ‘Deal-of-the-Day’ Programs
BY SYLVIA F. DION, CPA
roupon and LivingSocial are arguably the biggest
and most widely subscribed to web-based ‘‘dealof-the-day’’ discount coupon programs. As the
popularity of these programs continues to grow, and as
new competitors following the same business model enter the marketplace, state officials are taking an increased interest in the potential state tax implications
associated with deal-of-the-day transactions.

G

Where sales taxation is concerned, states are recognizing the potential for lost revenue because the existing rules on the impact of discounts on sales price could
greatly diminish the sales tax base. States are also recognizing the potential for increasing state revenues by
Sylvia Dion is a CPA and State & Local Tax
Consultant with extensive multistate experience. She is also the creator, author,
and publisher of ‘‘The State and Local Tax
Buzz’’—www.thestateandlocaltaxbuzz.com—a
professional tax blog focused on SALT issues
and developments. Sylvia can be reached via
email at sylviadion@verizon.net or by phone
at (978) 846-1641.

asserting that expired deal-of-the-day instruments meet
the definition of unclaimed property for state escheat
laws.
This article discusses guidance that has been issued
by several states in the last few months and contrasts
the various positions states are taking. It also touches
on unclaimed property issues associated with deal-ofday instruments.

Mechanics of ‘Deal-of-the-Day’
Transactions
Understanding the process involved in deal-of-theday transactions, and the roles and actions carried out
by the various parties, is necessary for the ensuing discussion on the tax implications of these transactions.
Following is an overview of the how the most common
deal-of-the-day programs work.
Subscribers to Groupon, LivingSocial,1 and other
deal-of-the-day sites receive a ‘‘Daily Deal’’ email in
1
Although Groupon and LivingSocial are considered the
number one and number two players in the ‘‘deal-of-the-day’’
marketing space, in the past few years several Groupon-type
competitors have emerged. It is uncertain whether all deal-of-
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which discounted products and/or services2 are offered.
Merchants offering these ‘‘deals’’ are predominantly
from within the subscriber’s local market.3 Subscribers
are given a specified amount of time to ‘‘buy’’ the daily
deal, typically only a few hours or days. The psychology
behind this marketing tactic is to create a sense of
urgency—subscribers must quickly decide if they will
purchase ‘‘the deal.’’
For the merchant offering a Groupon, the primary
benefit is the potential to increase the merchant’s customer base and create repeat customers. If a minimum
number of people choose to ‘‘buy’’ before the offer expires, the deal becomes effective, or as Groupon says,
‘‘the deal is on.’’4 Groupon obtains payment for the
specified deal by charging the subscriber’s credit card
and in turn makes available to the subscriber (or to the
subscriber’s designated transferee) a ‘‘voucher’’ that
the customer may present as a printed certificate or virtual mobile device coupon. The voucher includes any
applicable restrictions or limitations on its use as determined by the merchant, including the expiration date
for presenting the voucher for redemption.
Although Groupon charges the subscriber’s credit
card and obtains the monies associated with the deal,
Groupon does not charge or collect sales tax and explicitly turns this responsibility over to the merchant. Groupon’s Merchant Account Terms and Conditions Agreement requires merchants to acknowledge that they are
registered for sales tax collection purposes and will be
responsible for collecting and remitting all applicable
taxes.5 Similarly, in its Subscriber’s Frequently Asked
Questions (FAQ), Groupon’s response to how much
sales tax subscribers should expect to pay on their deals
is that it is ‘‘every merchant’s responsibility to collect
and remit tax as required by applicable law.’’6
the-day marketers structure their ‘‘deals’’ in exactly the same
way; however, given the success of the Groupon business
model, it is likely that many operate similarly. Therefore, the
guidance issued by the states discussed in this article applies
to any Groupon-type transaction.
2
Although the terms ‘‘products’’ and ‘‘services’’ are used
throughout this article and in the guidance issued by the
states, the offerings in Groupon-type promotions are not limited strictly to tangible products or services. Also included are
meals, beverages, and experiences.
3
Although the great majority of deal-of-the-day promotions
are from local establishments, national retailers, including The
Gap, Old Navy, and Bath and Body Works, also have marketed
promotions though Groupon.
4
Unlike Groupon, LivingSocial does not require that a
minimum number of deals be sold for the promotion to go live.
5
Groupon’s Merchant Account Terms and Conditions
Agreement, Section 6: Representations and Warranties, requires merchants to represent that they (i) are registered for
the collection of sales, use, and other similar taxes in all states
and localities in which goods and/or services will be made
available pursuant to the terms and presentation of the vouchers; and (ii) will collect and remit all applicable state or local
sales, use, hotel occupancy, and other similar taxes that may
apply to the redemption of the vouchers or the supplying of
goods or services.
6
The following question and answer appear in Groupon’s
Subscriber’s FAQ: ‘‘Q: How much sales and use tax should be
charged when a Groupon is redeemed? A: States and cities often have complicated sales and use tax laws that may be confusing to you. Factors such as where you live, where you redeem your Groupon and for what goods or services you redeem it may affect how the Groupon is treated for purposes of
taxation. It is every merchant’s responsibility to collect and re-
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After Groupon collects and processes the subscriber’s payment, Groupon remits the contracted percentage of the payment to the participating merchant. A
50/50 split is often quoted as a typical Groupon/
merchant split, but because every deal is specifically determined by the merchant with the assistance of Groupon’s merchant account services representative, the exact split may vary. An example of a Groupon
arrangement would be an offer of a product or service
valued at $50 for the discounted voucher price of $25.7
Groupon would charge the subscriber’s credit card the
$25 price and split this amount according to the agreed
percentage. Actual payment for all deals sold would be
remitted to the merchant at some future date as dictated
by the payment terms of the merchant’s agreement.
Assuming a split of 50 percent to each, the merchant
would receive $12.50 on each deal sold. In essence, the
merchant has sold a product or service valued at $50 for
$12.50. Although the merchant also receives marketing
and support services from Groupon, the $37.50 ‘‘discount’’ represents unreimbursed revenue—money the
merchant has spent that is anticipated to bring in new
business.
Although the financial arrangements of most Groupon and comparable deal-of-the-day arrangements
work similarly, i.e., subscribers purchase discounted
products or services for which the merchant ultimately
receives substantially less than full value, there is a nuance to consider. In some Groupon transactions, the
subscriber is prepaying for a specific item or service,
e.g., a specific piece of jewelry or an hour’s massage,
while in others subscribers are buying vouchers that
can be used to purchase what they wish from the retailer’s offerings. In the former, an actual sale of the product or service has occurred (even if possession does not
take place until a later date), while the latter operates
like a gift card or gift certificate in that what has been
purchased is a cash equivalent that can be applied toward the purchase of any combination of products or
services offered by the merchant. However, as the specifics of what will be acquired are not yet known,
whether the redemption will result in sales tax being
due may not be determinable upon the sale of the
voucher. Therefore, the nature of the Groupon arrangement may impact the amount subject to sales tax in that
these transactions are not all the same.

Overview of State Tax Treatment
Of Retailers’, Manufacturers’ Discounts
In general, states express the impact of various types
of discounts, coupons, rebates, and the like on sale
price by defining what is includable in and excludable
from sale price. That is, the general definition of ‘‘sale
price’’ is first explained, followed by an explanation of
items that are excluded from or ‘‘not part of’’ sales
price.
mit tax as required by applicable law.’’ See Groupon subscriber FAQ at: http://www.groupon.com/faq.
7
Groupon’s Subcriber’s Terms of Sale states that a voucher
has two separate values: (a) the ‘‘amount paid’’ and (b) the
promotional value. The ‘‘promotional value’’ is the additional
value beyond the amount paid. Together, the amount paid and
the promotional value equals the ‘‘full offer value’’ of the
voucher. See Groupon subscriber terms at: http://
www.groupon.com/terms#terms-of-sale.
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Considering that a merchant may receive substantially less than the full value, i.e., normal sale price, of
the product or service offered through the promotion,
one might presume that an amount less than the full
value would be subject to sales tax. Two of the most
common types of discounts offered to entice customers
to purchase a product or service are retailers’ and
manufacturers’ discounts.8 In general, states treat a retailer’s discount, such as one where a retailer creates its
own coupon, as a ‘‘cash discount allowed and taken.’’
Because the retailer incurs an economic loss, a majority
of the states allow the ‘‘cash discount allowed and
taken’’ to be excluded from sale price. Thus, where a retailer’s discount has been offered and applied, sales tax
is due on the sale price after discount.
A typical manufacturer’s discount is one where the
manufacturer of a product offers a coupon or certificate
that a customer can present to a participating retailer
who in turn allows a reduction in the sales price for the
amount of the manufacturer’s discount. When a retailer
applies a manufacturer’s discount to a sale, a majority
of the states do not treat these as allowable cash discounts. In essence, manufacturers’ coupons are treated
like cash because a retailer who accepts them is ultimately reimbursed by a third party. When a manufacturer’s discount coupon is used, sales tax is charged on
the full sale price because that is the amount the retailer
ultimately receives—in part from the customer, and the
balance from the manufacturer or another third party.

States Come Forward With ‘Groupon’
Guidance
Given the popularity and growth of third-party, webbased social coupon programs, it is not surprising that
states have been paying closer attention to these dealof-the-day transactions. In particular, absent definitive
guidance, it is easy to see how a retailer that offers a
Groupon may view and treat the Groupon discount
similarly to a retailer’s discount. As noted, a retailer
that offers a Groupon receives substantially less than
the full value of the product or service offered through
the deal.
As there is no reimbursement of the forgone revenue, the merchant funds the entire discount and resulting loss of revenue. Therefore, in essence, a Groupon discount has many characteristics of a retailer’s
discount. Perhaps this is why in recent months several
states have issued guidance in the form of administrative pronouncements, informational and instructional
bulletins, and department website information.

New York
In September 2011, New York became one of the
first states to issue definitive guidance on the impact of
discounts associated with the purchase of third-party
deal-of-the-day vouchers on sale price. New York’s
guidance, articulated in a technical services bulletin
(TSB),9 is also the most comprehensive to date. Not
8
Other types of discount that may be offered include ‘‘buy
one, get one free’’ offers, early payment discounts, and supermarket club card discounts.
9
A New York technical services bulletin is an informational
statement of existing department policies or of changes to the
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only does the TSB address whether sales tax is due at
the time a customer purchases the deal, it also differentiates the sales tax treatment based on the nature of the
voucher issued.10
The TSB confirms that sales tax is not due on the sale
of the voucher by the deal site, but that sales tax is due
at the time the voucher is redeemed by the customer if
the voucher is redeemed for taxable products or services. Regarding the value subject to sales tax, the guidance separates deal-of-the-day vouchers into two categories: specific product or service vouchers, and stated
face value vouchers. The amount of sales tax ultimately
due depends upon the category into which the voucher
falls.

Specific Product or Service Voucher
According to the TSB, if the voucher is for a specific
product or service (for example, one oil change, an
hour’s massage, or a specific item or product), sales tax
is due on the amount the customer paid for the
voucher—that is, tax is due on the sale price after applying the promotional discount. In the guidance, the New
York Department of Taxation and Finance added that
sales tax is due on the amount the customer paid for the
voucher even if the voucher lists the full price of the
product or service the customer has purchased.11
The TSB also explained how a merchant should treat
situations where a specific product or service voucher is
issued for multiple products or services. Where a specific product or service voucher can be redeemed more
than once for a specifically identifiable taxable product
or service, the department said the amount subject to
sales tax on each redemption is determined by dividing
the total amount the customer paid for the voucher by
the number of times the voucher may be redeemed. To
illustrate this, the TSB included an example in which a
customer has purchased a $20 voucher redeemable for
two oil change services at a New York-based business.
Because this voucher is redeemable only for these specific services, sales tax will be due on the amount the
customer paid for the voucher, or $20. However, as the
voucher may be redeemed on up to two separate occasions, the merchant would divide the voucher price in
half and charge sales tax on half of the $20, or $10, on
each of the two oil changes.12
In some situations, a customer purchases a specific
product or service voucher that is redeemable for a
combination of products and/or services, some of which
are taxable and some of which are not. If the voucher
does not allow the customer the option of purchasing
the products or services separately, the TSB stated that
the ‘‘transaction will be treated as the sale of taxable
and exempt items sold as a single unit’’ and directed
law, regulations, or department policies. It is accurate on the
date issued. Subsequent changes in the law or regulations, judicial decisions, Tax Appeals Tribunal decisions, or changes in
department policies could affect the validity of the information
presented in a technical services bulletin.
10
N.Y. Dept. of Taxn. and Fin., TSB-M-11(16)S, Sales Tax
Treatment Relating to the Sale and Redemption of Certain Prepaid Discount Vouchers, 9/19/11.
11
As the subscriber can only redeem the voucher for a specific product or service, it is not necessary for the full value of
the deal to be listed on the voucher.
12
N.Y. Dept. of Taxn. and Fin., TSB-M-11(16)S, page 3, example 3.
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that merchants should compute sales tax on the total
price the customer paid the deal site for the voucher.
In a separate example, the TSB illustrated a scenario
where a customer has purchased a specific product or
service voucher for $6, which is redeemable for one
movie admission, one soft drink, and a box of popcorn.
Under New York’s rules on sales tax exemptions, the
movie admission is not subject to sales tax but the soft
drink and popcorn are. The TSB stated that the movie
theatre would be required to collect sales tax on the full
$6 amount the customer paid for the deal voucher even
though a component of what the customer receives is a
nontaxable service.13 Therefore, although this scenario
did not change the fact that sales tax is due on the
amount the customer paid for the voucher, it does require that sales tax be charged on both the taxable and
non-taxable components of the deal.
Additionally, because the redemption of a specific
product or service voucher results in the entire value of
the voucher being used, any resulting sales tax must be
collected from the customer at the time of redemption.

Stated Face Value Voucher
The second type of discount voucher described in
TSB-M-11(16)S, the stated face value voucher, can be
applied toward the purchase of products and/or services
offered by the merchant in the same manner as cash up
to the stated face value of the voucher. As such, the TSB
stated that it is generally treated in the same manner as
a gift card. Because it functions like a cash equivalent,
a merchant is required to charge sales tax on the full
value of the products or services obtained through the
deal before applying the value of the voucher as payment. In New York’s analysis, this type of voucher is no
different from a gift certificate in that its value can be
applied toward the purchase of any product or service
from the retailer’s offerings.
If the entire value of a stated face value voucher is
applied toward a customer’s purchase, the merchant
would need to collect the sales tax due from the customer. However, because a stated face value voucher
functions like a gift card, a customer may request a
merchant to accept a portion of the voucher’s unused
value to cover any resulting sales tax. Although the TSB
stated that a merchant may allow the customer to use
the remaining value of the voucher to pay the sales tax
on the transaction, the merchant will remain responsible for remitting the sales tax due even if no additional
funds are collected from the customer.14
Thus, given the different treatment of specific product or service and stated face value vouchers, customers in New York could end up with different sales tax
bills even if they ultimately purchase the same item. For
instance, assume a New York City bookstore offers a
Groupon for one copy of Walter Isaacson’s biography of
Steve Jobs for $15, a book the store sells at full retail for
$35. Because the book was acquired with a specific
product voucher, New York’s guidance would allow the
merchant to collect sales tax only on the $15 price the
customer paid for the voucher, or $1.33 ($15 times the
total sales tax rate of 8.875 percent).
13

N.Y. Dept. of Taxn. and Fin., TSB-M-11(16)S, page 3, example 4.
14
N.Y. Dept. of Taxn. and Fin., TSB-M-11(16)S, page 4, example 7.
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If the same bookstore offered a Groupon for a $15
voucher that could be applied toward the purchase of
$35 worth of books or other items, a customer might
opt to use it to purchase the same $35 Steve Jobs biography. However, because the stated face value voucher
could be applied like a gift card against the customer’s
purchase, the store would be required to charge sales
tax on the full $35 value of the book, or $3.11 ($35 times
the total sales tax rate of 8.875 percent).

California
Also in September 2011, the California State Board
of Equalization (SBOE) issued a tax information bulletin in which the board clarified the sales tax treatment
of deal-of-the-day instruments.15 In the bulletin, the
SBOE advised that sales tax applies to ‘‘the amount
paid by the customer for the deal-of-the-day instrument
plus any additional cash, credit, or other consideration
required to be paid when the product is purchased.’’16
Although the bulletin did not explicitly define discount vouchers as being specific product or service or
stated face value vouchers, the SBOE offered two examples illustrating that California’s treatment of a discount voucher for a specific product or service is similar to New York’s treatment of specific product or service vouchers. The California bulletin illustrated this in
an example in which a deal-of-the-day is offered for the
purchase of a $100 tennis racket for $50. The bulletin
stated that sales tax is due on $50—the amount the customer paid for the deal. The same result would occur
under New York’s policy.
In a second example, a $50 deal-of-the-day is offered
for $105 worth of custom picture framing. The customer redeems the coupon for a custom frame priced at
$120 (i.e., the customer owes an additional $15 since
the voucher only covers up to $105 worth of framing).
The SBOE bulletin stated that sales tax is due on $65—
the $50 the customer paid for the voucher plus the additional $15. Although this second example fits New
York’s description of a stated face value voucher, California only expects sales tax on the amount the customer actually paid for the voucher plus any additional
cash, credit, or other consideration required to be paid.
In November 2011, the SBOE followed up with a
Special Notice, Application of California Sales Tax to
Deal-of the Day Instruments,17 which reinforced the
guidance provided in the September 2011 bulletin and
included two examples that were virtually identical, except for the products and services described, to the examples above. One significant issue addressed in the
special notice, which was not addressed in the bulletin,
was the sales tax treatment upon the sale of the deal-ofthe-day instrument to the customer. The notice stated
that the sale of a deal-of-the-day instrument is not regarded as a sale of tangible personal property or a service, but as the sale of an evidence of an intangible right
to receive tangible personal property and /or services at
a later date and as such, is not subject to sales tax at the
time of sale.
15
Cal. State Bd. of Equal., Tax Information Bulletin, Publication 388, September 2011.
16
Tax Information Bulletin, Publication 388, pp. 3-4.
17
Cal. State Bd. of Equal., Special Notice L-297, November
2011.
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Additionally, although the bulletin implied that California’s treatment of deal-of-the-day instruments is consistent with the state’s existing rules on the treatment of
cash discounts by referring to California’s regulation on
discounts, coupons, and other incentives,18 the November notice clearly stated that deal-of-the-day instruments that meet the specific terms and conditions19 described in the notice are considered retailers’ coupons.

Massachusetts
In September 2011, Massachusetts released draft
guidance on the sales tax implications of third-party
coupon discounts, Draft Directive 11-XX.20 The draft
directive clearly identified the promotional arrangements to which it applies as those ‘‘known under various names in the marketplace including Groupon, LivingSocial and BuyWithMe.’’
The draft addresses two issues:
s whether the sale of a third-party certificate is subject to sales or use tax (that is, whether the sale of a
voucher that may be redeemed at a future point at face
value for taxable personal property or meals is subject
to sales tax), and
s what value should be used to determine the
amount subject to sales tax when taxable personal
property or meals are purchased using a third-party
certificate.
The draft directive confirmed that tax is not due on
the sale of the third-party certificate, stating that the
sale of such certificates should be treated, for sales tax
purposes, in the same manner as gift certificates issued
by a vendor.21 Effectively, this means that at the time
when Groupon or another deal-of-the-day marketer
charges a customer’s credit or debit card, the transaction is the equivalent of a gift certificate sale even if the
customer is purchasing a specific taxable product or
service.
On the second issue, the draft directive first explained Massachusetts’s current rule on the impact of
manufacturers’ and retailers’ discounts on the definition of ‘‘sale price’’ as detailed in the state’s sales tax
regulations.22 The draft directive noted that while the
Massachusetts regulation on discounts and coupons allows both manufacturers’ and retailers’ discounts to reduce the sale price subject to tax, this regulation also
18
Cal. Regs. §1671.1, Discounts, Coupons, Rebates and
Other Incentives. Also see Cal. State Bd. of Equal., Sales and
Use Tax Facts, Publication 113, Coupons, Discounts and Rebates, December 2010.
19
See Special Notice L-297, p. 2, for the terms and conditions applicable to the deal-of-the-day instruments to which
the notice applies.
20
Mass. Dept. of Rev., Working Draft Directive 11-XX: Application of Sales Tax to Sales and Redemptions of Third Party
Coupons, 9/16/11.
21
In its discussion of the law, the Massachusetts Department of Revenue cited Letter Ruling 81-4: Gift Certificates,
1/5/81, in which the department ruled that the sale of gift certificates did not involve a transfer of tangible personal property
within Mass. Gen. L. ch. 64H, §1, and that when a vendor
makes a sale of a meal or other taxable sale, and the purchaser
presents a gift certificate in lieu of cash, the ‘‘sales price’’ includes the face value of the certificate as well as any cash or
other consideration paid.
22
Mass. Regs. Code §64.00: Sales and Use Tax.
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states that ‘‘other types of coupons will not be treated
as cash discounts.’’23
The draft directive concluded that a ‘‘certificate or
coupon issued by a third party . . . does not qualify as a
manufacturer’s or retailer’s coupon because it is neither
issued by the manufacturer nor the retailer. . .’’ and
added that a ‘‘third party certificate is therefore not
treated as a cash discount that reduces the taxable sales
price.’’24
To illustrate the application of these rules, the department included two examples. In the first example, a
consumer purchases a third-party certificate for $20 on
the internet that can be applied toward a $40 restaurant
meal (i.e., the consumer will be able to choose from the
restaurant’s offering and tender the certificate as payment). The draft directive indicated that state and local
sales tax will be due on the full $40 value of the meal.25
In the second example, a consumer purchases a $280
golf package for $140. The package includes nontaxable green fees normally valued at $200 and a taxable golf cart rental fee normally valued at $80. The
draft directive stated that the golf course must collect
and remit sales tax on the full $80 value of the taxable
golf cart rental fee.26
The guidance in the draft directive is contrary to advice offered in a private information letter (PIL)27 that
the department issued in March 2010 describing a scenario that is virtually identical to the one described in
the first example in the draft directive. The department’s response in the PIL clearly indicated that the
taxpayer’s query involved discount restaurant coupons
issued by Groupon and advised that sales tax would be
due on the discounted amount the customer paid for the
certificate, not the full value of the meal received. 28
Given the contrary guidance issued in the 2010 PIL,
and the fact that the draft directive, although indicative
of the department’s position, is subject to change, Massachusetts merchants do not have absolute guidance
until a final directive is issued.
23
Mass. Regs. Code §64H.1.4., Discounts, Coupons and Rebates.
24
The department cited McGonagle v. Home Depot U.S.A
Inc., 915 N.E.2d 1083 (Mass. App. 2009), review denied 920
N.E.2d 44, 455 Mass. 1108 (Mass. 2009). At issue was whether
Home Depot Inc. engaged in unfair or deceptive practices because the retailer did not allow a reduction in sales price for
Energy Federation Inc. (EFI) coupons. The court ruled in favor
Home Depot, holding that it was proper for Home Depot to disallow a reduction in the sale price as the EFI coupons did not
qualify as either a manufacturer’s or retailer’s coupon.
25
Working Draft Directive 11-XX, ex. 1.
26
Working Draft Directive 11-XX, ex. 2.
27
A Massachusetts private information letter, as defined in
Letter Ruling Regulation, Mass. Regs. Code §62C.3.2, is intended to provide general information such as the potential applicability of Department of Revenue public written statements
or well-established principles of tax law. It is not intended to
provide authoritative guidance on the application of the tax
laws to a specific set of facts; therefore, it is not a ‘‘ruling’’ or
‘‘letter ruling’’ that is legally binding on the department.
28
This PIL was cited in numerous articles focusing primarily on Groupon’s consumer protection law violation. See
‘‘Daily Deal Providers May Be Violating Consumer Protection
Laws,’’ TechCrunch, 6/15/11 at: http://techcrunch.com/2011/06/
15/daily-deal-consumer-protection-laws/. Also see ‘‘Consumer
Protection in Online Discount Voucher Sales,’’ MIT Whitepaper, Benjamin Edelman and Paul Kominers, 6/14/11 at: http://
www.benedelman.org/voucher-consumer-protection/.
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Kentucky
The Kentucky Department of Revenue issued a revenue publication29 in December 2011 addressing the
sales tax implications upon the issuance of Groupons
and the value on which sales tax should be calculated
when a Groupon voucher is redeemed.
The revenue publication stated that the initial sale of
the discounted voucher is treated in the same manner
as the sale of a gift card,30 which is a nontaxable transaction for sales and use tax purposes. It continued with
the general rule that sales tax is due on the total price
the customer paid for the voucher, i.e., the discounted
value, rather than total value of the voucher. However,
in order for the sales tax to be calculated on the discounted value of the voucher, either:
s the voucher must indicate the discounted price, or
s the local retailer must know and retain documentation of the discounted price.
If neither of these two requirements is met, sales tax
is due on the total face value of the voucher, i.e., the full
sales price or full value of products or services for
which the voucher can be redeemed.31
As a practical matter, merchants who enter into a
contract with Groupon or other, similar third-party
web-based marketer are involved in establishing the
specifics of the deal offer and likely would be aware of
and have retained documentation of the discounted
sales price. Therefore, in most Groupon situations it appears that Kentucky sales tax would be due on the discounted value of taxable products or services.

Maine
On Jan. 17, 2012, Maine Revenue Services (MRS) issued a revision to its Instructional Bulletin No. 39, Sale
Price Upon Which Tax Is Based.32 Unlike New York’s,
Massachusetts’s, California’s, and Kentucky’s guidance
documents, which specifically address the sale and redemption of Groupon or similar third-party deal-of-the
day vouchers/certificates, Maine’s guidance simply
clarified that deal-of-the-day discounts meet the definition of ‘‘discounts allowed and taken on sales’’ provided
certain conditions are met.
MRS began the instructional bulletin with the general definition of ‘‘sale price’’33 and followed with a dis29
Ky. Dept. of Rev., Kentucky Sales Tax Facts, A Revenue
Publication for the Business Owner, December 2011.
30
In the section immediately preceding the revenue publication’s discussion on the tax treatment for Groupons, the
publication addressed the tax treatment of gift cards. It said
‘‘the sale of a gift card is an offer of an intangible right and not
in essence the sale of tangible personal property . . .’’ The publication added that ‘‘the retail sale of the card itself is not subject to Kentucky sales tax; however, sales tax is due at the time
of redemption of the gift card, provided the item being purchased is subject to Kentucky sales and use tax.’’
31
The application of the general rule and the alternative
rule is illustrated in examples 1 and 2 in the Kentucky revenue
publication.
32
Maine Revenue Services bulletins are intended solely as
advice to assist persons in determining and complying with
their obligations under Maine tax law. Although MRS bulletins
do not have the same legal force and effect as rules, justifiable
reliance upon this bulletin will be considered in mitigation of
any penalties for any underpayment of tax.
33
Me. Rev. Stat. Ann. §1752(14) defines ‘‘sale price’’ to
means the total amount of a retail sale valued in money,
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cussion of the impact of ‘‘discounts allowed and taken
on sales,’’ i.e., cash discounts. The discussion of cash
discounts and gift certificates stated that ‘‘when a gift
certificate is purchased for less than its face value, the
difference between the face value and the purchase
value may be treated as a retailer discount since that
value will not be recovered from any other source.
When the certificate is later redeemed, the retailer discount would reduce the taxable sale price of the transaction provided the retailer is able to document or otherwise reliably establish the value paid for the certificate and is treating the difference as a retailer
discount.’’
The only indication that this guidance is intended to
apply to Groupon discounts is found in a supporting example, which MRS used to illustrate a customer’s purchase of a deal-of-the-day certificate, valued at $100, for
$75. The guidance added that ‘‘when the certificate is
redeemed, the retailer, having made prior arrangements for this offer to occur, has documentation that
the amount paid for the certificate was $75. If the transaction amounted to $150, $25 of the certificate ($100
less the amount paid of $75) is treated as a retailer discount, reducing the taxable sale price to $125 ($150 $25). The amount paid for the certificate, $75, is treated
as cash toward payment of this transaction.’’
Thus, for Maine sales tax purposes, the discount
component of a deal-of-the day certificate is excluded
from sale price in the same manner as a cash discount
allowed and taken.

Iowa
Recently the Iowa Department of Revenue posted a
web page on Groupons and Iowa Sales Tax.34 The web
page briefly stated that ‘‘in most situations, sales tax
should be charged on the full price of the item purchased.’’ The department included a supporting example in which a customer purchases a certificate from
an online service for $50 that can be used toward the
purchase of a restaurant meal worth $100. When the
customer redeems the certificate for a meal valued at
$100, the restaurant collects sales tax on the full $100.
However, despite this general rule, Iowa’s guidance
added that ‘‘if the certificate states on its face the price
paid by the purchaser to the online buying service, tax
is collected on that amount (i.e., the discounted
amount), rather than the full price of the item purchased.’’ Using the above example, sales tax would be
due on the $50 purchase price of the certificate.

Illinois
Although the Illinois Department of Revenue (IDOR)
has not yet issued a directive or information bulletin,
tax practitioners received some guidance from IDOR
representatives during the department’s Annual Tax
whether received in money or otherwise. A sale price includes
(1) any consideration for services that are a part of a retail sale;
and (2) all receipts, cash, credits, and property of any kind and
any amount for which credit is allowed by the seller to the purchaser, without any deduction on account of the cost of the
property sold, the cost of the materials used, labor or service
cost, interest paid, losses, or any other expenses.
34
The Iowa Department of Revenue web page,
‘‘Groupons—Iowa Sales Tax,’’ is available at: http://
www.iowa.gov/tax/business/groupons.html.
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Practitioner Meeting on Feb. 3, 2012.35 Practitioners
submitted written questions prior to the meeting, and
IDOR published these questions and the department’s
responses.36
Regarding Illinois’s treatment of Groupons for sales
tax purposes, the IDOR response noted that the department is currently in discussions to try to develop a practical solution for retailers that also conforms to the Illinois statute. Further, the department noted that a
unique aspect of a deal-of-the-day type transaction
makes it not exactly a ‘‘gift card’’ or a ‘‘coupon.’’ After
an explanation of how a typical deal-of-the-day transaction works, the department went on to say, ‘‘If the retailer knows the amount that the customer paid for the
voucher, then the amount that the customer paid for the
voucher is taxable when the voucher is redeemed.’’

Illinois acknowledged that a cashier may not know
at the time of redemption how much the customer
paid for the deal-of-the-day voucher.

It continued, ‘‘The Department realizes that it may
be difficult for a cashier to know at the time of sale/
redemption of the deal-of-the-day voucher how much
the customer paid for the voucher. As a result, the Department is considering a proposal that would allow retailers that do not have this information to calculate tax
on the full value of the voucher.’’
The response followed up with four examples. In the
first example, a customer purchases a $25 voucher good
for $50 worth of food. The customer redeems the
voucher for exactly $50 worth of food. If the retailer
knows at the time of the redemption that the customer
paid $25 for the voucher, then the amount subject to tax
is $25. However, in the second example, the retailer
does not know how much the customer paid for the
voucher, and therefore the entire $50 value of the meal
is subject to sales tax.
The response and examples provided in the IDOR’s
tax practitioner Q&A document were reiterated in a private letter ruling issued by the department on Feb. 28,
2012.37 The PLR was issued in response to a taxpayer’s
query regarding a third-party internet-based marketer’s
obligation to pay or collect sales tax on the sale of discounted promotions to customers for use at unrelated
eating and drinking establishments. In its response, the
35
IDOR Tax Practitioner Meeting Agenda: http://
www.iltax.com/Announcements/
2012_Practitioners_Meeting.htm.
36
IDOR Tax Practitioner Question and Answers to Advance
Questions Submitted Prior to Meeting: http://www.iltax.com/
Announcements/Questions.pdf.
37
PLRs are issued by the department in response to specific
taxpayer inquiries concerning the application of a tax statute
or rule to a particular fact situation. A PLR is binding on the
department, but only as to the taxpayer who is the subject of
the request for ruling and only to the extent the facts recited in
the PLR are correct and complete Illinois Dept. of Rev. Private
Letter Ruling, ST 12-0009-GIL can be viewed at: http://
www.iltax.com/LegalInformation/Letter/rulings/st/2012/ST-120009.pdf.
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IDOR included the discussion and same four examples
that were in the Q&A document.
One issue addressed in the PLR but not in the Q&A
document was the treatment of the sale of discounted
promotions by the third-party marketer. On this point,
the PLR stated, ‘‘persons who are engaged in the business of selling cards or coupons, or vouchers, which entitle purchasers to the right to redeem those cards for
tangible personal property, are not engaged in selling
tangible personal property. Rather, they are making
sales of intangibles. Such sales are not subject to the
Retailers’ Occupation Tax.’’
Illinois’s proposed approach is similar to the guidance issued by Kentucky and Iowa, in that the amount
ultimately subject to tax (full value of the products or
services received or discount voucher price) is contingent upon documentation and/or knowledge of what
the customer paid for the voucher. Although the IDOR’s
Q&A response and the guidance given in the PLR may
be indicative of its view of how Groupon-type transactions should be treated for sales tax purposes, this guidance is merely an indication because the IDOR has not
issued a formal directive or tax bulletin.

Comparison of Approaches Taken
By States That Have Issued Guidance
So how do the states’ positions compare? Currently
Massachusetts’s position in Draft Directive 11-XX is
perhaps the most aggressive, or at least the most inflexible, as the state would require that sales tax be charged
on the full value in all instances regardless of how a
transaction is structured. In the draft directive, Massachusetts has taken a very literal approach in finding
that because a Groupon or deal-of-the-day discount
does not meet the definition of either a manufacturer’s
or retailer’s discount, it is not treated as a cash discount
that reduces taxable sales price.
Where stated face value vouchers are issued, New
York has taken a similar position—sales tax is calculated on the full value of the products or services acquired before applying the value of the voucher. New
York’s rationale is that this type of voucher functions
like a gift card as it can be treated like cash up to its
stated value. But where a specific product or service
voucher is redeemed, sales tax is due only on the
amount the customer paid for the voucher since the
customer is only entitled to the product or service for
which the voucher was obtained and the voucher otherwise has no stated face value.
In two states, Kentucky and Iowa, the redemption of
a Groupon may result in sales tax being charged either
on the full value or the amount the customer paid for
the voucher; which amount is taxed is contingent on the
retailer’s knowledge and/or documentation of the
amount the customer paid for the deal. For instance, Iowa’s general rule is that ‘‘in most situations, sales tax
should be charged on the full price of the item purchased.’’ However, ‘‘if the certificate states on its face
the price paid by the purchaser to the online buying service, tax is collected on that amount, rather than the full
price of the item purchased.’’ Kentucky’s rule works in
an opposite manner; the general rule is that sales tax is
due on the discounted sales price, but only if the
voucher indicates the discounted price or the local retailer knows and retains documentation of the disBNA TAX
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counted price. Otherwise, sales tax is due on the full
value.
California’s and Maine’s guidance documents are essentially confirmations that Groupon discounts are to
be treated in the same manner as ‘‘cash discounts allowed and taken.’’ California’s rule states that sales tax
is due on the amount the customer paid for the deal-ofthe-day instrument plus any additional cash, credit, or
other consideration given at the time of redemption.
Under Maine’s guidance, Groupon-type discounts are
to be treated in the same manner as a retailer’s discount.

What Approach Will Other States Take?
With so few states having released definitive guidance on deal-of-the-day discounts, it is fair to assume
that other jurisdictions will rule differently on how
these deals should be treated for sales tax purposes.
Illinois has indicated that it is working to develop a
practical solution for retailers that also conforms to the
Illinois statute, and other states responding to
Bloomberg BNA’s 2012 State Tax Department Survey
have mentioned their existing regulations on the treatment of ‘‘cash discounts allowed and taken’’ in answer
to a question about Groupon-type discounts. The survey
is scheduled for publication in April 2012.
Practitioners also can expect the Streamlined Sales
and Use Tax (SST) project to weigh in on the subject.
The project’s State and Local Advisory Council (SLAC)
met Oct. 4, 2011, to discuss the application of sales tax
to prepaid discount vouchers or certificates. Both
Streamlined Sales and Use Tax Agreement member
and non-member states were allowed to participate in
this discussion. Of the more than 20 states that participated, none proposed taxing the actual sale of the
voucher or certificate.
On the issue of whether sales tax should apply to the
full value or the amount the customer paid for the
voucher, states appeared to be split on this approach
(which is consistent with the issued guidance to date),
while at least a few states indicated that the amount the
merchant actually received (the merchant’s ‘‘cut’’ from
Groupon) would be subject to tax. None of the states
that have issued guidance to date have taken this approach.
Further, a SLAC workgroup assigned to address
sales price for vouchers and layaway fees held a Feb. 1,
2012, teleconference to discuss an issue paper on gift
cards, vouchers, and layaway fees.38 A second teleconference on this issue was scheduled for March 22. According to an outline for the issue paper, ‘‘several SLAC
delegates have indicated that their states have received
questions concerning what is the measure subject to tax
when the customer tenders a deal voucher, such as provided by Groupon or Living Social, to make purchases
of products from a retailer. The issue has also been
raised by members of the business community.’’39
38
Streamlined Sales Tax Governing Board Inc., notice of
teleconference can be found at: http://www.streamlinedsales
tax.org/index.php?page=current-meeting-materials.
39
The SLAC Gift Cards, Vouchers and Layaway Fees Issue
Paper Outline can be viewed at: http://www.streamlinedsales
tax.org/uploads/downloads/SLAC%20Meeting%20Materials/
2012/SL12001%20Sales%20price%20vouchers%20layaways
%201_12.pdf.

3-23-12

In March 2012, the SLAC workgroup published a revised issue paper40 addressing the concerns in the outline, but more significantly, also included a survey that
state officials were requested to complete by March 19.
The survey included questions covering several aspects
of the deal-of-the-day transaction, such as:
s which party—the deal company or the retailer—
the state considers to be the seller of the voucher,
s whether the sale of the voucher is considered a
sale of tangible personal property,
s what value the state considers to be the tax base,
s whether the amount retained by the deal company
is considered a cost or expense of the retailer that is excludable from sale price,
s what the tax base is when a voucher is redeemed
after the expiration of the promotional period, and
s whether the state would make a distinction between a voucher issued for a specific product or service
or one with a stated value.
The information obtained from this survey will be
used by the SLAC workgroup to assist in the group’s
creation of an SST interpretive rule.41
It is clear from these developments that states are
very concerned with appropriately addressing the impact of Groupon type discounts on sale price and that
the SST project intends to take an active role in developing guidelines.

State Unclaimed Property Issues
Other questions to consider are whether expired
Groupon and other third-party deal-of-the-day instruments are unclaimed property for state escheat purposes,42 what the escheatable value of these instruments should be, and who is considered the holder of
the abandoned property.43
40
The March 2012 SLAC Gift Cards, Vouchers and Layaway Fees Issue Paper and State Survey can be viewed at:
http://www.streamlinedsalestax.org/uploads/downloads/SLAC
%20Meeting%20Materials/2012/SL12003%20Sales%20Price
%20vouchers%20March%202012%20survey%20clean.pdf.
41
To assist in the SLAC workgroup’s discussion, the SLAC
Steering Committee also prepared a Sales Price Voucher Diagram illustrating the flow of funds. The diagram can be viewed
at: http://www.streamlinedsalestax.org/uploads/downloads/
SLAC%20Meeting%20Materials/2012/SL12002%20Sales%
20Price%20Voucher%20Diagram%20Draft%202.pdf.
42
In determining whether a deal-of-the-day instrument
may be considered escheatable property, state unclaimed
property administrators may look to federal and state consumer protection laws and the outcome of the many cases
pending in the state courts regarding whether Groupon, LivingSocial, and other third-party internet marketers are violating consumer protection laws by issuing vouchers with expiration dates that are substantially shorter than those required for
the issuance of gift certificates by the federal Credit Card Accountability, Responsibility and Disclosure Act and corresponding state consumer protection laws. That is, if such litigation finds that deal-of-the-day instruments are deemed to be
gift certificates or gift cards for consumer protection law purposes, they may also be deemed to be the same type of instrument for state unclaimed property purposes.
43
In a June 2, 2011, filing with the Securities and Exchange
Commission, Groupon acknowledged that ‘‘Groupons may be
considered gift cards, gift certificates, stored value cards or
prepaid cards and therefore governed by, among other laws,
the CARD Act and state laws governing gift cards, stored value
cards and coupons.’’ The Form S-1 added that ‘‘Some states
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All 50 states and the District of Columbia have unclaimed property laws that require businesses to report
and remit outstanding liabilities that have gone unclaimed by an employee, vendor, supplier, customer,
shareholder, or other payee. Although an unclaimed
property liability is not a tax, because a great percentage of unclaimed property that escheats44 to the state is
never claimed by the rightful owner, this property eventually adds to the state’s coffers.
If prepaid deal-of-the-day instruments are considered unclaimed property, at what value should they escheat to the state? Would it be the full value for which
the voucher was redeemable, the amount the customer
paid for the voucher, or the amount the merchant actually received?
Another issue is who should be deemed the holder,
that is, the party responsible for remitting the value of
an ‘‘abandoned’’ prepaid voucher to the state. Is it
Groupon or another third-party deal-of-the-day marketer, or is it the merchant?45 Will state unclaimed
property administrators recognize that the easiest ‘‘target’’ of their enforcement efforts might be the thirdparty marketers? Their records would show payments
received from all subscribers and the terms of the offer,
including the offer’s expiration date, the ‘‘promotional
value,’’ and whether the voucher was issued for a specific product or service or for a stated face value. Pursuing third party marketers would arguably be easier than
auditing hundreds or thousands of individual merchants.46
and foreign jurisdictions also include gift cards under their unclaimed and abandoned property laws . . . We do not remit any
amounts relating to unredeemed Groupons based upon our assessment of applicable laws. The analysis of the potential application of the unclaimed and abandoned property laws to
Groupons is complex, involving an analysis of constitutional
and statutory provisions and factual issues, including our relationship with customers and merchants and our role as it relates to the issuance and delivery of a Groupon. We are currently subject to several actions claiming that Groupons are
subject to various unclaimed and abandoned property laws.’’
Groupon’s S-1 filing may be viewed at: http://www.sec.gov/
Archives/edgar/data/1490281/000104746911005613/
a2203913zs-1.htm#dm79801_selected_consolidated_financial_
and_other_data.
44
States have the authority to claim abandoned property
under the derivative rights doctrine, which means that states
acquire the same rights to the unclaimed property as the
owner held in the property. The state takes custody of the unclaimed property on behalf of the missing owner until that
owner reclaims it from the state.
45
For instance, LivingSocial’s Terms and Conditions
Agreement states that ‘‘the Merchant is the issuer of the
Voucher. . .and shall be fully responsible for . . . any unclaimed
property liability arising from unredeemed or partially redeemed Vouchers.’’ See Section 7, LivingSocial Terms and
Conditions at: http://livingsocial.com/terms.
46
In the same way that states are attempting to force mega
online retailers to collect the use tax owed on thousands of individual purchases by enacting ‘‘Amazon laws,’’ state unclaimed property administrators may similarly view the ease
with which unclaimed funds can be collected by focusing their
efforts on the largest of the deal-of-the-day marketers.
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As the popularity of Groupon and other web-based
marketing programs continues to grow, merchants who
offer deal-of-the-day promotions, and possibly the
third-party deal-of-the-day marketers, may be more
likely to be targeted for unclaimed property audits.47
This is because the deal-of-the-day vouchers often have
a short expiration period—for example, many vouchers
must be redeemed within six months. Although subscribers are informed that state law may require a
longer expiration date, and even though a voucher that
has lost its ‘‘promotional value’’ may still be redeemed
for the amount the subscriber paid for the deal-of-theday instrument, many customers may simply believe
the voucher is no longer usable.

Conclusion
As states have begun to recognize the need to address the sales tax implications associated with thirdparty deal-of-the-day transactions, they have started issuing guidance on how these instruments impact sale
price in their jurisdictions. Issuing this guidance is imperative in particular for states that view these instruments differently than a typical retailer’s discount.
Without guidance, merchants may treat a voucher
discount in the same manner as a ‘‘discount allowed
and taken,’’ which in turn would diminish a state’s sales
tax base.
While only a handful of states have issued formal
guidance to date, it is likely many more states will follow. What positions these states will take—whether
sales tax should be charged on the full value or the
amount the customer paid for the voucher—remains to
be seen. However, the result of actions and future recommendations by the SLAC Committee of the SST
project could greatly impact guidance issued by SST
member, and possibly non-member, states.
Many issues arise in the area of state unclaimed
property as well. Here again, absent definitive guidance, the states risk losing what ultimately may become
a significant source of revenue.
As states continue to deal with budget deficits, will
they assert their economic nexus standards on Groupon, LivingSocial, and other third-party deal-of-the-day
marketers? Groupon, for one, has become a household
name, and it would not have achieved this status without establishing a marketing presence in virtually every
state. This may seem absurd to some, but only two
years ago a trademark owned by a company with no
physical presence in a state was deemed sufficient to
create an economic nexus, and many states are adopting economic nexus standards.48
This is yet one more area where technology and the
way commerce is transacted are evolving faster than
the existing state tax rules.
47
See also, ‘‘Estimating Groupon’s Disclosed Yet Unquantified Liabilities,’’ Seeking Alpha, 10/31/11, in which the author
discusses Groupon’s Refund Reserve and the significant dollars that may represent unclaimed monies, at http://seeking
alpha.com/article/303640-estimating-groupon-s-disclosed-yetunquantified-liabilities.
48
Geoffrey Inc. v. Comr. of Rev., 453 Mass. 17 (Mass. 2009).
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US Supreme Court may rule
on the ‘click-through’ nexus
Illinois' Supreme Court ruled in
October that Illinois Public Act 961544, a 'click-through' nexus law
requiring out-of-state internet
retailers to collect sales tax if they
commission to Illinois affiliates who
link to the retailer's website, is
unenforceable. Sylvia Dion, Founder
and Managing Partner of PrietoDion
Consulting Partners LLC, a
specialist tax consulting firm,
analyses the background to the
‘click-through’ nexus law and
whether the US Supreme Court will
issue its decision on whether to hear
these cases.
Since 2008, several US states have
enacted nexus expanding laws
which focus on the use of internet
marketing affiliates: unrelated
parties (individuals/businesses)
that post web-links on their sites
that link to the online stores of
internet retailers and that are
compensated when website visitors
‘click-through’ to the retailer's
online store and complete a
purchase. These so-called Amazon
Laws have been enacted in an
effort to circumvent the physical
presence requirement established
in the 1992 US Supreme Court
decision, Quill Corp. v. North
Dakota, 504 U.S. 298 (1992).
Because a state cannot compel an
out-of-state retailer to collect its
tax unless the retailer has
‘substantial nexus’ to the state
(which Quill defined as a physical
presence), states with ‘clickthrough’ nexus laws have taken the
position that in-state marketing
affiliates are effectively ‘agents’ of
the out-of-state retailer which
thereby satisfies the physical
presence standard.
In 2011, Illinois enacted a ‘clickthrough’ nexus law (Illinois Public
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Act 96-1544), which was largely
modeled after New York's 2008 law.
A suit was soon brought before the
Circuit Court of Cook County,
Illinois by the Performance
Marketing Association, Inc.
(‘PMA’), an organisation that
supports and advocates for the
performance marketing industry.
The Circuit Court agreed with the
PMA's assertions that the Illinois
‘click-through’ nexus law is
preempted by federal law and
violated the Commerce Clause of
the US Constitution.
The Illinois Supreme Court
decision
On 18 October 2013, the Illinois
Supreme Court agreed with a
lower Circuit Court's decision that
the Illinois ‘click-through’ nexus
law was preempted by the federal
Internet Tax Freedom Act of 2007
(‘IFTA’), in accordance with the US
Constitution's Supremacy Clause,
rendering the Illinois law void and
unenforceable. Performance Mktg.
Ass'n Inc. v. Hamer, No. 114496
(Ill. 18 Oct 2013).
In holding that federal
preemption applied, the Illinois
Supreme Court focused primarily
on two key elements of the IFTA:
whether the requirement to collect
the Illinois use tax met the IFTA's
definition of a ‘tax’ and whether
the ‘tax’ was a prohibited
‘discriminatory tax on electronic
commerce.’
On the first point, the Illinois
Supreme Court held that the ‘clickthrough’ nexus provision, which
expanded the definition of a
retailer or serviceman required to
collect the Illinois use tax, met the
IFTA's definition of a ‘tax’ which
the IFTA does not limit to ‘revenue
raising’ measures, but extends to
‘the imposition on a seller to
collect and to remit to a
governmental unit any sales or use
tax imposed on a buyer by a
governmental unit.’

The Illinois Supreme Court then
focused on the ‘discriminatory’
nature of the Illinois law. Here the
Court noted that the ‘clickthrough’ law specifically targeted
out-of-state internet retailers with
‘online’ marketing affiliate
contracts, but did not apply to outof-state retailers who engage in
‘offline’ marketing affiliate
campaigns such as with print
publishers (catalogues, magazines,
newspapers) and over-the-air
(radio, TV) broadcasters even
though both operate similarly.
Whereas ‘online’ affiliate marketing
campaigns generally involve
affiliates posting web-links on their
sites that refer visitors to the
retailer's online store where they
can consummate a sale for which
the affiliate is compensated, ‘offline’
affiliate marketing campaigns may
involve promotional codes being
advertised in a local periodical or
over the air. Customers who make
a purchase from the retailer and
cite the promotional code also
generate a commission or other
compensation for the ‘offline’
marketing affiliate. The Illinois
Supreme Court opined that
because ‘online’ affiliate marketing
campaigns are treated differently
from those conducted ‘offline,’
Illinois' ‘click-through’ provision
imposed a ‘discriminatory tax on
electronic commerce.’ On this
point, the defendant argued that
the ‘click-through’ nexus law was
not discriminatory because a use
tax collection obligation was
already imposed on ‘offline’
affiliates under a different
provision within the Illinois
statute. (35 ILCS 105/2(3)) The
Court, however, found the
provision to which the defendant
referred required that the ‘offline’
promotion be ‘disseminated
primarily to consumers located in
the State and only secondarily to
bordering jurisdictions,’ whereas
the publicly available webpages of
E-Commerce Law & Policy - December 2013
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an ‘online’ marketing affiliate could
be accessed from any computer or
other digital device located
anywhere in the world.
Finding that preemption
rendered the Illinois law void and
unenforceable, the Illinois Supreme
Court did not reach the second
argument, that being whether the
Illinois ‘click-through’ law violated
the US Commerce Clause. This
came as a great disappointment to
the Court's one dissenting
member, Justice Karmeier, who
noted that the IFTA is a temporary
moratorium set to expire on 1
November 2014 and once lifted,
the Illinois' ‘click-through’ law
would once again be valid and the
Commerce Clause challenge would
again present itself. Justice
Karmeier noted his opposition to
the conclusion and added that had
preemption been the sole basis for
the Circuit Court's ruling, judicial
procedure would have obligated
the Illinois Supreme Court to
transfer the appeal to the Appellate
Court and that the one issue that
would have given the Court
jurisdiction to render an opinion
was whether the Illinois law
violated the US Constitution.
Will the US Supreme Court
render an opinion?
Earlier this year, the Court of
Appeals of New York State (that
state's highest court), considered
and rejected a Commerce Clause
challenge to New York's ‘clickthrough’ nexus law
(Overstock.com, Inc. v. New York
State Department of Taxation &
Finance, 987 N.E. 2d 621, 622 (N.Y.
2013)). Thus, to date, two different
states have rendered opposite
opinions on whether to uphold
what are essentially identical ‘clickthrough’ nexus laws.
It should be noted, however, that
these conclusions were based on
different principals. The New York
court specifically addressed the
E-Commerce Law & Policy - December 2013

Federal
‘internet tax’
legislation is
not the only
legislation
that could
impact the
fate of ‘clickthrough’
nexus laws.
Since the
beginning of
the year,
there have
been several
proposals
introduced by
the US
Congress
which seek
to make the
IFTA
permanent.

Commerce Clause challenge and
held that in-state marketing
affiliates met the substantial nexus
standard in Quill as they, in effect,
solicited sales for the out-of-state
internet retailer. As discussed
above, the Illinois Supreme Court
did not address the Commerce
Clause issue because it found that
federal preemption rendered the
Illinois ruling void and
unenforceable. Still, many in the
legal community believe these two
‘conflicting’ rulings will spur the
US Supreme Court to finally weigh
in on ‘click-through’ nexus.
On 23 August, Amazon.com and
Overstock.com, who challenged
the New York law, filed a petition
for writ of certiorari with the US
Supreme Court (Overstock.com,
Inc. v. New York State Department
of Taxation and Finance, Docket
No. 13-252; Amazon.com, LLC v.
New York State Department of
Taxation and Finance, Docket No.
13-259). Several interested parties
filed amicus curiae briefs urging the
Court to review the case.
However, on 26 November, the
date on which it was anticipated
that the US Supreme Court would
issue its decision on whether to
hear these cases, the Amazon and
Overstock petition were excluded
from the list of cases the Supreme
Court agreed to review. The
Supreme Court is expected to
officially list the cases it has denied
on Monday 2 December. At that
point, it will be clear whether the
Supreme Court will weigh in on
‘click-through’ nexus.
Impact of federal legislation
On 6 May 2013, the US Senate
passed federal legislation, the
Marketplace Fairness Act of 2013
(S. 743), which if enacted would
grant certain states the authority to
require many out-of-state (and
foreign) sellers to collect tax on
sales to in-state customers
regardless of whether the seller has

a physical presence in the state. As
it currently reads, the proposal
does not require states to comply
with the federal law meaning that
state ‘click-through’ and other
nexus expanding laws would not
cease to exist. The proposal’s
prospect for final enactment is
unclear. One reason is because the
Chairman of the House Judiciary
Committee, Bob Goodlatte (RVA), to which the legislation has
been referred, has publicly voiced
his concern that the legislation
does not require enough of states
that would benefit from it.
But federal ‘internet tax’
legislation is not the only
legislation that could impact the
fate of ‘click-through’ nexus laws.
Since the beginning of the year,
there have been several proposals
introduced by the US Congress
which seek to make the IFTA
permanent (two such proposals are
H.R. 3086, the Permanent Internet
Tax Freedom Act, introduced 12
September 2013; and H.R. 434, the
Permanent Internet Tax Freedom
Act, introduced 29 January 2013).
If the IFTA becomes permanent
prior to 1 November 2014, the date
on which the current moratorium
is set to expire, not only would the
Illinois law likely remain void and
unenforceable, but this would open
the door to IFTA challenges in
other states with ‘click-through’
nexus laws.
Conclusion
Without a doubt, these current US
developments could have
significant impact on whether
internet retailers, in the US and
abroad, will be required to collect
tax on sales to customers in states
in which they have no physical
presence. There is much to come!
Sylvia Dion Founder
PrietoDion Consulting Partners LLC
sylviadion@verizon.net
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