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• Current Sales Tax Landscape
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• Streamlined Sales Tax Project (SSTP)
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INTRODUCTION/OVERVIEW
LANDSCAPE UNDER QUILL,
INTRO TO SSTP

Nexus
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“Nexus”
• “The sufficient connection that an entity must
have in order for a state to impose a tax”
• Generally physical contact between a taxpayer
and state must occur
• Defined by U.S. Constitutional principles and
U.S. Supreme Court cases
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“Nexus”
• What is “physical presence”?
• What about these?
– Economic Nexus
– Agency nexus
– Click-through nexus
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U. S. Constitutional Basis for Sales Tax
• Two constitutional provisions that are regularly
discussed in state tax cases are:
– Due Process Clause
– Commerce Clause
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Due Process Clause
• No state shall: “deprive any person of life, liberty
or property, without due process of law”
• Taxes = “property”
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The Commerce Clause
• Authorizes Congress to regulate
commerce among the states.
• Prohibits states from enacting laws that
might unduly burden or inhibit the free
flow of trade among the states.
(Dormant Commerce Clause)
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Summary
• A state cannot impose a tax obligation on an
out-of-state corporation unless the Due Process
Clause “minimal connection” and the Commerce
Clause “substantial nexus requirements” are
satisfied.
• The landmark case in this regard is Quill Corp. v.
North Dakota 504 U.S. 298 (1992)
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Quill
• In Quill, the U.S. Supreme Court concluded that
in addition to any minimum connection with a
state (Due Process Clause), a business must
have substantial physical presence nexus
(under the Commerce Clause) before the state
could impose sales/use tax collection
requirements.
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Catalog Sales
• In Quill, the Supreme Court concluded that
Congress was better qualified to resolve the
matter of state taxation of catalog sales.
• Congress has taken no action! (YET!)
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Sales Tax
• The responsibility of sales tax collection is generally
borne by the seller, if the seller has the minimum
connection necessary with the state to require the seller
to collect and remit the tax. (“Nexus”)
• If the seller does not have the minimum connection
necessary to collect, the purchaser must self remit the
use tax.
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Sales over the Internet
• The internet is, for sales tax purposes, in essence a
virtual catalog. If the seller has nexus in the state to
which the order is to be shipped, the seller should collect
and remit those taxes.

VS
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The Growth of Internet Sales
• Non-existent when the High Court decided
Quill.
• No tax collection obligation on seller
without a physical presence in a state (like
catalog sellers).
• Is it time to change with the times?
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Example:
• Susie, who resides in Texas, received a catalog from
ShoesGalore and has selected a pair to order.
• She reviews the order form and notes in the fine print
that “customers in CA, FL, and IL, must add sales tax.”
• Susie happily sends in her order form and feels like she
has saved the sales tax
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The “Amazon Dilemma”
•
•
•
•
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Large vs. small companies
“Tax Loopholes”
Compliance burden
Use tax

The “Internet Tax Freedom Act” Myth
• Passed by President Bill Clinton in 1998, the
ITFA prevented tax collection on internet
access
• The ITFA does not prevent the collection of
sales tax on internet sales
• If a company has nexus in the destination
state, the company is obligated to collect the
applicable taxes
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Why It’s Important
• Sellers of items via the internet must collect and
remit applicable sales tax if the seller has nexus in
the state of the destination of the sale. If the seller
does not have nexus, the seller is not yet required to
collect and remit the tax.
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Why Do I Care?
•
•
•
•
•

Audits
Companies looking for acquisition (due diligence)
Executive Exposure
Have you collected and not remitted?
Sales tax is a gross tax. Net operating losses will
not reduce a sales/use tax liability.
• Things are about to change – maybe!
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Streamlined Sales
Tax Project (SSTP):
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Streamlined Sales Tax Project (SSTP):
• “Born” in 2000 out of the desire to make the
widely disparate state and local sales and use
tax compliance requirements more uniform and
predictable.
• Conforming states have enacted laws which
bring their sales tax systems into conformity
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The Stated Goal of the SSTP is to:
• Design and implement a voluntary sales and use
tax system nationwide, including:
– Uniform tax definitions
– Simplified audit and administrative procedures
– Simplified tax filings
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The “Real” Goal of the SSTP is to:
• Convince Congress to allow collection
of sales tax on remote sales in the
states that enact the streamlined
system, thereby overturning the Quill
decision
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SSTP - Aspects
1.
2.
3.
4.
5.
6.
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Uniform definitions within tax law
Rate simplification
State Level Administration
Registration
Uniform Audit Procedure
Technology models for Remittance

SSTP Concerns
1. Although enacted in 2005, SSTP
compliance still voluntary
2. Two distinct sales/use systems running parallel
3. Impacts on Middle Market businesses

4. Limited Taxpayer Education
5. SSTP does not address other taxes
6. Less than half of US Population is in SSTP states
34
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Sylvia Dion, PrietoDion Consulting Partners

AMAZON LAWS
OVERVIEWS/IMPACT

State “Amazon Laws”
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State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

Sales Tax Myths & Misperceptions
Misperception: “Isn’t there some type of federal internet law
that prevents internet sales from being
subject to sales tax?”
Fact: The Internet Tax Freedom Act (ITFA) of 1998 is not the
reason sales tax isn’t collected on many internet sales.
 Promotion and preservation of commercial, educational and information

potential of the Internet
 Prohibits federal, state & local governments from imposing a tax on internet

access, discriminatory “internet only” taxes (e.g., an e-mail tax), and multiple
taxes on electronic commerce
 Requires that taxable sales made over the internet are to be taxed at the

same rate as non-internet sales
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Sales Tax Myths & Misperceptions
I just got my internet
purchase “tax free”! “
“

Misperception: “I’ll just buy it on the internet
and save on sales tax!”
Fact:

Internet purchases are often not “tax-free”!

 If an item is subject to tax in the customer’s state and the internet

retailer does not charge sales tax, the customer is still required to pay
the tax in the form of the use tax.

 The only customers who can really make “tax-free” internet purchases

are those that live in one of the five states without a general state
sales tax: Alaska, Delaware, Montana, New Hampshire, and Oregon.

 Approximately 26 states have a line on their state personal income tax

return where residents can report their annual use tax.
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Sales Tax Myths & Misperceptions
Misperception: “Internet retailers have been given special treatment,
a special exemption from collecting sales tax.”
Fact: There is no special “exemption” or “treatment” that
internet retailers have been “given”.
 Internet retailers who do not have sales tax nexus in the state in

which their customers are located are not required to charge and
collect sales tax.
 Internet retailers with no nexus that do not collect sales

tax are operating within the letter of the law.
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State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

The Problem:
A Significant Percentage of Use Tax Goes Uncollected


The Quill physical nexus standard continues to be the “Law of the Land.”



But USE TAX is largely not reported and not collected.



National Conference of State Legislatures (NCSL) estimated that requiring
collection of sales tax on all on-line purchases would have generated
approximately $24 billion in new annual revenue in 2012. (Based on 2009
University of Tennessee study, but figures are disputed.)
Top Five States
In Revenue Loss
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Est. 2012 Uncollected
Sales Tax (in Billions)

California

$4,159.70

Texas

$1,777.10

New York

$1,767.00

Florida

$1,483.70

Illinois

$1,058.80
State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

State “Amazon Laws”


States have reacted by enacting “Amazon” Laws (nicknamed after
their largest target)



Amazon Laws with “click-through” nexus provisions focus on internet
retailers who contract with in-state marketing affiliates.
Marketing affiliates are third-parties (individuals or businesses)
that post Web-links (banners, widgets) on their Websites
that refer customers to the on-line stores of internet
retailers like Amazon and that are compensated
(often via commission) for sales which originated
from those Web-links.
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State “Amazon Laws”


Click-through nexus provisions take the position that in-state
marketing affiliates create a physical presence (that satisfies the
Quill requirement) for the out-of-state (remote) retailers with whom
they contract.



Engaging in-state marketing affiliates creates a nexus presumption.



Amazon Laws also referred to as “click-through”, “web-linking”,
“affiliate tax” and “presumptive nexus” laws.



The presumption may be rebuttal or non-rebuttal



Revenues generated from “clicks” that original from the Web-links of
in-state affiliates and which lead to a remote seller’s website must
often exceed a dollar threshold.
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State “Amazon Laws”


Revenue thresholds based on the total combined revenues which
originated from the Web-links of all of a remote retailer’s in-state
marketing affiliates.



Example of a “click-through” nexus provision:
“A presumption of nexus is created for a retailer that enters into an
agreement with one or more residents under which the resident, for
a commission or other consideration refers potential customers,
whether by a link on a website to the retailer, or otherwise, if the
cumulative gross receipts from sales by the retailer to customers in
the state who are referred to the retailer by all residents with this
type of an agreement with the retailer is in excess of $10,000
during the preceding 12 months.”
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State “Amazon Laws”


Clarifying the term “Affiliate”:
 Amazon Laws sometimes referred to as “Affiliate Tax” Laws
because of the marketing affiliate connection.


For federal/state corporate income tax purposes, the term “affiliate”
refers to entities that are related through common ownership.
Corporate affiliates are often members of the same federal
consolidated group and/or the state combined/unitary group.



Some states have “affiliate nexus” provisions – which describes
nexus that is created when a related company, i.e., a corporate
affiliate (not a marketing affiliate) operates in a state and the
corporate affiliate’s in-state activities or in-state presence creates
nexus for the remote retailer.
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State “Amazon Laws”


More on clarifying the term “Affiliate”:


Some Amazon Laws contain BOTH a “click-through” and an
affiliate (related party) nexus provision



Marketing affiliates (third party websites that post Web-links) do
not owe or collect sales tax. The internet retailer that contracts
with them collects the sales tax (in states that have a click-through
nexus provision) and remits it to the taxing jurisdiction.



Marketing affiliates pay personal, corporate
or other business taxes on their net income
(which includes the commission or other
revenue they earn for being marketing affiliates).
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State “Amazon Laws”


Another point to clarify: The phrase “Amazon Law” has come to
mean any type of state nexus expanding law intended to require
remote retailers to collect tax on sales to in-state customers or
increase the voluntary payment of use tax by in-state customers.


Click-through, web-linking nexus: Marketing affiliates create an
in-state physical presence for the remote retailer, a nexus
presumption



Affiliate nexus: Related companies operating in the state create
nexus for the remote retailer



Notification and reporting: Remote retailers are not deemed to
have nexus, but the law imposes requirements on the remote
retailer meant to encourage self-reporting of use tax by purchasers
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State “Amazon Laws”


Amazon Laws may include both a click-through and an affiliate (related
party) nexus provision. An example is California’s Amazon Law:


Click-through nexus applies if within the prior 12 months, a remote
retailer’s total sales of tangible personal property (TPP) to California
consumers exceeded $1M and the retailer’s total cumulative sales of
TPP to California customers which originated from Web-link referrals
exceeded $10,000.



Nexus is attributed to a remote retailer who is a connected to an instate corporation (a commonly-controlled/California combined group
member) if the related corporation performs services, e.g., design,
manufacturing and fulfillment, in connection with the TPP sold by the
remote retailer or whose California activities help the remote retailer
establish or maintain a California market.
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State “Amazon Laws”


Some states are enacting legislation which completely eliminates a “clickthrough” provision and focuses exclusively on affiliate (related party) nexus.



Focus is on Amazon, which has been building distribution centers in many
states. Because Amazon’s distribution centers generally owned by a
separate Amazon entity, enacting affiliate nexus provisions is way to attribute
nexus to Amazon’s retail entities.



An example is Virginia’s affiliate nexus Amazon Law:
An out-of-state dealer (Virginia law refers to a retailer as a “dealer”) is presumed
to be subject to Virginia’s sales and use tax collection requirement if a “commonly
controlled person (i.e., a corporate affiliate) maintains a distribution center,
warehouse, fulfillment center, office, or similar location within the Commonwealth
that facilitates the delivery of tangible personal property sold by the dealer to its
customers.” (VA S.B. 597, Signed into law, April 4,2012)
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State “Amazon Laws”


Some states have enacted Amazon Laws which focus on imposing a
transaction notice requirement on retailers that do not have nexus and are
not required to be registered to collect sales tax.



The goal of notification laws is to increase self-reporting and payment of
use tax by in-state purchasers. (Some also argue that the goal is to force
retailers to register to collect sales tax.)



Examples of states enacting a notification law include:
 Oklahoma (enacted in 2010) and South Dakota (enacted in 2011)
 Colorado - In 2010, Colorado enacted a Notification & Reporting law.
In addition to a purchaser notification requirement, the law also
included a requirement to report purchases to Colorado and penalty
provisions (for failing to notify and/or report).
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State “Amazon Laws”


And one state, Pennsylvania, decided it didn’t need to enact an Amazon Law
because the state’s existing law already incorporated “click-through” and
“affiliate nexus” provisions.
 On December 1, 2011, Pennsylvania DOR issued Sales and Use Tax
Bulletin 2011-01, Remote Seller Nexus
 Bulletin essentially reinforced the Pennsylvania DOR’s interpretation of the
existing law that activities such as engaging in-state marketing affiliates or
storing inventory in a Pennsylvania warehouse, create a sales tax
registration, collection and remittance requirement.
 The remote seller registration and collection requirement is not based on
new enacting legislation. This is significant!
 Original effective date was 2/1/12. Pennsylvania DOR extended effective
date to 9/1/12 to give remote retailers more time to prepare.
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State “Amazon Laws” Invite Controversy


California – arguable the biggest “Amazon Law” development!



California enacted an Amazon Law in June 2011 (AB X1 28) which included
both a click-through and an affiliate nexus provision.



What happened next?
 Amazon severed its ties with its tens of thousands of CA marketing
affiliates
 Refused to charge sales tax even after the law’s 7/1/11 effective date
 Petitioned for a voter referendum - would’ve permanently repealed the law
 California attempted (and failed) to pass urgency bill to stop referendum
 Amazon offered to negotiate with California (build warehouses, add jobs)



California gave in temporarily. On 9/23/11, Governor Brown signed AB 155, a
compromise bill, which retroactively and temporarily repealed California’s
Amazon Law until at least 9/15/12.
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State “Amazon Laws”
Rebutting the Nexus Presumption


Amazon Laws redefine activities that create a physical presence. When an out-ofstate (remote) seller engages in those activities, a nexus presumption is created.



This nexus presumption may be rebuttable or non-rebuttable.



States with a rebuttable provisions say that remote seller can rebut the presumption
by submitting proof that the in-state parties with whom they contracted did not
actively solicit sales on the remote seller’s behalf.



Example: Arkansas' click-through nexus presumption may be rebutted by submitting
proof that the in-state parties with whom the seller has an agreement did not engage
in any activity in Arkansas that was significantly associated with the seller’s ability to
establish or maintain the seller’s market in Arkansas during the preceding 12 months.
The seller may prove this by submitting written statements from all of the Arkansas
parties with whom the seller has an agreement that they did not engage in any
solicitation in Arkansas on behalf of the seller during the preceding year.



In reality, it may be difficult for a remote seller to rebut the nexus presumption
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The “State of the States”
States that have passed “Amazon” Legislation, Year Enacted
Arkansas - 2011 (C-T, RP)
California - orig enacted 2011,
repealed, effective 2012 (C-T, RP)
Colorado - 2010 (N & R –
Challenged)
Connecticut - 2011 (C-T)
Georgia – 2012 (C-T)
Illinois – 2011 (C-T, challenged, ILL
SC held preempted by federal ITFA )
Kansas – 2013 (C-T)
Maine - 2013 (C-T, RP)
Minnesota - 2013 (C-T)
Missouri - 2013 (C-T)

11.

(C-T = click-through, RP = affiliate/related party,
N = Notification, R = Reporting)

20.

1.
2.
3.
4.
5.
6.

7.
8.
9.
10.
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12.
13.
14.
15.

16.
17.
18.
19.

New York - 2008 (C-T, challenged &
upheld by NY’s highest court,
petitioned SCOTUS - Cert denied)
North Carolina - 2009 (C-T)
Oklahoma - 2010 (N)
Pennsylvania - 2011 , eff. 2012 (per
bulletin, not enacting legislation)
Rhode Island - 2009 (C-T)
South Carolina - 2011 (N)
South Dakota - 2011 (N)
Texas – 2011 (CT , RP)
Vermont – enacted 2011, effect when
15 states pass similar legis (CT & N)
Virginia - 2012 (RP)

State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

State “Amazon Laws”
Constitutional Challenges


States where “Amazon Laws” have been challenged on constitutional grounds:

New York: New York Court of Appeals (state’s high court) rejects Commerce Clause
challenge to New York’s “click-through” nexus law. Overstock.com Inc. v. N.Y. State Dep’t
of Taxation & Fin., 987 N.E. 2d 621, 622 (N.Y.2013), Amazon.com, LLC v. N.Y. State Dep’t
of Taxation & Fin., 913 N.Y.S.2d 129, 139–41 (App. Div. 2010), aff’g as modified 877
N.Y.S.2d 842 (Sup. Ct. 2009),
 Illinois: Supreme Court of Illinois agrees with lower Circuit Court decision that Illinois
“click-through” nexus law is preempted by the federal Internet Tax Freedom Act of 2007,
Performance Marketing Association, Inc. v. Hamer, (No. 114497, Ill. Oct. 18, 2013)
 Colorado: Direct Marketing Association v. Huber, No. 10-cv-01546-REB-CBS, 2012 WL
1079175 (D. Colo. 3/20/12). Doc 2012-6911 or 2012 STT 64-4
 August 23, 2013, Amazon.com/Overstock.com file petition for writ of certiorari with the U.S.
Supreme Court which was denied on December 2, 2013
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State “Amazon Laws” – Key Points





“Amazon” Law is used to describe various types of nexus expanding laws:
 Click-through, web-linking, presumptive nexus
 Affiliate (related party) nexus
 Notification and/or Reporting
Despite their constitutionality and the issues they raise, states continue to
introduce and enact Amazon legislation (e.g., KS, ME, MN, MO in 2013)
Several similar bills are often introduced during the same state legislative
session. It’s important to know what type of legislation has been introduced
(do not rely on what media reports, they can and do misrepresent).
 A click-through and/or affiliate nexus proposal
 Streamlined Sales Tax (SST) adoption
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State “Amazon Laws” – Key Points


Even without Amazon Laws, remote sellers may find they have nexus in
many states since nexus can be created by less than obvious activities, e.g.,
attendance at trade shows, hiring third party contractors to service product,
using a third party fulfillment service such as Amazon’s FBA service, etc.



The impact of Amazon Laws are not limited to “internet only” sellers.
 Amazon Laws effect brick-and-mortar sellers too.
 Brick-and-mortars that sell over the internet and make sales to customers
in states with an Amazon Law should evaluate whether a state’s Amazon
Law effects them. (Do they use marketing affiliates, are they part of a
larger corporate group, what is the sales volume in the Amazon state, etc.)
 Equipment manufacturers that sell over the internet may not think of
themselves as “internet retailers”, but they may also be subject to certain
states’ Amazon Laws in particular those with affiliate nexus provisions.
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State “Amazon Laws” – Key Points







Evaluate controlled group activities and the nexus profile of related companies
as many states are enacting affiliate (related party) Amazon provisions.
 Some affiliate nexus provisions focus on in-state warehouses owned by
corporate affiliates, others on the in-state use of trademarks, etc. Be aware
of the specifics of affiliate nexus provisions that may impact your company
or clients.
Although most states that have enacted a nexus presumption law have
provided that the presumption is “rebuttable”, in practice it is difficult to rebut
the nexus presumption.
CPA/Advisors; Know what your clients are up to, what types of activities they
are engaging in.
Tax/Finance /Accounting/In-house professionals: Stay informed about your
companies activities. Make sure you know what sales, marketing and
operations is “up to”. Often tax/finance/accounting are the last to know about
expansion efforts in new states.
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Federal Internet Tax Legislation

59
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States Are Hungry for Revenue
Is a National Solution Necessary?
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Federal Internet Sales Tax Legislation


During the prior Congressional session (112th Congress) three Federal
Internet Tax proposals were introduced:
 The Main Street Fairness Act, S. 1452/H.R. 2701 (July 2011)
 The Marketplace Equity Act, H.R. 3179 (October 2011)
 The Marketplace Fairness Act, S. 1832 (November 2011)



The MEA (H.R. 3179) and MFA (S. 1832) were both bi-partisan efforts
which moved through the Congress.



Despite the momentum behind these proposals,
all failed to pass by the end of the 112th Session.



Why? Fiscal Cliff Issues, Dysfunctional Congress



New legislation would need to be re-introduced!
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Federal Internet Sales Tax Legislation
 On February 14, 2013 NEW Federal Internet Legislation was introduced –
> The Marketplace Fairness Act of 2013 (MFA of 2013)
 Two companion bills introduced simultaneously in the Senate and in the
House of Representatives (bi-cameral proposals)
 Both bills read identically and are jointly referred to as the Marketplace
Fairness Act of 2013
 The Senate Version, S. 336, was introduced by Mike Enzi (R-WY), Lamar
Alexander (R-TN), Dick Durbin (D-IL) (the same three sponsors of the
prior Marketplace Fairness Act) and 17 other Senators.
 MANY additional Senators joined in as co-sponsors after 2/14/13.
 S. 336 is a bi-partisan effort.
 Interesting note -> Freshman Senator Heidi Heitkamp (D-ND), one of
the sponsors, was ND Commissioner of Revenue during Quill.
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Federal Internet Sales Tax Legislation
 The House Version, H.R. 684, was introduced by Steve Womack (R-AR),
along with 36 co-sponsoring Representatives
 Many additional Representative joined in as co-sponsor after 2/14.
 H.R. 684 is also a bi-partisan effort.
 Included in the sponsoring group are Jackie Speier (D-CA) and John
Conyers (D-MI), key sponsors of two of the prior session’s federal internet
tax proposals:
•
•
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Rep Speier was a key sponsors of the Marketplace Equity Act (H.R. 3179, 112th
Congress). The other key sponsor of the MEA was Steve Womack.
Rep Conyers was the key sponsor of the House version of the Main Street
Fairness Act (H.R. 2701, 112th Congress). Note, the prior Main Street Fairness
Act was also a bi-cameral proposal (the Senate version of the MFSA, S. 1452112th Congress, was introduced by Dick Durbin (D-IL) a key sponsor of the
Marketplace Fairness Act of 2013)
State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

The Marketplace Fairness Act of 2013
 Like the prior MFA proposal (S. 1832, 112th Congress), the new MFA
of 2013 proposals (S. 336, H.R. 684 and now S. 743) offers two
ways states can obtain “collection authority”:
 States can qualify for collection authority by meeting the
requirements to become Streamlined Sales Tax (SST) fullmember states
 Non-SST states can qualify for collection authority by fulfilling all
the MFA of 2013’s alternative set of minimum simplification
requirements
 Some believe the MFA 2013 is an improvement over the prior MFA
as it addresses some of the concerns about the prior legislation –
but still many issues the MFA 2013 doesn’t adequately address.
(Discussed in future slide)
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Federal Internet Sales Tax Legislation
 The MFA of 2013 (S. 336, H. 684, S. 743) gives states that have been
reluctant to join the SST, such as California, Texas and Florida, an alternative
method for obtaining collection authority under the federal legislation.
 It has been suggested by some that the MFA of 2013 is an improvement over
the MFA introduced by the prior Congress as it addresses some of the
concerns the prior legislation overlooked.
 What exactly are the minimum simplification and other requirements that
states must comply with in order to obtain collection authority under the MFA
of 2013?
 Before jumping into the bill requirements, let’s address a few terms that may
not be familiar.
 We also need to look at recent significant developments.
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Federal Internet Sales Tax Legislation
Streamlined Sales & Use Tax


What is the Streamlined Sales & Use Tax Agreement (SSUTA)?
 The SSUTA is a comprehensive multi-state agreement originally designed
through a cooperative effort of 44 states and the District of Columbia, local
governments, and the business community to simplify sales & use tax
collection and administration
 This simplification effort – a response the Quill decision – is known as the
Streamlined Sales Tax Project (SSTP)
 The organization created to oversee the SSTP and administer the SSUTA is
the Streamlined Sales Tax Governing Board (SSTGB)



Although 44 states and the District of Columbia were involved in the initial design
of the SSUTA, there are currently only 24 SST member states (23 states are are
full members, 1 states is an associate members).



A state must enact adopting legislation before beginning the process of become a
SST state.
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Federal Internet Sales Tax Legislation
Streamlined Sales & Use Tax


As of today, January 8, 2014, the 23 full member states are:
Arkansas, Georgia, Indiana, Iowa, Kansas, Kentucky, Michigan,
Minnesota, Nebraska, Nevada, New Jersey, North Carolina, North
Dakota, Ohio, Oklahoma, Rhode Island, South Dakota, Vermont,
Utah, Washington, West Virginia, Wisconsin and Wyoming



There is currently one associate member states - Tennessee. Associate
member states not entitled to collection authority under the MFA of 2013.



Even if SST full member states needs to implement additional simplification
requirements (to be in full compliance with the new legislation), if the MFA
of 2013 is enacted, the 23 SST full-member states will have a “leg-up” on
obtaining collection authority relatively quickly.
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Federal Internet Sales Tax Legislation
Collection Authority


Another phrase that’s used frequently in the new legislation is
“collection authority”. What does it mean?



Under the MFA of 2013, SST and non-SST implementing states will
have the power – the authority – to require (force) out-of-state (remote)
sellers to collect their state’s sales tax. The power to do this is referred
to as having collection authority.



Under the MFA of 2013 nexus would no longer be required!
 States with collection authority will be able to require a remote seller
to collect their state’s sales tax even if the remote seller does not
have nexus to their state.



Key point -> Under the MFA of 2013 there will be more focus on
whether a state has fulfilled the federal law’s requirements; less focus
on a taxpayer’s nexus profile.
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The Marketplace Fairness Act of 2013
Its Journey Thus Far


On 3/23/13, Marketplace Fairness language added to Senate Fiscal 2014
Budget Bill (S. Con. Res. 8) in the form of an Amendment (S. Amdt. 578)



Marketplace Fairness Amendment approved by a significant majority (75
out of 99 Senators voted “yea”)



Did that mean the MFA 2013 was passed? NO, the 3/23/13 vote was nonbinding – Senators who approved S. Amdt. 578, could vote against final.



Vote was symbolic - an indication that the MFA 2013 could be enacted.



On April 16th, another Marketplace Fairness bill was introduced in the
Senate – this newest bill is S. 743, also referred to as the Marketplace
Fairness Act of 2013. (This would be the third bill introduced this year)
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The Marketplace Fairness Act of 2013
Its Journey Thus Far


When initially introduced, S. 743 read exactly like S. 336/H. 684.



Why? Another move by proponents to move the MFA 2013 along very
quickly, circumvent the normal committee procedure.



On 4/25/13, a “cloture motion” vote occurred (meaning a vote to stop a
filibuster and move the proposal to a vote). Cloture motion vote – 63 yes,
30 no, 7 didn’t vote.



On 5/6/13, the Senate passed S. 743



On 5/20/13, S. 743 was referred to the House Judiciary Committee,
where it currently sits.



On 9/18/13, House Judiciary Committee Chairman , Bob Goodlatte (RVA), issued the Committee’s Basic Principles on Remote Sales Tax.
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The Marketplace Fairness Act of 2013
Recent Developments
So what are the seven basic principles and how does the MFA
match up?
 Tax Relief – Using the Internet should not create new or
discriminatory taxes not faced in the offline world. Nor should any
fresh precedent be created for other areas of interstate taxation by
States.
 Tech Neutrality – Brick & Mortar, Exclusively Online, and Brick &
Click businesses should all be on equal footing. The sales tax
compliance burden on online Internet sellers should not be less, but
neither should it be greater than that on similarly situated offline
businesses.
 No Regulation Without Representation – Those who would bear
state taxation, regulation and compliance burdens should have
direct recourse to protest unfair, unwise or discriminatory rates and
enforcement.
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The Marketplace Fairness Act of 2013
Recent Developments
Basic Principles, Continued:
 Simplicity – Governments should not stifle businesses by shifting
onerous compliance requirements onto them; laws should be so
simple and compliance so inexpensive and reliable as to render a
small business exemption unnecessary.
 Tax Competition – Governments should be encouraged to compete
with one another to keep tax rates low and American businesses
should not be disadvantaged vis-a-vis their foreign competitors.
 States’ Rights – States should be sovereign within their physical
boundaries. In addition, the federal government should not mandate
that States impose any sales tax compliance burdens.
 Privacy Rights – Sensitive customer data must be protected.
To date, the House Judiciary has not scheduled a hearing on S. 743. Some
indications that the House is working on its own version.
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The Marketplace Fairness Act of 2013
State Requirements


Under the passed version of the MFA 2013 (S. 743) all states (SST
and non-SST) must meet the certain minimum simplification and
other requirements, such as:
•
•
•
•
•
•
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Single state-level entity to administer all sales and use tax (“SUT”) laws
Single audit for all state and local taxing jurisdictions within the state
Single SUT return for use by remote sellers.
Uniform SUT base among the state and its local taxing jurisdictions
Collection at the applicable destination rate (the sum of the state rate
and local destination jurisdiction rate)
90 days notice of a rate change and liability relief to remote sellers or
CSPs from liability for collecting sales & use taxes at the immediately
preceding effective rate during the 90-day notice period if a state does
not provide the required notice.
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The Marketplace Fairness Act of 2013
State Requirements
Simplification requirements, continued;
 Provide certification procedures for Certified Service Providers (“CSPs”)
 The software provided by CSPs must be capable of calculating and
filing SUT returns in every state qualified under the MFA of 2013.


Include liability relief provisions which provide the following;
 Remote sellers are relieved from liability for incorrect collection,
remittance or non-collection of sales & use taxes if the liability is the
result of an error or omission made by the CSP or a result of incorrect
information or software provide by the state.
 CSPs are relieved from liability for incorrect collection, remittance or
non-collection of sales & use tax if the liability is the result of misleading
or inaccurate information provided by a remote seller or incorrect
information or software provided by the state.
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The Marketplace Fairness Act of 2013
State Requirements
Key Changes Made to S. 743, prior to the Senate’s vote:
 Regarding the provision of free software, the final version of S. 743 was
amended to say that a remote seller isn’t required to use the free software
provided by the state.
 S. 743 doesn’t address whether a state would need to reimburse a remote
seller who uses a different software solution.
 Regarding the SSUTA, the final version of S. 743 added language that says
SSUTA full-member states have collection authority if in compliance with the
SSUTA provided the SSUTA is not changed after enactment of the MFA.
 Regarding effective dates, the final version of S. 743 was changed to
increase the effective date for SSUTA full-member states from 90 to 180 days
after state publishes notice of the state’s intent to exercise its collection
authority.
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The Marketplace Fairness Act of 2013
Remote Seller Defined


The MFA 2013 never uses the words “internet”, “web”, “online” when describing a remote seller!



The MFA 2013’s definition of a “remote seller” is very broad!



The MFA 2013 simply says that a remote seller is a person or
entity that would not be required to collect sales tax in a state
if it weren’t for the legislation!



This is simply another way saying is that a remote seller is a
seller that doesn’t already have “nexus” to a state.
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The Marketplace Fairness Act of 2013
Small Seller Exception
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Under the MFA 2013, remote sellers with total annual U.S.
remote gross receipts of $1,000,000 or less are exempt from
collecting sales tax in states in which they meet this
threshold. Gross receipts are based on the preceding
calendar year.
The MFA 2013 requires remote sellers to include the sales of
certain related businesses (based on attribution rules under
IRC Sec. 267 or 707(b)(1)).
The small seller exemption is based on
gross sales, not taxable sales.
No ability for states to determine a “by-state” exemption.
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Marketplace Fairness Act of 2013
Effective Dates
Effective Dates:





For SST full-member states - no earlier than the first day of the
calendar quarter that is at least 180 days after the MFA of 2013
the state publishes a notice of it’s intent to exercise its collection
authority, but no earlier than the first day of a calendar quarter
that is at least 180 days after the MFA 2013 is enacted.



For non-SST member states - no earlier than the first day of the
calendar quarter that is at least 6 months after the State enacts
legislation to implement the requirements.
But will the MFA 2013 Pass?
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Federal Internet Sales Tax Legislation
Recap, Concluding Points


The MFA of 2013 offers a “National Solution”, not an across the board
national sales tax (as some media stories may have reported).



States must take action to obtain collection authority. States will not have
this authority until they fulfill the simplification and other requirements in the
MFA of 2013.



If the MFA of 2013 is enacted, the 23 full-member SST states will have a
“leg-up” on moving towards obtaining collection authority as these states
have already simplified their sales and use tax collection and administration
systems. (However, some SST states may need to take further action to be
in compliance with the MFA of 2013’s additional requirements)



Nexus will no longer be required for a state to enforce its collection
requirement on a remote seller!!



It will become equally important to focus on where customers are
located and what those states are doing to comply with the federal law.
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Comparing Amazon Laws to the
Marketplace Fairness Act of 2013


“Amazon Laws” require that there be nexus to the “taxing state”. Even if
physical presence is created through a mere Web-link posted on a
compensated marketing affiliate’s site – there is still a nexus requirement.



The MFA of 2013 does not require nexus to the “taxing state”. As long as a
state fulfills the federal law’s requirements, the state may obtain “collection
authority” and require remote sellers to collect their states’ sales tax.



Complying with MFA of 2013 is optional, not mandatory. A state may prefer
to enact their own law instead of complying with the federal law. Thus,
Amazon laws will not cease to exist.



Companies will need to continue to focus on their nexus profile, but will
also need to focus on what actions various states are taking to comply
with the federal law if they sell to customers in those states.
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Final Recap and a Few More Key Points


Though sales tax nexus requires a “physical presence”, states are
redefining what constitutes a physical presence. What constitutes
sales tax nexus can vary from state to state.



States are becoming more aggressive in defining “physical presence”
and enacting laws that, at a minimum, stretch the nexus envelope,
and at the extreme, are unconstitutional.



There are many “internet sales tax” misperceptions; many of these
are perpetuated by the media.



States are tired of waiting for Congress to act. Unless a “national
solution” is enacted, states will continue to propose legislation that will
require more remote retailers to collect their sales tax.
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Final Recap and a Few More Key Points


If the MFA of 2013 or similar federal legislation is enacted,
companies will be required to monitor their nexus profile, as well as
keep tabs on what states are doing to comply with the federal
legislation (ensuring your company is compliant will only get more
burdensome!)



Even though the MFA of 2013 had a speedy journey through the
Senate, it is likely to see much more resistance in the House where
it will go through the normal, lengthy committee process.



Anything can happen and we may be witnessing history!



If your company is making sales over the internet, or you are
advising clients who make sales over the internet, it is extremely
important to stay up-to-date on “internet sales tax” developments!!
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THE PROS AND CONS OF
ENACTING THE
MARKETPLACE FAIRNESS ACT
A POINT/COUNTERPOINT
DISCUSSION

MFA – Point/Counterpoint
According to www.marketplacefairness.org, and
many retailer based trade groups, there are many
reasons why the proposed MFA is a great idea
and why it’s time to pass Federal Internet Sales
Tax (Remote Seller) Legislation.
Now that we’ve heard what the MFA will require of
states, and how it will impact remote internet
retailers, let’s examine some of the pros and cons
of Congress enacting this law.
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MFA – Pro Point
It is time to pass the MFA because states are losing out on
a significant amount of tax revenues!!
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MFA - Counterpoint
It’s not that internet retailers aren’t “doing the right thing”,
they actually are doing the right thing since it’s their
Constitutional right to not collect the tax if they don’t have a
“physical presence” in the customer’s state.
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MFA – Pro Point
• It’s time to pass the MFA because it’s time to “level the playing
field”!
• My company is a local “brick-and-mortar” store, trying to keep up
with large internet retailers. I can’t compete with companies that
can offer the same products and don’t charge sales tax!
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MFA - Counterpoint
• Does it really “level the playing field” to make internet retailers
collect tax in multiple jurisdictions? Especially, if they don’t
enjoy many of the benefits in those communities?
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MFA – Pro Point
• I understand there’s small seller exemption and that
internet retailers with less than $1 Million in online sales
won’t have to collect sales tax everywhere so their
compliance burden shouldn’t be significant, right?
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MFA - Counterpoint
Yes, there is a “small seller” exception, but the $1 Million remote sales
threshold isn’t as clear as it sounds.
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MFA – Pro Point
• Ok, but even if an internet retailer’s sales exceed the
“small seller” threshold, the MFA says that remote sellers
have to be given FREE software that is capable of
calculating the sales tax due. Easy – right?
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MFA - Counterpoint
Have you really ever seen the government make anything easy?
Sure, there are certified software providers (CSPs) that can
make the compliance process easier, but it won’t be without
effort on the internet retailer’s part.
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MFA – Pro Point
I’ve also heard that the MFA has some “liability relief”
provisions – so really, what are internet retailers worried
about? They won’t be penalized if they don’t get everything
right!
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MFA – Counterpoint
• The MFA’s liability relief provisions are
rather limited.
• And internet sellers will be subject to audits just like any other retailer.
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MFA – Pro Point
I thought the MFA is supposed to make sales tax
administration more streamlined? And it’s supposed to
simplify rates, taxability of products, etc.?
Doesn’t it make sense for the sales tax laws in every state
to be uniform?
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MFA - Counterpoint
• You’re right! Even though the MFA includes provisions that
are supposed to simplify sales tax administration, the problem
is that the MFA actually doesn’t go far enough.
• The MFA is so ambiguous that many sales tax professionals
are concerned, and rightly so!
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MFA – Counterpoint (Cont.)
• In a perfect world, all states will be in compliance, software
will work, and everything is perfect!
• But the MFA isn’t mandatory so states will not be required to
adopt it.
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MFA – Pro Point
• Since the U.S. Supreme Court recently has refused to
hear the Amazon and Overstock cases, they’ve sent a
message that it really is Congress’ responsibility to deal
with the internet sales issue.
• It seems that if the MFA doesn’t pass, states will just
continue to pass legislation that might actually be more
punitive than a federal law.
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MFA - Counterpoint
• As it currently stands, many states are enacting their own
laws that appear to be unconstitutional. Yet if the U.S.
Supreme Court refuses to hear cases challenging these laws,
more states will continue to pass that this type of legislation.
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MFA
• So where do things stand? Currently, the MFA is sitting in the
House Judiciary Committee, which is Chaired by
Representative Bob Goodlatte (R – VA). The Chairman
recently issued a set of principles which he believes must be
met in a federal remote seller law. The principles include:
• “Tax Relief”
• “Tech Neutrality”
• “No Regulation without representation”
• “Simplicity”
• “Tax Competition”
• “States’ Rights”
• “Privacy Rights”
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MFA
The Million Dollar Questions:
Can all of those be achieved?
Will Congress finally pass the Marketplace Fairness Act?
What will the timing be?
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Sylvia Dion, PrietoDion Consulting Partners

RETAILER SPECIFIC ISSUES
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Sales Tax and Deal-of-the-Day Programs
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Section Outline




Sales Tax and Deal-of-the Day (i.e., Groupon) Promotional
Vouchers/Certificates

The Mechanics of the Deal-of-the Day Promotions

Taxability Upon Issuance of Voucher

Retailers versus Manufacturers Discount

States That Have Issued Guidance on the Application of
Sales Tax Upon the Redemption of a Deal-of-the-Day
Voucher

SSTP –SLAC Voucher Workgroup
Sales Tax Holidays
 Which States Held Them in 2013
 Issues and Considerations
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Mechanics of Deal-of-the Day Programs
Mechanics of a typical Deal-of-the-Day promotion
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Merchant contracts with third party deal-of-the-day marking
company. (Groupon, LivingSocial)
Merchant and Groupon agree on the specifics of the “deal”
(e.g., Groupon will market and sell 100 deals at a certain
price which can be redeemed at the merchant’s store, etc.)
If certain number of Deal-of-the-Day subscribers purchase
the “deal” by a certain deadline, the “deal is on”
The Deal-of-the-Day marketer charges the subscribers credit
card and e-mails the subscriber the deal-of-the-day
voucher/certificate.
The voucher/certificate must generally be redeemed by the
expiration date.
Groupon retains a portion of the proceeds for “advertising,
administrative fees”
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Mechanics of Deal-of-the Day Programs
Example:
 Merchant will offer deal for voucher that can be used toward
$100 worth or merchandise.
 Per the deal, Groupon charges subscriber $50 for the voucher
 Groupon retains 50% of the amount charged, or $25, for its
fee
 Merchant receives $25 for each deal sold.
 Prior to the voucher’s expiration date (these are generally
short), the subscriber redeems her voucher at the merchants
store for exactly $100 worth of taxable merchandise.
Question: On what amount should the merchant charge sales
tax?
•
$100 – the total value of the merchandise purchased.
•
$50 – the amount the subscriber paid for the deal voucher.
•
$25 – the amount the merchant receives from Groupon
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State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions




California: Sales tax applies to "the amount paid by the customer
for the deal-of-the-day instrument plus any additional cash, credit,
or other consideration required to be paid when the product is
purchased.“ CA SBOE, Tax Information Bulletin, Publication 388,
Sept. 2011; Special Notice, Application of California Sales Tax to
Deal-of-the-Day Instruments, Nov. 2011
Illinois: ‘If the retailer knows the amount that the customer paid
for the voucher, then the amount that the customer paid for the
voucher is taxable when the voucher is redeemed.” (That is, sales
tax would normally be calculated on the discounted value.) “If a
retailer does not have this information, the retailer may calculate
tax on the full value of the voucher.” IDOR’s Response to Advance
Question Submitted to IDOR 2012 Annual Tax Practitioner
meeting; IDOR Letter Ruling, ST 12-0009-GIL, 2/28/12
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State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions




Iowa: General rule – “In most situations, sales tax should be
charged on the full price of the item purchased.” However, despite
general rule, Iowa’s guidance adds, “If the certificate states on its
face the price paid by the purchaser to the online buying service,
tax is collected on that amount (i.e., the discounted amount), rather
than the full price of the item purchased.” Iowa DOR webpage,
“Groupons –Iowa Sales Tax”
Kentucky: Sales tax is due on the total price the customer paid for
the voucher, i.e., the discounted value. However, voucher must
either: 1) indicate the discounted price; or 2) the local retailer must
know and retain documentation of the discounted price. If neither
requirement is met, sales tax is due on the total face value of the
voucher, i.e., the full sales price or full value of products of services
for which the voucher can be redeemed. KY DOR, Kentucky Sales
Tax Facts, A Revenue Publication for the Business Owner,
12/2011
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State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions




Maine: Issued a revised Instructional Bulletin clarifying that dealof-the-day discounts meet the definition “discounts allowed and
taken on sales.” The Bulletin includes a specific example where a
“deal-of-the-day” certificate is issued and the difference between
the full value of the certificate and what the customer paid is
treated is a discount that reduces the amount subject sales tax.
M.R.S. Instructional Bulletin, No. 39, 1//17/12.
Massachusetts: Sept. 2011, MA DOR issues a Working Draft
Directive, essentially saying that because the “discount” associated
with a “deal-of-the-day” voucher does not qualify as either a
“retailer’s discount” or a “manufacturer’s discount” (since it is not
issue by either the retailer or a manufacturer), sales tax is due on
the full value of the taxable products obtained upon redemption.
MDOR, Working Draft Directive 11-XX: Application of Sales Tax to
Sales & Redemption of Third Party Coupons, 9/16/11.
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State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions
Massachusetts, Continued:

Although MA DOR solicited comments to the Working Draft, the
MA DOR but did not issue an immediate final Directive.

Nine months later, in June 2012, MA DOR issues a second
Working Draft Directive, clarifying that if a “deal-of-day” voucher
meets the definition of a “qualifying promotional voucher” it will be
treated like a retailer’s coupon that would reduce taxable sales
price.

The second Draft Directive issued in final form July 2012. MA
DOR Directive 12-4: Application of Sales Tax to Sales and
Redemption of Qualifying Promotional Vouchers, 7/16/12

Qualifying Promotional Voucher:
 Must clearly state both the time limited promotional (face) value
and the amount paid by the customer for the voucher
 Must remain valid for redemption for at least the amount paid by
the customer indefinitely.
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State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions


New York: Treatment depends on “deal-of-the-day” certificate is a: 1)
Specific Product or Service Voucher; OR, 2) State Face Value Voucher.
NY Dept. of Taxn. & Fin., TSB-M-11(16)S, Sales Tax Treatment Relating
to the Sale and Redemption of Certain Prepaid Discount Vouchers,
9/19/11
 Specific Product or Service Voucher: A deal-of-the-day voucher that can

only be redeemed for a specific product or service. Sales tax is due on the
amount the customer paid for the voucher, that is, sales tax is due on the
sale price after applying the promotional discount.
 State Face Value Voucher: A deal-of the day voucher that can be applied

towards the purchase of products and/or services offered by the merchant in
the same manner as cash up to the voucher’s stated face. New York says,
this type of voucher functions like cash equivalent, thus merchant must
charge sales tax on the full value of the products or services obtained
through the “deal” before applying the value of the voucher as payment.

113

State Amazon Laws and the Marketplace Fairness Act of 2013, Sylvia F. Dion, CPA

State Guidance on Applying Sales Tax
to Deal-of-the-Day Transactions




Washington State: The general rule is if a customer redeems a
discount voucher when purchasing a product or a retail service, the
retailer is required to collect retail sales tax based on the total amount
paid for the voucher, plus any other consideration received by the
seller (e.g., cash, check, or credit card amount). WA DOR, Special
Notice – Discount Vouchers, 8/23/12
Wisconsin: The general rule is that the merchant who accepts the
certificate in exchange for goods or services has receipts from the sale
of such goods or services in an amount equal to the amount for which
the certificate was sold by the promotional company, plus any
additional amounts it receives from the person using the certificate as
payment for the goods or services purchased. WI DOR, Tax
Professional News, Sales of Discount Certificates and Promotional
Vouchers, 8/3/12
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Deal-of-the Day Transactions - Other
Other points/developments/issues:


General consensus among states is that no sales tax due upon the
actual sale of the “deal-of-the-day” voucher. This is why Groupon,
LivingSocial do not collect sales tax.



Other issues for merchants:
 Voucher for both a taxable and non-taxable product and/or service.
 Voucher redeemable for more than one instance.
 Merchant allows customer to apply unused voucher amount
towards sales tax.
 Are unused vouchers unclaimed property?



Actions taken by SSTP’s State and Local Advisory Council (SLAC)
Voucher Workgroup.
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Sales Tax Holidays
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Sales Tax Holidays







Typically begin late July and occur throughout August.
Often related to back-to-school shopping. For this reason, school
related items (supplies, etc.) are given sales tax free treatment.
Sometimes a dollar limit on what can be purchased “tax-free”.
Some states very generous on what items can be purchased/dollar
limit.
In general, state legislatures have to approve each year. For this
reason, not entirely known who will have one in 2014.
States which held sales tax holidays in 2013:
Alabama, Arkansas, Connecticut, Florida, Georgia, Iowa, Louisiana,
Maryland, Massachusetts, Mississippi, North Carolina, Oklahoma, South
Carolina, Tennessee, Texas, Virginia





Are they good “tax policy”?
Create issues/headaches for remote online retailers who much apply
same sales tax holiday/tax free rules to on-line purchases.
MFA of 2013 will exacerbate this!
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Have more questions?
Want more information?
Contact me at:
978-846-1641 (direct) or at:
sylviadion@verizon.net
Or visit my company website at: www.sylviadioncpa.com
Other contact info:
Twitter @SylviaDionCPA
LinkedIn: www.linkedin.com/in/sylviadioncpa
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Thank You!
Contact Info:
Monika Miles
408-266-2259
monika@labhartmiles.com
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