FOR LIVE PROGRAM ONLY

Sales and Use Tax Implications of Business Acquisitions:
Stock vs. Asset Sales, Successor Liability, Exemptions
THURSDAY, APRIL 8, 2021, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the Chat function to send a message
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

Sales and Use Tax Implications of Business
Acquisitions: Stock vs. Asset Sales, Successor
Liability, Exemptions
April 8, 2021

Joseph F. Geiger, Jr., Esq., CPA

Stacey L. Roberts, CPA

Consulting Tax Manager

State and Local Tax Director

Vertex

TaxOps

joseph.geiger@vertexinc.com

sroberts@taxops.com

Judith B. Vorndran, JD, CPA, MSBA
Partner
TaxOps
jvorndran@taxops.com

Notice
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OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
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You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Tax Manager - Consulting, Vertex Inc.
Over 30 years in accounting, audit and tax
Public accounting and industry experience
Represented audit clients at local, state and federal
levels,
including U.S. Tax Court

Presenters
• Judy Vorndran, Esq., CPA
• Lead Partner, State and Local Tax, TaxOps
• Over 25 years marrying tax and law in state and
local tax
• Helped 1,000+ businesses figure out how best to
comply and navigate the morass of issues, making it
less taxing
• Governor appointed member of Colorado Sales and
Use Task Force
• Former Deloitte and PwC
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Presenters
• Stacey L. Roberts, CPA
• Director, State and Local Tax, TaxOps
• Over 20 years designing tax strategies and solutions
improving business tax outcomes
• Public accounting and industry experience
• Business acumen bridges strategy and tax planning
• Former Andersen, KPMG and Deloitte
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Benefits
• Due diligence best practices for sales and use taxes for transactions
• Sales tax issues for stock vs. asset sales and acquisitions
• Understanding the various types of transaction taxes, such as stock transfer
and documentary transfer/issuance taxes
• Sales tax challenges and maintaining exemptions
• Issues stemming from the drop-down of assets followed by a stock sale
• Methods to minimize successor liability stemming from business
acquisitions
• Identifying, describing, and evaluating for sufficiency of any reserves the
target company has made for sales and use and other transaction tax
liabilities
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Agenda
• Nexus implications
• Sales and use tax from
transactions
• Tax due diligence
• Asset vs. stock sales and
transfer taxes
• Successor liability

Nexus
Implications

States’
Expanding
Nexus Efforts
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•
•
•
•
•
•
•

Physical presence
Agency, affiliate
Click-through
Cookies
Use tax notice and reporting
Wayfair Economic
Marketplace Facilitator

State Sales Tax Nexus
Post-Wayfair

2018

U.S. Supreme Court
ruling in South
Dakota v. Wayfair,
Inc. gives way for
states to impose sales
tax on remote sellers
for economic nexus
based on volume or
dollar value of sales
into a state and not
just physical presence
Judicial ruling sets
stage for most
significant sales tax
changes since 1922
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2019

Major tax changes
rolling out state-bystate, making it tough
to figure out how
much a business owes
and where
Any business in any
industry selling to or
servicing out-of-state
customers, online or
offline, could be on
the hook for sales tax
under economic
nexus

2020

2021

Expanding sales tax
base
COVID hits
2020 state revenue
declines
Worst hit states: CA,
CO, NM, WY
Track at track:
National Conference
State Legislatures

Sales tax on goods
and services
Addition of digital
goods, SaaS, PaaS,
IaaS, gig economy
Automation
becoming essential,
with 13,000+ taxing
jurisdictions,
multitude of
rates/rules,
complicated nuances

Sales Tax
Tax Foundation
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Physical and Economic Nexus Coexist
•

Sales and income taxes are now moving away from physical
presence requirements and morphing toward factor presence

•

Nexus can create filing obligations across multiple tax-types
• Exceed Wayfair – register for sales taxes – could create income
tax filing requirements

•

Ask yourself: When am I subject to a state’s tax laws? Which state
gets to tax the income or sales?
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How Wayfair Impacted State Business Taxes
• Wayfair removed the prior “physical presence” requirements for
state sales and use taxes
• Economic presence only enters the analysis when the vendor has
no physical presence in a state
• The Supreme Court endorsed South Dakota’s Economic Presence
standard of $100,000 in annual sales or 200 separate transactions
• Wayfair will affect sales and use as well as other types of taxes
• Factor presence thresholds had become almost standard pre-Wayfair
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Traps
• The Set Up: Registering for Sales & Use Taxes
• Once a taxpayer registers for sales & use tax, it’s on the state’s
radar
• Expect a nexus questionnaire and questions as to why you’re not
paying other types of taxes
• Think about voluntary disclosure before registering for sales
taxes (or any state taxes)
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Breadth of Nexus Reach
• All entities
• All sales activities
• All jurisdictions – state and
local
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Other Wayfair Considerations
•

When do you register

•

When did you meet thresholds

•

How to measure thresholds

•

Responsible party requirements

•

Resale certificates

•

Exemption certificates

•

Zero tax due returns

•

Statute of limitations

•

Does a sales tax registration beget other filings
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Home Rule Updates
•

Home rule cities, counties and other local
governments collect and administer sales and use
tax independently from the state

•

Set sales and use tax rates and taxability rules
within defined geographic locations

•

Nexus in one of these home rule jurisdictions
may create another layer of tax compliance to
contend with
• Alabama
• Alaska (no state sales tax)
• Arizona
• Colorado
• Louisiana
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Traps
• Forgetting About Other Forms of Nexus
• Since Wayfair, everyone is focused on economic nexus
• But physical presence nexus still exists—you might already have
nexus
• Property and payroll in a state
• Traveling employee visits a state
• Remote workforce – especially important post-COVID-19
• Third party visits – agency
• Affiliates – unitary/combined
• Warranties/services
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Traps
• Does U.S. Constitution Provide Protection?
• Wayfair decision concerned what constitutes sufficient nexus for
Commerce clause purposes, not due process purposes
• Commerce clause concerned about effect on national economy;
due process clause is centered on fairness
• Due process requires purposeful availment-easy to achieve given
internet/marketing
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Income Tax, In Brief
• Entity and reporting structure for income tax purposes
• Factor presence nexus
• P.L. 86-272 relevance
• How you source revenue affects apportionment
• Difference between goods and services sold
• Why it matters for due diligence in business acquisitions
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Sales & Use Tax
from
Transactions

Sales vs. Use Tax
• Know the difference
Sales Tax – General Definition?

Use Tax – General Definition?

•

Sales tax applies when seller has
nexus and is subject to the state
taxing authority

•

•

A tax on the sale of tangible
personal property or service

Imposed on the storage,
use, or consumption of a
taxable item or service on
which no sales tax has been
included on the invoice

•

Seller may pass tax on to the
consumer; must be separately
stated on the invoice

•

Complementary to sales tax

•

Purchases made outside the
taxing jurisdiction but used
in the taxing jurisdiction

•
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Five states without a sales tax: NH,
OR, MT, AK, DE

Lobbying & Tax Policy
• Non-taxable products/services
• PPP exemptions
• Grocery exemptions
• Feminine hygiene

• Non-taxable customers
•
•
•
•

Resale
Non-for-profit
Education
Wholesale/manufacturing

• Increased documentation scrutiny, with
more registrants, more states, more
paperwork, MORE RISK!
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Taxable vs.
Non-taxable
Items

Exclusions vary by
state
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Exclusions and Exemptions
• Exemption
• TPP and services that would normally be taxable but based on
how it is used or who will use it is exempt
• Exemptions are state specific
• Exemption certificate required as documentation
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Exclusions
Exclusions
and
and
Exemptions
Exemptions
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Sourcing
• Sales Tax
•
•
•
•
•
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Local taxes
Origination
Destination
Marketplace
Remote seller
- Illinois

Where Potential Exposure Lies
•

•
•
•
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Know
• Who you are
• Where you are
• What trips nexus
• How you can comply
Determining whether other state filing and reporting obligations
may exist
Understand the nuances between sales tax, income tax, and other
taxes, such as capital tax and gross receipts tax
Sales tax sourcing rules require in-state and out-of-state sellers to
collect and remit tax at the location where goods and services are
consumed

Retroactive Tax Collections
• Pain Points
• Nexus issues, late registrants likely to see notices – no statute of
limitations
• Statutes of limitations do not run until 3-to-8 years post
registration and remittance; states have years to catch up on
enforcement
• States can easily identify new registrants based on a quick query
of filings that compare effective dates to date on registrations
• States can match up sales tax registrations to income tax filings,
or lack thereof
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What Day Do You Register?
•

Remote sellers that did not collect sales tax can be held responsible
for payments due from nexus-creating activities that, in some
cases, predate the U.S. Supreme Court decision in South Dakota
vs. Wayfair

•

States have different periods for measuring economic nexus, some
based on the calendar year and others on a statutory or
administrative set of dates

•

Remote seller can be held accountable for sales tax in any one
jurisdiction based on three separate dates

•

Exposure!
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What Day Do You Register?
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Enactment
Dates

Effective Dates

May or may not have
been included in preWayfair state laws
enacting economic
nexus

Several early adoption
states, such as New
York, held off
enforcing their law
until Wayfair was
decided

Enforcement
Dates
Can be set and are
subject to change on
the whim of state
administrators when
they are not
statutorily defined

Retroactive Tax Collections
• Example
Maine case study
• To spot later-filers, Maine compares newer sales tax registrants
after July 1, 2018
• State sending new registrants notices asking why not registered
July 1, 2018
• Maine has law in their favor, taxpayers beware
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Remediation
• Unpaid liabilities and reporting
obligations
• Amnesty
• Voluntary Disclosure Agreement
(VDA)
• Negotiation
• Understand registration process
• Dedicate staff to manage these issues
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Tax Due
Diligence

Sales Tax Due Diligence Review
• Impact of mergers, acquisitions and divestitures on sales
and use taxes
•
•
•
•
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Why are due diligence reviews necessary
Legal documents (Merger Agreement, Memo of Understanding, etc.)
State filings (Secretary of State, Department of Revenue, etc.)
Corporate Documents (Board of Director Minutes, Valuations, etc.)

Sales Tax Due Diligence Review
• Nexus Analysis First!
• Wayfair impact
• Statute of limitations
• Sales and Use Tax Analysis
• Taxability analysis on sales, purchases and if applicable, selfconsumed inventory
• Quantification of sales and use tax exposure
• Exemption certificate review
• Tax calendar and filing of returns
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Sales Tax Due Diligence Review
• Quantifying sales and use tax exposure
• Identify non-filing nexus jurisdictions
• Quantify tax exposure (penalty and interest)
- Review audit notices
- Review prior assessments
- Review prior audit work papers
- Inquire regarding pending litigation
• Review contingent reserves
• Consider remediation and/or process improvements
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Sales Tax Liability
• Tax Liabilities
• Audit assessments and deficiencies
• Statute of Limitations
• Tax liens
• Undisclosed liabilities
• Refunds
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Sales Tax Due Diligence Review
• Impact of Sales and Use Tax Exposure on Deal Negotiations
• Consider an indemnification provision in the purchase agreement
• Negotiate a lower price
• Withhold a portion of the purchase price in an escrow account
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Sales Tax Due Diligence Review
• Due diligence phase summary
• Goal is to identify any material tax exposure
• Preparation is key
• Experienced resources to conduct due diligence
- Industry experience
- Audit defense experience
- Compliance experience
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Asset vs. Stock
Sales and
Transfer &
Successor
Liability

Two Types of Acquisitions
1. Stock purchases. The acquiring company buys the shares of the
target company from its shareholders and gains all of the target
company’s assets and liabilities. The complexity of a stock
acquisition often depends on the target company’s number of
shareholders.
2. Asset purchases. The acquiring company buys the assets of the
target company including equipment, stock, inventory, and facilities.
The purchaser chooses which assets to acquire, so asset purchases
are often considered more advantageous than stock purchases.
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Tax Liability
• “Assuming” Target’s Liabilities
• In a merger – buyer is “assuming” the seller’s pre-existing sales/use tax
liabilities
• In a stock acquisition – buyer takes the target company “as is”
• Successor Liability
- Successor liability for the unpaid taxes of the target corporation can
attach to the acquiring entity regardless of the structure the M&A
transaction takes
- Several states impose successor liability for sales, use and employment
taxes when an acquiring entity purchases all or substantially all of a
selling entity's assets
- Disclosures
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Asset Purchases
• Bulk Transfers
• Most states maintain an “occasional or isolated sales” exemption that can
be applied to asset purchases
• Four states do not provide some form of an occasional or isolated sale
exemption – CO, NY, OK and WY
• Some states that have an exemption impose requirements that may limit the
exemption’s applicability; many states such as CA, ID, KS, LA, MS and
PA place restrictions on the exemption for certain vehicles
• Need to distinguish between inventory and non-inventory assets
• Other exemptions may be applicable, i.e., manufacturing equipment
• Some states have forms to report bulk transfers
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Tax Liability – Wisconsin
• Effective 07/12/2019, the Wisconsin Department of Revenue must disclose
information about a retailer's outstanding sales and use tax liability to any person
who provides satisfactory evidence to the Department that the person intends to
purchase the retailer's stock of goods or become the successor or assignee of the
retailer. For purposes of providing satisfactory evidence to the Department, the
person must provide written documentation, signed by the retailer, which
acknowledges the person as a purchaser or potential purchaser, successor, or
assignee. (L. 2019, S54 (Act 15))
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Tax Liability – Potter Endustries Inc (New Mexico)
•
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On March 3, 2017, the Department assessed the Taxpayer as a successor in business in the amount
of $558,243.36 in tax, penalty and interest. On March 27, 2017, the Taxpayer filed a formal protest
of the assessment. The main issue to be decided in this protest was whether the Taxpayer was a
successor in business to American Car and Truck Care, LLC, and if so, to what extent was the
Taxpayer liable for the amount owed. Shortly after incorporating in 2017, the Taxpayer engaged in
series of actions that made the Department conclude that it was a successor in business. The
Department relied on the statute and regulation that determines when one business becomes the
successor to another. The Taxpayer argued that the regulation being used was unconstitutional. In
response, the Hearing Officer cited the law that the Department has the authority to issue regulations
that clarify and exemplify the statutes to which they pertain. The regulation lists various criteria that
should be weighed when determining whether an entity is a successor in business to another and
would, therefore, be responsible for any outstanding tax liability. The Taxpayer met the vast
majority of these criteria.

Tax Liability – Potter Endustries Inc. (New Mexico)
•

In the Matter of the Protest of Potter Endustries Inc., New Mexico Taxation and Revenue Department
Decision and Order Dkt. No. 19-18, 07/17/2019

•

The Taxpayer’s business was engaged in exactly the same type of business, car maintenance and
repair, as the LLC. It kept the same name as the LLC. It paid for the LLC’s accounts receivable. It
leased the same building that the LLC was using for its business and even kept the same sign on the
building as the LLC. The Taxpayer later acknowledged it was benefiting from the goodwill of the
earlier business and was already a recognized name in the community. The Taxpayer had also
continued the work of a contract that had been entered into by the LLC. All this suggested that the
Taxpayer was a continuation of the LLC’s business. Two of the criteria listed in the regulation the
Taxpayer did not meet. There was not enough evidence to support that the same officers of the
previous business were now employed or connected with the Taxpayer. There was no evidence that the
Taxpayer had taken on any of the debts of the LLC. But considering all of this evidence together
convinced the Hearing Officer that the Taxpayer was a successor in business. The Taxpayer also
argued the extent of the liability, suggesting that it should only be $10,000 for the goodwill and the
amount paid for the accounts receivable. But the Hearing Officer found that this did not reflect the
value of the property being used. This amount was the full amount of the assessment.
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Income Tax Issues
• Nexus analysis first!
• Effect of Wayfair decision
• Statute of limitations
• Marriage of sales vs. income vs. payroll tax filings
• Sourcing of proceeds/gains for tangible vs. intangible assets
• Form of transaction for IRC (i.e. 338, sales of LLC)
• Instant unity issues
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Sales Tax Due Diligence
Other taxes may apply
• Transfer taxes
- Stamp taxes, real estate transfer taxes
• Gross receipts taxes
• Franchise taxes
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Tax Due
Diligence Best
Practices

Role of Attorneys, Investment Bankers and Tax Advisors
• Attorneys draft legal documents
• Investment bankers act in several different advisory capacities for their
clients. In addition to handling IPOs, investment banks offer corporations
advice on taking a company public, mergers, acquisitions, divestures
• One of the main roles of investment banking in mergers and acquisitions is
to establish fair value for the companies involved in the transaction
• Investment banks regularly advise their clients on all aspects of financing
• Tax advisors identify tax exposure
• Tax advisors make recommendations to mitigate tax
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Due Diligence Best Practices
• Tax Risk Identification
• Read the confidential information memorandum
• Read public documents (e.g., Form 10-K)
• Review company’s website
• Review notes from management discussions
• Meet with company’s tax advisors
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Due Diligence Best Practices
• Create target’s state tax profile
• Review or create tax calendar
• Review or create an apportionment worksheet
• Identify transactions subject to sales and use tax (request a taxability
matrix)
• Identify jurisdictions where target has nexus and a filing obligation
• Request copies of all sales and use tax returns, property tax return and
business licenses return
• Question exempt status of sales
• Request exemption certificates
• Identify potential use tax on purchases where sales tax was not paid
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Due Diligence Best Practices
• Checklist
• Contact information, organizational
chart
• Incorporation documents, corporate
bylaws
• Corporate minutes
• Financial statements
• General ledger accounts
• Journal entries
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A Final Word on Enforcement
• State enforcement actions likely to
accelerate during state pandemic
recovery efforts to rebuild budgets
• Nuances with each state require
businesses to manage their own
processes and liability, whether they are
a marketplace provider or not
• Stay aware and ahead of the issues
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