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Sales and Use Tax for Cloud Computing, Software, Apps,
and Other Digital Products and Services
THURSDAY, AUGUST 27, 2020, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

Sales and Use Tax for Cloud Computing,
Software, Apps, and Other Digital Products
and Services
August 27, 2020

Alexandra M. (Lexi) Louderback, Attorney
Eversheds Sutherland (US)
alexandralouderback@eversheds-sutherland.com

Hanish Patel, Esq., Attorney
Eversheds Sutherland (US)
hanishpatel@eversheds-sutherland.com

Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

Sales and Use Tax for Cloud Computing,
Software, Apps, and Other Digital
Products and Services
August 27, 2020
Hanish S. Patel
Associate, Atlanta, Georgia
Alexandra M. Louderback
Associate, Sacramento, California

© 2020 Eversheds Sutherland (US) LLP
All Rights Reserved. This communication is for general informational purposes only and is not intended to constitute legal advice or a recommended course of action in any given situation. This communication is not
intended to be, and should not be, relied upon by the recipient in making decisions of a legal nature with respect to the issues discussed herein. The recipient is encouraged to consult independent counsel before
making any decisions or taking any action concerning the matters in this communication. This communication does not create an attorney-client relationship between Eversheds Sutherland (US) LLP and the recipient.
Eversheds Sutherland (US) LLP is part of a global legal practice, operating through various separate and distinct legal entities, under Eversheds Sutherland. For a full description of the structure and a list of offices,
please visit www.eversheds-sutherland.com.

Agenda
• Background and Overview
• E-Commerce and Third Party / Marketplace Sales
• Broadening Taxes on Digital Goods, Streaming,
and Remote Access
• New Taxes for the Digital Economy
• Real Time Sales Tax Remittance

Eversheds Sutherland

6
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Background and Overview

Digital Products and Services

A transaction may be taxable because the jurisdiction
construes the transaction to be:
1) A sale or lease of prewritten software, i.e. statutory
tangible personal property (TPP), via constructive
possession;
2) A lease or rental of statutory TPP despite no physical
possession because server is a single-tenant server;
3) A digital equivalent to traditional TPP; or
4) A digital good or specific digital good.
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Background and Overview

Digital Products and Services

A transaction may be taxable because the jurisdiction
construes the transaction to be:
1) An
•
•
•

enumerated taxable service;
Data processing, data storage service
Digital Automated Service
Information Service, similar to data processing.

2) Not an enumerated exemption from general tax on
services.
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Background and Overview

Digital Products and Services

Who May Be Subject to Taxes? And How?

─ Sellers of retail consumer digital products, including
music, movies, books and software-related products like
video games
─ Digital retailers sell products under various channels,
terms and conditions:
• Delivery methods: streaming or cloud-based, downloads
or combination thereof
• Rights of use transferred: permanent rights of use
(purchases) or less than permanent (rentals)
• Payment streams: À la carte (transactional) or
subscription to a library content
• Direct-to-consumer
• Facilities-based vs. over-the-top
Eversheds Sutherland
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Background and Overview

Digital Products and Services
What Are the Key Issues?
─ Economic Nexus

─ Marketplace Laws
• Legislation
• Rulings and Controversy
• Platforms?
─ Characterization of Transaction
• “Product transferred electronically,” “specified digital
product” or “digital service”?
• TPP?
• Utility service?
• Telecommunications service?
• Taxable service (e.g., software and/or and data
processing)?
• Pay television service? Linear vs. non-linear?
Eversheds Sutherland
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Background and Overview

Digital Products and Services
What Are the Key Issues?

─ Tax Consequences of Characterization
•
•
•
•
•
•
•

Bundled transactions
Sourcing
Sometimes depends on the seller (MTSA)
Documentation
Exemption Certificate Issues
Resales or component part exemptions
Trials or “free samples” and use tax accrual

─ Non-Tax Consequences
• Communications service provider
• False Claims Acts/Qui Tam
• Class actions
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E-Commerce and Third
Party/Marketplace Sales
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E-Commerce

Third Party / Marketplace Sales

Marketplace Facilitators or Providers
• Approximately 25+ states have already enacted legislation
imposing collection obligations on marketplace facilitators or
providers.
• Different business models impacted
• Different requirements
• Who is the marketplace facilitator?
• Collect or report?
• Apply to all sales on platforms?
• The problem of tangible goods v. services?
• Any opt out for sellers?
• Will facilitators have same rights & duties as sellers?
Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Louisiana (Jefferson Parish) — Marketplace Win

Normand v. Wal-Mart.com USA LLC, No. 2019-C-00263 (La. Jan. 29,
2020)
• Louisiana Supreme Court issued decision in favor of Walmart.com
overturning the court of appeals and trial court decisions.
• The Walmart.com marketplace was not the “dealer” in third-party
sales made through the platform.
o “There is no indication the legislature intended to tax intermediaries that
are only tangentially involved in sales transaction, such as a marketplace
facilitator relative to sales by third party retailers.”
o “The fact that an intermediary transmits the funds to sellers does not
relieve the sellers of their tax-collection obligation or cause the intermediary
to assume the sellers’ legal obligation to collect taxes. A contrary
interpretation of [the term ‘dealer’], in light of Louisiana’ general tax
scheme, would authorize the imposition of liability for sales tax on any
intermediary that aids or enables sellers to reach new customers although
not selling anything (i.e., payment processors, credit card companies,
financial institutions, common carriers, advertisers, and broadcasters). Such
an interpretation produces an absurd result …”
Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

South Carolina — Marketplace Challenge

Amazon Services LLC v. S.C. Dep’t of Revenue, No. 17-ALJ-17-0238CC (S.C. Admin. Law Ct. Sept. 10, 2019)
• The South Carolina Administrative Law Court concluded that
Amazon was required to collect and remit sales and use tax on
third-party seller sales made on the Amazon marketplace.
• The ALC held that Amazon retained extensive control over every
aspect of the transactions, including being the only contact for the
purchaser, and prohibiting the third-party merchants from
accepting payments for the products.
• South Carolina enacted a marketplace collection law in April 2019.
• The case is on appeal to the South Carolina Court of Appeals.
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E-Commerce

Third Party / Marketplace Sales

Florida — Online Platforms Not Responsible
Collecting Tourist Development Tax

for

Gannon v. Airbnb, Inc., No. 4D19-541 (Fla. Dist. Ct. App. Mar. 25,
2020)
• The Florida District Court of Appeal affirmed a trial court decision
holding that certain online vacation rental platforms advertising
short-term rentals are not required to collect and remit Palm Beach
County’s Tourist Development Tax.
• The Court concluded that the Companies are not in the taxable
business of renting, leasing, or letting transient accommodations
as contemplated by the TDT statute.
• The Court rejected the argument that, because the Companies
receive the consideration on the owners’ behalf, they are “dealers”
and are required to collect and remit the TDT.
• On June 3, the District Court of Appeal declined to recommend that
its decision be reviewed by the Florida Supreme Court.
Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Arkansas — Uber Eats Challenges Prepared Food Tax

Little Rock Advertising & Promotion Comm’n v. Portier LLC d/b/a Uber
Eats, No. 60CV-19-1865 (Ark. Cir. Ct. Pulaski Cty. July 18, 2019)
• The City of Little Rock Advertising and Promotion Commission filed a
complaint against Uber Eats for failure to collect the 2% Prepared Food
Tax on restaurant gross receipts.
• The tax applies to restaurants and other similar establishments
that sell food.
• The tax was recently expanded to platforms that facilitate the sale
of food.
• Uber Eats filed a motion to dismiss, claiming that imposition of the tax
on the marketplace results in double-taxation and that the DFA has
held that platforms such as Uber Eats are operating as couriers and
therefore not responsible for collecting the tax.
• The Arkansas Circuit Court granted Uber Eats’ Motion to Dismiss,
finding that the Little Rock Advertising and Promotion Commission
failed to state facts showing that it is entitled to relief.
Eversheds Sutherland

18

E-Commerce

Third Party / Marketplace Sales

Arizona — OTCs are Hotel Operators

City of Phoenix et al. v. Orbitz Worldwide Inc. et al., No. CV-18-0275PR (Ariz. Sept. 9, 2019)
• The Arizona Supreme Court found that online travel companies
(OTCs) are “brokers” engaged in the business of operating hotels.
• Thus, the OTCs’ proceeds—their services fees and markups—are
taxable gross income subject to municipal privilege taxes.
• The dissent warns that “[t]he opinion today changes the status quo
and requires these agents [OTCs], credit card companies, and
others to secure licenses and pay municipal taxes for the privilege
of ‘operating hotels[.]’”

Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Enacted* Marketplace Legislation
•

Louisiana (S.B. 138) — Requires marketplace facilitators to collect and
remit sales and use tax if they have either $100,000 of in-state sales or
200 total in-state sales effective July 1, 2020.

•

Georgia (H.B. 276) — Requires marketplace facilitators with sales in
excess of $100,000 in the state to collect and remit sales tax on behalf of
their marketplace sellers beginning on April 1, 2020.

•

Tennessee (S.B. 2182) — Imposes collection and remittance duties on
marketplace facilitators effective October 1, 2020.
o Unlike the NCSL model legislation, the bill contains a threshold of
$500,000 or less during the previous 12-month period.

•

Alaska (Uniform Ordinance)* — Under the ordinance, a remote seller or a
marketplace facilitator would be required to collect local sales tax if in the
previous calendar year, it has at least $100,000 statewide gross sales from
the sale of property, products, or services delivered into Alaska or has 200
or more separate transactions with Alaska residents.

Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Louisiana S.B. 476 – Seller Identification Bill
•

Did not pass.

•

Bill would have required online marketplaces to annually verify the identity
of each “high-volume third-party seller” by requiring:
o
o
o
o

Verified bank account information,
Government-issued identification card for the individual representing
the seller,
Government-issued record verifying the contact information of the
individual or business, and
Tax identification number.

•

Third-party seller considered high-volume if they have “entered into 200 or
more discrete sales or transactions of new or used consumer products in
any 12-month period during the previous 24 months, which result in an
aggregate total of $5,000 or more in total gross revenue for the user.”

•

Would have become effective August 1, 2020.

Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Key Takeaways
• Understand nexus footprint both post- and pre-Wayfair.
• If you have nexus, do you sell or use taxable items in the
applicable states?
• Reporting requirements, exemption certificates, state and
local rates, sales tax paid to vendor.
• Develop a game plan for dealing with the states where you
have nexus.
• To comply or not to comply, that is the question.

Eversheds Sutherland
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E-Commerce

Third Party / Marketplace Sales

Key Takeaways
• Establish policy and procedure for documenting all sales
transactions, locations, and third-party arrangements.
• Implement a rule for each product (SKU) sold
• Identify the best available information for purposes of
documenting taxability, sourcing, and liability of the tax.
• Maintain excellent record keeping with respect to exemption
certificates.
• If possible, maintain hard copies and digital copies.

Eversheds Sutherland
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Broadening Taxes on Digital Goods,
Streaming, and Remote Access

Eversheds Sutherland

Digital Goods, Streaming, and Remote Access
Digital Goods and Services — Expanding the Tax Base
• Maryland (H.B. 932) — subjects certain digital products
to Maryland sales and use tax.
o Vetoed by Governor Hogan; could be overridden by a 3/5 vote
of both House and Senate.

• Utah (H.B. 185) — Legislation passed in January 2020
which repeals a bill passed during December 2019’s
special session on tax reform.
o 2019 tax reform bill would have expanded the sales tax base
to include certain services including streaming media.
o 2019 tax reform bill was unpopular, and a citizens referendum
secured enough signatures to seek changes on November
ballot.
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Digital Goods, Streaming, and Remote Access
Digital Goods and Services — Expanding the Tax Base
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Digital Goods, Streaming, and Remote Access
Florida — Video Game Streaming Site Subscriptions
Subject to CST

Fla. Dep’t of Revenue, Technical Assistance Advisement No. 19A19001 (Aug. 7, 2019)
•

Florida DOR issued a TAA concluding that an internet-based streaming
video subscription service is subject to Florida’s Communication Services
Tax (CST).

•

Taxpayer maintains a website where viewers can watch live or on-demand
video of individuals (or, “Broadcasters”) playing video games, music or esports events.

•

Taxpayer
streaming
primarily
streaming

•

The DOR concluded that the Taxpayer provides a video service subject to
the CST. Separately, the DOR concluded that the Taxpayer’s services were
not subject to sales tax.

Eversheds Sutherland

argued that their services are distinguishable from other
subscription services because subscribers purchase subscriptions
to support Broadcasters, rather than to receive access to
video content.
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Digital Goods, Streaming, and Remote Access
Massachusetts — Remotely Accessed Software Products
Citrix Sys. Inc. v. Comm’r of Revenue, 139 N.E.3d 293 (Mass.
2020)
• Massachusetts Supreme Judicial Court held that receipts
from subscriptions to remote access software were subject
to sales tax as taxable transfers of prewritten software
rather than a non-taxable service.
• Following a change in the law to tax sales of prewritten
software regardless of delivery medium, the Massachusetts
Department of Revenue promulgated a regulation stating
that taxable sales include “transfers of rights to use software
installed on a remote server.”
• The court deferred to the Department’s interpretation of law,
as reflected in its regulation.
Eversheds Sutherland
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Digital Goods, Streaming, and Remote Access
Alabama — All Software Taxable
Ex parte Russell County Community Hospital, LLC, No. 1180204 (Ala.
May 17, 2019)

•

The Alabama Supreme Court found that the sale of
computer software in Alabama is subject to sales tax, even
if it is customized in whole or in part.

•

Taxpayer sought a refund for sales tax paid to its software
vendor/consulting firm, arguing that the purchased software
qualified as nontaxable custom software under the
Department’s regulation.

•

The decision was contrary to the Department’s longstanding guideline providing that charges for “custom
software programming” are not subject to Alabama
sales/use tax.
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Digital Goods, Streaming, and Remote Access
Washington — Online Research Taxable as Retailing
Gartner, Inc. v. Washington Department of Revenue, No. 51637-3-II
(Wash. Ct. App. Jan. 13, 2020)
• Washington Court of Appeals determined that a taxpayer’s provision of
online access to information in a digital research library constituted a
digital automated service subject to sales tax and the business and
occupation tax’s retail classification.
• The court found that although the library’s information constituted a
digital good, the product was a digital automated service because
software facilitated the subscriber’s access to or use of the digital
good.
• Court rejected the taxpayer’s argument that subjecting its products to
B&O tax under the retail classification violated the Internet Tax
Freedom Act (ITFA).
• While the reports would be subject to a lower B&O tax rate if sent via
mail or CD, the court found that reports sent via a tangible format
were significantly different from the taxpayer’s online research portal.
Eversheds Sutherland
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Digital Goods, Streaming, and Remote Access
Texas — Taxable Web-Based Platform
Comptroller’s Letter No. 20180411151546, Accession No.
201902014L (Tex. Comptroller of Pub. Accts., Feb. 22, 2019)

• The Comptroller determined that a taxpayer’s web-based
platform offered to its clients to help them fine-tune their
targeted advertising campaigns was a taxable data
processing service.
o Data processing services is defined as “the processing of
information for the purpose of compiling and producing
records of transactions, maintaining information and entering
and retrieving information. It specifically includes …
computerized data and information storage or manipulation.”

• The platform converted the clients’ raw data into
restructured and reformatted databases.
• The platform also allowed clients to export the data to
various advertising analytics systems.
Eversheds Sutherland
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Digital Goods, Streaming, and Remote Access
Texas — Taxability of Electronic Payment Processing
Services
•

Texas Comptroller is pursuing a change in policy that would
reclassify electronic payment processing as a taxable data
processing service.

•

This determination potentially runs contrary to prior
Comptroller’s guidance issued in 1990 and to a decision of
the Texas Court of Appeals in Hegar v. CheckFree Serv.
Corp., No. 14-15-00027-CV (Tex. App. 14th Dist. 2016).

•

In a case currently pending in the Austin Court of Appeals,
a payment processor is challenging the Comptroller’s
assessment of sales and use tax on payment processing
services, claiming they constitute taxable data processing.
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Digital Goods, Streaming, and Remote Access
New York — “Free” Promotional Gift Cards Do Not
Reduce Taxable Sales Price
In re Apple Inc., DTA 827287 (N.Y. Tax App. Trib. 2019)
•

The New York State Tax Appeals Tribunal (TAT) held that Apple
improperly collected sales tax on sales of Apple computers and
iPads because it discounted the purchase price by the amount of
gift cards it gave to customers as part of a back-to-school
promotion.

•

The TAT agreed with the New York State Division of Tax Appeals
that Apple did not meet its burden of proving that the promotional
gift card was purchased at the same time as the qualifying device.
Rather, the promotional materials implied that receiving the gift
card was the direct consequence of purchasing a qualifying device.

•

As a result, the TAT concluded that Apple should have charged
sales tax on the full price of the device without discounting for the
value of the promotional gift card.
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Digital Goods, Streaming, and Remote Access
Chicago, Illinois — Amusement Tax Upheld
Labell v. City of Chicago, 2019 IL App (1st) 181379 (Ill. App. Ct.
Sept. 30, 2019)
• The Illinois Appellate Court upheld the City of Chicago’s imposition
of its amusement tax on streaming video, streaming audio and
online gaming services, finding that the tax did not:
1. Exceed Chicago’s home rule authority by taxing services
occurring outside of Chicago;
2. Violate the Uniformity Clause of the Illinois Constitution; or
3. Violate the federal Internet Tax Freedom Act.
• The court declined, on procedural grounds, to determine whether
the exemption for certain live cultural performances violates the
Uniformity Clause because the plaintiffs’ brief violated Illinois
Supreme Court Rule 341(h)(7).
• The Illinois Supreme Court has declined to hear the case.
Eversheds Sutherland
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Digital Goods, Streaming, and Remote Access
Cook County — Paid Television No Longer Subject to
Amusement Tax
• Effective April 1, 2020, the Cook County Department of
Revenue no longer applies its amusement tax to sales of
paid television to non-residential customers, such as bars
and hotels.
• The amusement tax ordinance never expressly applied to
paid television.
o Rather, in 2007, the Department issued Amusement Ruling #1, which
purported to include paid television within the definition of an
“amusement.”

• In a letter recently issued to taxpayers, the Department
stated that it will no longer collect the tax.
o The Department attributes its policy change to the “result of rulings
recently issued by the Department of Administrative Hearings.”
o This position change is only prospective.
Eversheds Sutherland

36

Digital Goods, Streaming, and Remote Access
Virginia Court Dismisses Massachusetts “Cookie Nexus”
Crutchfield v. Commonwealth of Massachusetts, No.
CL17001145-00 (Va. Commw. Ct. Oct. 9, 2019)
•

Virginia statute gives circuit courts original jurisdiction to hear declaratory
judgment actions brought by businesses to challenge another state’s
assertion of sales or use tax nexus. Va. Code Ann. § 8.01-184.1.

•

In a case of first impression, a Virginia circuit court granted the
Massachusetts Department of Revenue’s motion to dismiss such a suit
challenging the Department’s “cookie nexus” standard for sales tax
collection.

•

The Department notified the plaintiff, a Virginia-based company, of the
cookie nexus standard in three separate letters. The plaintiff did not allege
that the Department had any other contacts with the plaintiff in Virginia.

•

The court dismissed the litigation, finding that the Department’s three
letters sent to plaintiff were insufficient to establish jurisdiction under the
Due Process Clause of the 14th Amendment of the United States
Constitution.
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Digital Goods, Streaming, and Remote Access
Key Takeaways
•

Accurately Define the Product
o E.g., Tax preparation/professional services or data processing?
o Primary Purpose Test

•

Consistency
o Ensure all relevant documents and actions define the product
consistently:
 Contracts
 Invoices
 Marketing brochures
 Website material

•

Monitor Developments

Eversheds Sutherland
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New Taxes for the Digital Economy
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New Taxes for the Digital Economy
Digital Service Taxes Abroad
• Similar efforts in many other countries to tax global, highly
digitalized companies.
• Digital service tax (DST) enacted in France, Hungary, Italy,
Austria, India, Turkey.
o Similar efforts proposed in New Zealand, Belgium, Czech
Republic, Spain, United Kingdom, etc.
• France & Italy impose a 3% DST, which applies to
multinational corporations with at least €750 million in
global revenues with at least €25 million (France)/ €5.5
million (Italy) attributable to online advertising and
intermediation activities in the country.
• The U.S. has sharply criticized the digital services tax and
threatened trade war repercussions.
Eversheds Sutherland
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New Taxes for the Digital Economy
Maryland Digital Advertising Tax
Maryland Digital Advertising
Tax – Creates a whole new tax
regime that imposes an annual
tax on the gross revenues derived
from digital advertising services in
Maryland
“Digital Advertising Services” –
includes advertisement services
on a digital interface, including:
• Advertisements in the form of banner
advertising;
• Search engine advertising;
• Interstitial advertising; and
• Other comparable advertising services

Effective Date – Applicable to tax
years after December 31, 2020

Rate – 2.5% to 10% of the annual
gross revenues derived from
digital advertising services in
Maryland, depending on a
taxpayer’s global annual gross
revenues

Sourcing – Utilizes undeveloped
apportionment fraction to
apportion the tax to Maryland;
Comptroller to adopt regulations
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Tax Base – Annual gross
revenues derived from digital
advertising services in Maryland

Global Revenue Threshold –
2.5% tax bracket kicks in at
$100,000,000 of global annual
gross revenues (any source)
• Domestic Revenue Threshold – at least
$1,000,000 of annual gross revenues
derived from digital advertising services in
Maryland

Bill Status – Governor Hogan
recently vetoed; Legislature could
override with 3/5 vote of both
chambers’ members
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New Taxes for the Digital Economy
Comparison — Maryland v. France
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New Taxes for the Digital Economy
District of Columbia Digital Advertising Tax
• On July 23, the D.C. Council voted to eliminate its proposed
sales tax expansion on advertising services and personal
information.
• D.C.’s proposed definition of advertising services subject to
3% rate broadly could have applied to:
o
o
o
o
o
o
o

Traditional print and broadcast advertising;
Banner ads; marketing fees paid to food delivery platforms;
Marketing and click fees paid to real estate platforms;
Podcast product promotions; promoted search results;
Instagram influencers;
YouTube vloggers;
Sponsorships on sports team jerseys or stadiums and arenas;
 Advertising at the Capital One Arena and Nationals Park could be
subject to not only the 3% advertising service sales tax,
but additionally the 4.25% arena-specific sales tax.

• Numerous D.C. councilmembers disagreed with advertising
tax, but the Council expects to revisit the budget (and tax
proposals) in approximately two months.
Eversheds Sutherland
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Real Time Sales Tax Remittance
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Real Time Sales Tax Remittance
Payment Processors – “Real Time” Proposals

• In 2017, 2018, and 2020, Massachusetts considered
implementation of a real-time sales tax collection system
by payment processors, but ultimately it was decided
after public comment that significant systems and
technology changes would be required and this would
take significant time and investment.
• The State Tax Research Institute (COST) recently
estimated that the Massachusetts proposal would require
350 or more US Companies to spend between $1.7 and
$3.4 million each to upgrade their point-of-sale systems
(~$700 million in total).
o The proposal is estimated to generate $750 million in “new”
tax revenues; however, the study found that these estimates
are based on faulty assumptions.
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Real Time Sales Tax Remittance
Payment Processors – “Real Time” Proposals (cont.)
• In 2019, Missouri considered legislation that would have required
all remote internet sellers subject to Missouri sales tax to use a
payment processor to collect and remit tax.
o

But, where a seller directly extended credit to its customers or accepts direct
payment from customers, the bill provides that the seller would be treated as a
“payment processor” for the purposes of the proposed sales tax collection
obligation.

• In 2019, New York considered legislation that would have required
certain issuers of credit cards and debit cards to participate in the
collection and remittance of sales and use taxes through an escrow
account mechanism.
• Similar proposals considered, but rejected, in Arizona, Connecticut,
Nebraska, and Puerto Rico.
• What is the benefit? Will the proposal gain transaction due to
COVID-19?
Eversheds Sutherland
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