FOR LIVE PROGRAM ONLY

Reverse SALT Audits: Examining Tax Reform Positions, Sales
Sourcing, Combined Reporting Methods for Potential Refunds
TUESDAY, JUNE 29, 2021, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the Chat function to send a message
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

FOR LIVE EVENT ONLY

Recording our programs is not permitted. However, today's participants can
order a recorded version of this event at a special attendee price. Please call
customer service at 800-926-7926 ext.1 or visit Strafford’s web site
at www.straffordpub.com.
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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

Reverse SALT Audits
Examining Tax Reform Positions, Sales Sourcing, Combined
Reporting Methods for Potential Refunds
Presented by Stacey Roberts, CPA, and
Meredith Smith, CPA

6

Presented by

Stacey Roberts, CPA
303-393-2318
sroberts@taxops.com
TaxOps.com

• Specializing in designing tax strategies and solutions that
improve business tax outcomes
• 20+ years of public and private sector accounting experience,
both practical and in management, she’s gained the essential
business acumen necessary to be a key advisor to clients
• Managing all compliance issues related to state
income/franchise, SALT, real and personal property and
unclaimed property taxes for flow through entities and C
corporations; identifying planning opportunities and state and
local credits and incentives; and, mitigating state and local tax
controversy issues
• Frequent speaker and instructor on SALT issues for industry
and professional organizations including the Denver Tax
Institute, Product PowerUp, NowCFO and more
• Former KPMG, Deloitte and Andersen
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Presented by
• 15+ years combining technical knowledge with an in•
•
•

Meredith Smith, CPA
State and Local Tax at TaxOps
720-227-0064
msmith@taxops.com

•

depth understanding of state and local tax (SALT)
issues and business strategy
Expertly navigates the web of tax laws governing
SALT matters
Performs nexus studies, identified risk areas and
designs sustainable planning opportunities to achieve
tax-specific business goals
Practice covers state income tax, property tax, sales and
use tax and business incentives and credits
Former KPMG
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Reverse Audits
Banking the cannabis industry
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What is a reverse audit
• Internal tax review
• Similar approach to external audit by a tax jurisdiction
• Scrub to see where you have overpaid tax and have refund
opportunities and where tax credit and incentives have been
overlooked
• Who does this?
• Internal tax departments
• Third-parties like TaxOps
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Potential areas for refunds
PRIOR
STATE
INCOME
TAX

SALES AND
USE TAX

FRANCHISE
TAX
RETURNS

BUSINESS
LICENSES

TRANSACTI
ON TAXES

FOREIGN
INDIRECT
TAXES

EMPLOYMEN
T TAX

PROPERTY
TAX

UNCLAIMED
PROPERTY
TAX

VALUEADDED TAX

PRIOR YEAR RECOVERY EFFORTS
ARE OFTEN APPLICABLE TO FUTURE
YEARS, GENERATING ONGOING
INCREASED CASH FLOW
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Reverse audit
Process to uncover tax recovery opportunities

DISCOVER

VERIFY FINDINGS

RECOVER
OVERPAYMENTS
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Who benefits from a reverse audit
Business types and industries

• All businesses in all industries
•
•
•
•

Refunds
Future tax savings
Future state or local audit protection
Future due diligence documentation and protection
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Sales Tax
Banking the cannabis industry
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Sales vs. use tax
Know the difference

Sales Tax – General Definition?
•

Sales tax applies when seller has nexus
and is subject to the state taxing authority

•

A tax on the sale of tangible personal
property or service

•

Seller may pass tax on to the consumer;
must be separately stated on the invoice

•

Five states without a sales tax: NH, OR,
MT, AK, DE

Use Tax – General
Definition?
•

Imposed on the storage, use, or
consumption of a taxable item or
service on which no sales tax has
been included on the invoice

•

Complementary to sales tax

•

Purchases made outside the taxing
jurisdiction but used in the taxing
jurisdiction
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Sourcing
It Matters!

Sales Tax
•
•
•
•
•

Local taxes
Origination
Destination
Marketplace
Remote seller
• Illinois
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Tax Policy
Exclusions
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Exclusions and exemptions
Document, document, document

Exemptions
•
•
•

TPP and services that would normally be taxable but based on how it is used
or who will use it is exempt
Exemptions are state specific
Exemption certificate needed as documentation
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Sales tax refund review
Items to Consider

• Nexus Analysis First!
•
•
•

Effect of Wayfair decision
Statute of limitations
Marketplace laws

• Sales and Use Tax Analysis
• Taxability Analysis on Sales, Purchases and if applicable, SelfConsumed Inventory
• Quantification of Sales and Use Tax Exposure
• Exemption Certificate Review
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Sales tax refund review
Items to Review

•
•
•
•
•
•
•

Trial balance
Employee expense reports
Invoices
Fixed-asset reports
Exemption certificates
Exclusions
State and local tax credits
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Sales tax refund review
Items to Review

•
•
•
•
•
•

Tax calendar
Sales tax returns
Federal income tax returns
Trial balance
General ledger
Sales journals
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Sales tax refund review
Items to Review

•
•
•
•

Inventory work papers
Bank statements
Shipment records
Original documents to support all exempt sales, e.g., sales
invoices, purchase orders, resale certificates
• Purchase invoices and journals
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Sales tax refund review
Traps and Ineligible Items

•
•
•
•
•
•
•

Review prior assessments
Review prior audit work papers
Inquire regarding pending litigation
Audit assessments and deficiencies
Statute of Limitations
Tax liens
Undisclosed liabilities
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Refund Quirks
• Texas Comptroller Procedure

Source: Texas Comptroller, https://comptroller.texas.gov/taxes/sales/refunds/
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State Income Tax
Banking the cannabis industry
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Reverse audit
Discovery process

Income Tax & Franchise Tax
•
DISCOVER

•

Scrub to see where you have
overpaid tax and have refund
opportunities
Who does this?
• Third-parties
• Internal tax departments
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Reverse audit
Process to uncover tax recovery opportunities

Review

DISCOVER

• Assess who you are, what you are,
where you are operating
• Inquiries similar to a tax audit
• Identify exposure areas in SALT
• Review last year’s tax treatment
• Apportionment
• Allocation
• Business and nonbusiness
income
• Combined or consolidated
reporting methods
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Income Tax Nexus
• States are moving away from physical presence
requirements and morphing toward factor presence
• Physical presence nexus still exists
•
•
•
•
•
•

Property and payroll in a state
Traveling employee visits a state
Remote workforce
Third party visits – agency
Affiliates – unitary/combined
Warranties/services
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Income Tax Nexus
• Factor presence applied by Multistate Tax Commission
(MTC)
•
•
•
•

Property of $50,000, or
Payroll of $50,000, or
Sales of $500,000, or
25% of total property, total payroll, or sales
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Income Tax Nexus
Factor presence
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Alabama – 2015
California – 2011 (adjusts for inflation – current threshold = $610,395)
Connecticut – 2010
Colorado – 2010
Hawaii – 2020
Michigan – 2012 (CIT)
New York – 2015 (Corp Income Tax)
Ohio – CAT
Oregon – 2020 (CAT)
Pennsylvania – 2020
Tennessee –2016 (Corporate Tax and Business Activities Tax)
Texas – 2019
Virginia – arguable?
Washington – 2010 ($100,000 effective 2020 but different thresholds for years prior)
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Public Law 86-272
• Federal statute preventing a state from imposing income tax in certain
limited situations
• A state otherwise had the constitutional authority to impose nexus
• Reduces income tax burden of multistate operations
• Prevents a state from imposing income taxes on businesses that
operate within the state so long as the business satisfies strict
requirements
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Public Law 86-272
Broad Application

• Law only applies to
•
•
•
•

Net income taxes
Sales of tangible personal property
Limited to "mere solicitation" (Wisconsin Dept. Of Revenue v. William
Wrigley, Jr. Co., 505 U.S. 214 (1992)
De minimis activities

•
•
•
•
•

Does not apply to service-based businesses
Does not apply to franchise/net worth-based taxes
Does not apply to transaction taxes (sales/use)
Assert protection and not have to file a return?
Can change year to year, depending on the facts applicable in that
year
• State-by-state (e.g., you can install in one state and not be protected,
but in the same year, not install in another and claim protection)
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State Income Tax Nexus
Protected Activities

Unprotected Activities

•
•

•
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•

Advertising for soliciting orders for sales
Soliciting orders by an in-state resident employee or company
representative, so long not maintaining an office or other place of
business in the state other than an "in-home" office
Carrying samples and promotional materials only for display or
distribution without charge or other consideration
Display racks and advising customers on the display of the company's
products without charge or other consideration
Providing automobiles to sales personnel for use in conducting
protected activities
Passing orders, inquiries and complaints on to the home office.
Missionary sales activities
Coordinating shipment or delivery without payment or other
consideration and providing related information an order
Checking customers' inventories without a charge therefor (for reorder, but not for other purposes such as quality control)
Maintaining a sample or display room for two weeks (14 days) or less
at any one location within the state during the tax year
Recruiting, training or evaluating sales personnel
Mediating direct customer complaints for ingratiating the sales
personnel with the customer and facilitating order requests
Owning, leasing, using or maintaining personal property for
employee or representative's "in-home" office or automobile, limited
to the conducting of protected activities

•
•
•
•
•
•
•
•
•
•
•
•
•
•

Repairing, maintaining, or servicing property sold or to be sold
Collecting current or delinquent accounts (directly or indirectly)
Investigating credit worthiness
Installation or supervision at or after shipment or delivery
Conducting training courses, seminars or lectures for personnel
outside the sales force
Providing technical assistance or service when the purpose is other
than solicitation of orders
Investigating or assisting in resolving customer complaints
Approving or accepting orders
Repossessing property
Securing deposits on sales
Picking up or replacing damaged or returned property
Hiring, training, or supervising personnel, other than salesforce
Using agency stock checks or other to make sales within the state by
sales force
In-state sample or display room in excess of two weeks at one
location
Carrying samples for sale or distribution for consideration or value
Certain in-state ownership, leasing, using or maintaining of facilities
or property
Consigning stock of goods or other tangible personal property for sale
Employee or representative maintaining an office or place of
business, other than in-home office
Enter, sell, dispose, transfer of franchises and licenses in-state

For example only; not for legal use or professional reference. Excerpted from MTC Uniformity Project:
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Uniformity/Uniformity_Projects/A_-_Z/StatementofInfoPublicLaw86-272.pdf
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Public Law 86-272
MTC draft guidance for interactive websites

• Draft guidance (October 15, 2019) provides examples of when the use of an
“interactive” website will defeat P.L. 86-272 immunity, even if the
company has no other contact with the customer’s state. Examples include:
• Providing post-sale assistance to customers via either electronic chat or email accessed
through a website link;
• Soliciting and receiving online applications for branded credit cards;
• Inviting viewers to apply for employment;
• Contracting with a marketplace facilitator, whose marketplace offers for sale the
company’s products via a website and maintains the company’s inventory;
• Inserting internet “cookies” into the computers or other electronic devices of
customers; or
• Remotely fixing products via the internet and Wi-Fi.

• Having one of the listed internet activities—by itself—would cause a
company that has limited its in-state activities to solicitation of sales to lose
its P.L. 86-272 immunity according to the draft guidance
• MTC draft guidance would eviscerate P.L. 86-272 protection given today’s
digital economy
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Public Law 86-272
Traps

Business can still be subject to minimum taxes or alternative base taxes,
which when added up, can be significant
•
•
•
•
•
•
•
•
•
•
•
•
•

Alabama’s “business privilege tax” (min. $100, max. $15,000)
California $800 fixed minimum tax
California LLC fees (min. $0, max $11,790)
Georgia imposes an annual net worth tax ($10 --$5,000)
Massachusetts imposes an excise base tax
New Hampshire imposes a business enterprise tax
New Jersey fixed dollar minimum ($500 to $2000)
Nevada Commerce Tax
North Carolina's “franchise tax”
Ohio Commercial Activities Tax
Oregon Corporate Activities Tax
Texas Margin Tax
Washington Business & Occupation Tax
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More considerations
• Nexus analysis first!
•
•

Effect of Wayfair decision
Statute of limitations

• Marriage of sales vs. income vs. payroll tax filings
• Sourcing of proceeds/gains for tangible vs.
intangible assets
• Form of transaction for IRC (i.e., 338, sales of LLC)
• Instant unity issues

38

Tax treatment overview
Tax treatment overview

• Electing apportionment and allocation methods
• Treatment of throwback sales (examining returns treatment
of throwback sales and nowhere income for tax savings)
• Common state and local tax incentives
• Business and nonbusiness income
• Combined or consolidated reporting methods
• Tax reform positions
• Modifications
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Classifying Goods for Income Tax
• Sales classified into one of three buckets

Tangible
Personal
Property

Intangible
Property

Services
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Mandatory single sales factor

Source: Tax Foundation
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Let's talk about sales factor rules
• Generally, sales of tangible personal property (TPP) are sourced to
destination
• But, how is “tangible personal property” defined for income tax purposes?
• Sourced to destination regardless of shipping terms
• Throwback or throwout
• Businesses with nowhere income from sales into states where they are not taxable
are required to “throw” that income “back” into the state where the sale originated,
even though the income was not earned in that state
• No throwback can create nowhere sales
• Throwout rules - income that is not apportioned (applicable for IL services)
• Nowhere sales is removed from the numerator and denominator (the amount of total
sales)

• Special industry formulas
• Transportation, mutual funds, broadcasting, oil and gas, etc.
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How apportionment works
Throwback and throwout rules

Source: Tax Foundation
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Sales of other than TPP – Cost of Performance
• Cost of performance
• Greater COP
• Method that was adopted by UDITPA and later MTC, states
that sales other than sales of TPP, are in this State if:
• Income-producing activity is performed in this State; or
• Income-producing activity is performed both in and outside
this State and greater proportion of income-producing
activity is performed in this State than in any other State,
based on costs of performance
• Proportional COP
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Sales of other than TPP –Market Based Sourcing
• Market based sourcing
•
•
•
•

Where the service was received
Where the benefit of the service was received
Where the service was delivered
Where the customer is located

• Differences in sourcing for intangibles versus services
• What really is being sold?
• SaaS
• Is it the sale of an intangible (e.g., license)?
• Is it the sale of a service?
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Sales sourcing for services
income tax
Source: KPMG
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Sales sourcing of intangibles

Click to add text

Source: KPMG
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Filing Methods
• Separate company
• Consolidated
• Nexus consolidated (CO filing option)
• Default states typically follows federal consolidated rules
• Elective consolidated states

• Combined
• Required by most states now
• Do not follow federal consolidated rules
• 50% common ownership
• Includes foreign entities
• Includes individuals in some states
• Worldwide versus water’s edge
• Unitary business principle
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Unitary Business Principle
CO Unitary Rules Indicative of Most Unitary States
1. Is 50% or more of the corporation’s gross receipts from sales or leases to other affiliates or is 50% or
more of the corporation’s cost of goods sold or leased from other affiliates?
2. Does the corporation receive 50% or more of the total annual value of each of five or more of the
following services from other affiliates: advertising and public relations, accounting and bookkeeping,
legal, personnel, sales, purchasing, research and development, insurance, employee benefit programs?
Do not count services which are provided at an “arm’s length charge.” (See U.S. Treasury Regulation
1.482-2(b)(3).)
3. Is 20% or more of the corporation’s long-term debt owed to or guaranteed by other affiliates or is 20% or
more of any other affiliate’s long-term debt owed to or guaranteed by the corporation?
4. Does the corporation use patents, trademarks, service marks, logos, trade secrets, copyrights or other
proprietary materials owned by other affiliates?
5. Are 50% or more of the members of the corporation’s board of directors also members of
the board of directors or corporate officers of other affiliates?
6. Are 25% or more of the corporation’s 20 highest ranking officers also members of the board of
directors or corporate officers of other affiliates?

In CO, 3 of the 6 tests must be met for the 2 preceding and current tax
years in order to file unitary (i.e., no instant unity).
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Joyce vs. Finnigan
• Apportionment concept in combined/consolidated returns based on
caselaw
• Joyce states (CO) = separate entity nexus
• Sales factor numerator determined based on each entity’s nexus
footprint
• Throwback can be complicated
• Ability to retain P.L. 86-272 protection for entities in the group
• Finnigan states (CA for now) = one entity has nexus, entire group has
nexus
• Sales factor numerator determined based on the nexus of any
member of the group
• Unable to retain P.L. 86-272 protection for entities in the group
• Throwback can be less complicated
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Classifying Goods for Income Tax
Application of Rules

Intangible
Property

Services

Sale of Goods

Tangible
Personal
Property

Combined vs Consolidated Reporting

X

X

X

Joyce vs Finnigan

X

Wayfair (sales tax nexus)

X

X

X

Apportionment

X

X

X

P.L. 86-272

X
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Reverse audit
Process to uncover tax recovery opportunities

Assess Findings
•
VERIFY FINDINGS

Against statute of limitations in
each jurisdiction, which limits
how far back a taxpayer can
request refunds on tax
overpayments
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State Tax Credits
Banking the cannabis industry
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Statutory and Negotiated Credits
• R&D credits
• Capital investment credits
• Negotiated
• Can include specific breaks:
• Sales tax
• Property tax
• Payroll tax

• EZ credits
• Job creation and retention credits
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Statutory and Negotiated Credits
Items to consider
• Are credits able to be obtained through an amended return?
• Have credits been monetized?
• Ordering of attributes
• NOLs before credits?
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Other Taxes
Banking the cannabis industry
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Other Taxes
Potential Refund Opportunities

Comprehensive review may include
•
•
•
•
•
•
•
•
•

Transfer taxes
Business licenses
Transaction taxes
Foreign indirect taxes
Employment tax
Equity based tax
Property tax
Unclaimed property tax
Value-added tax
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Q&A
Banking the cannabis industry
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Answers to Your Tax Questions

Visit TaxOps.com for tax business
consulting and advocacy

Visit SALTovation for strategies and tools

Visit TaxOpsMinimization for tax
savings solutions
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Let’s stay connected
Stacey Roberts, CPA
sroberts@taxops.com
303.393.2318

Meredith Smith, CPA
msmith@taxops.com

Banking the cannabis industry TaxOps.com
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