November 16, 2007

SEC ADOPTS CHANGES TO RULES 144 AND 145; EXEMPTS CERTAIN
STOCK OPTIONS FROM SEC REGISTRATION REQUIREMENTS; AND
ALLOWS FOREIGN PRIVATE ISSUERS TO AVOID U.S. GAAP
RECONCILIATION REQUIREMENT BY FILING IFRS FINANCIAL
STATEMENTS
To Our Clients and Friends:
At its open meeting held on November 15, 2007, the Securities and Exchange Commission
("SEC") adopted several rule amendments that are designed to facilitate the capital raising
process and to ease the burden of certain reporting requirements, particularly for smaller
companies. In particular, the SEC adopted several important changes to Rules 144 and 145
under the Securities Act of 1933, as amended (the "Securities Act"), and adopted a rule that
exempts compensatory stock options from the registration requirements under Section 12(g) of
the Securities Exchange Act of 1934 (the "Exchange Act"). The SEC's press release announcing
these changes is available at http://www.sec.gov/news/press/2007/2007-233.htm.
At yesterday's meeting, the SEC also adopted an important rule change for foreign private issuers
that is intended to facilitate the cross-border capital raising process. The revision adopted by the
SEC allows foreign private issuers to file their financial statements included with Form 20-F
without complying with the U.S. GAAP reconciliation requirement if the financial statements are
prepared in accordance with International Financial Reporting Standards ("IFRS"), as issued by
the International Accounting Standards Board ("IASB"). The SEC's press release announcing
this development is available at http://www.sec.gov/news/press/2007/2007-235.htm.
A summary of the new rules is set forth below. This summary is based on information provided
at the SEC's open meeting, and therefore may not reflect nuances that will appear in the SEC's
adopting releases, which are expected to be issued shortly.
Amendments to Rules 144 and 145
The amendments to Rules 144 and 145 are intended to decrease the cost of capital for public and
private issuers by providing increased liquidity to investors who acquire restricted securities
from public and private issuers.
Restricted securities are securities that have been acquired in transactions exempt from the
registration requirements of Section 5 of the Securities Act. Rule 144 under the Securities Act
permits the resale of restricted securities, subject to certain conditions, without registration under
Section 5 of the Securities Act. Purchasers of restricted securities sold in compliance with Rule
144 will receive freely tradable shares. Prior to the amendments adopted by the SEC, in order to
sell securities in compliance with Rule 144, sellers of restricted securities were generally
required to have held the securities for a minimum period of one year. Following expiration of
the one-year holding period, security holders were permitted to resell restricted securities in
broker transactions subject to various volume and other limitations. Security holders who are

unaffiliated with the issuer and who have held the securities for a minimum period of two years
could sell the securities under Rule 144 without complying with the volume, manner of sale and
other restrictions.
The amendments adopted at yesterday's meeting reduce the holding period required before
restricted securities issued by a "reporting company"[1] may be sold under Rule 144 from one
year to six months. The amendments also eliminate all volume limitations and manner of sale
and other restrictions on sales under Rule 144 by security holders unaffiliated with the reporting
company, other than the Rule 144(c) public information requirement until the securities have
been held for one year. Security holders that are affiliates of the reporting company will still be
required to comply with the volume limitations and manner of sale and other restrictions required
under Rule 144.
Under the amendments, restricted securities issued by a non-reporting company may be sold
under Rule 144 after they have been held for one year. After the one-year holding period has
expired, security holders unaffiliated with a non-reporting company will be able to sell restricted
securities under Rule 144 without complying with any of the other current Rule 144
requirements; security holders that are affiliates of the non-reporting company will be required to
comply with all of the current Rule 144 requirements.
The final revisions to Rule 144 did not incorporate the proposal that the holding period for
restricted securities issued by reporting companies be tolled (but would not be extended for
longer than one year) for any period while the security holder's position in the restricted
securities was hedged.
The SEC also adopted a number of revisions to Rule 144 in order to streamline the regulatory
process and reduce filing and other costs, including:
•

increasing the thresholds for sales by affiliates of the issuer that trigger Form 144 filing
requirements from 500 shares or $10,000 to 5,000 shares or $50,000;

•

eliminating the manner of sale limitations applicable to sales of debt securities by
affiliates of the issuer; and

•

codifying certain staff interpretations relating to Rule 144.

The SEC also approved amendments to Rule 145 that eliminate the "presumptive underwriter
doctrine" under Rule 145(c), except for transactions involving blank check or shell companies.
Under this doctrine, persons who are parties to, or affiliates of parties to, a Rule 145(a) business
combination transaction (other than the issuer) are deemed to be underwriters with respect to
public sales of shares received in a Rule 145(a) transaction. As a result, even if the acquiring
company in a Rule 145(a) transaction registers the issuance of its shares, affiliates of the target
company will not be able to publicly sell the shares they receive unless they are sold pursuant to
a resale registration statement or in compliance with certain provisions of Rule 144. Once the
amendments to Rule 145 become effective, affiliates of the target company will generally no
longer be subject to these resale restrictions. The amendments also conform the Rule 145(d)
resale restrictions to certain of the approved amendments to Rule 144 discussed above.
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The amendments to Rule 144 will increase the liquidity of restricted securities by significantly
reducing the restrictions on resales, shortening the holding periods and eliminating manner of
sale requirements, such as the volume limitations. As a result, the amendments will likely
decrease the cost of capital for issuers of restricted securities by reducing the liquidity discount
typically imposed on such securities, and by reducing the need for issuers to agree to file and
maintain the effectiveness of resale registration statements for the benefit of investors who
purchase restricted securities. The amendments to Rules 144 and 145 and the resulting greater
access to capital are also likely to enhance the attractiveness of restricted securities as a form of
acquisition currency.[2]
Another point to consider is that registration rights agreements entered into with purchasers of
restricted securities often require that the issuer maintain the effectiveness of a resale registration
statement until the restricted securities may be resold without restriction under Rule 144(k).
Companies that are currently maintaining the effectiveness of, or that have agreed to file, resale
registration statements for the benefit of holders of restricted securities should check the terms of
any related registration rights agreements. Once the amendments to Rule 144 become effective,
as a result of the shorter holding period, an issuer may no longer be obligated to keep the resale
registration statement effective, or to file a resale registration statement, if the applicable
securities may be resold without restriction under Rule 144.
These amendments will be effective 60 days after they are published in the Federal Register.
Exemption from Registration Requirements for Compensatory Stock Options
The SEC also voted unanimously to adopt a rule creating two exemptions for compensatory
stock options from the registration requirements under Section 12(g) of the Exchange Act. The
first exemption applies to private companies that are not required to file periodic reports under
the Exchange Act. The second exemption is available to issuers that are required to file such
periodic reports.
Under Section 12(g) of the Exchange Act, a company is required to register a class of securities
if there are 500 or greater holders of that class and the company has assets in excess of $10
million as of its last fiscal year end. For purposes of the Exchange Act, options are a separate
class of security. The SEC staff's position, articulated in no-action letters, has been that nonreporting companies that have options issued to more than 500 holders are exempt from the
Section 12(g) registration requirements with respect to such options if they meet certain
conditions. The first exemption essentially codifies this no-action practice and is intended to
provide non-reporting companies with comfort that decisions to issue compensatory employee
stock options will not subject them to additional registration and reporting requirements of the
Exchange Act.
The first exemption provides that, for an issuer that does not have a class of securities registered
under Section 12 of the Exchange Act and that is not subject to the Section 15(d) reporting
requirements, compensatory stock options issued pursuant to a written plan are exempt from
registration under Section 12(g) if the following conditions are present:

3

•

the class of eligible optionholders is restricted to employees, directors, consultants and
advisors of the non-reporting company;

•

transferability of the options and shares received upon exercise is restricted; and

•

optionholders are provided with risk and financial information of the type that would be
required under Rule 701 for the sale of greater than $5 million worth of securities in a 12month period.

The second exemption may be relied on by public companies that have registered a class of
securities under Section 12 of the Exchange Act. This exemption has been viewed as somewhat
controversial because until the proposing release, it had not been clear that stock options were
even subject to the Section 12(g) registration requirements where the underlying security had
already been registered under Section 12. At yesterday's open meeting, the conditions that a
public company will need to satisfy in order to rely on this new exemption were not discussed in
detail, so the final adopting release will need to be examined to identify the specific conditions.
As proposed, however, an issuer would not be required to also register under Section 12 a class
of compensatory employee stock options if (i) the stock options were issued pursuant to the
written plan, (ii) the securities underlying the options have been registered under Section 12 and
(iii) the class of eligible optionholders is restricted to employees, directors, consultants and
advisors of the issuer.
Neither of the two exemptions extend to the securities received upon exercise of the options or to
any stock appreciation rights.
The SEC will promulgate amendments to Exchange Act Rule 12h-1 in order to establish these
two exemptions. The new rules will become effective upon publication in the Federal Register.
Foreign Private Issuers -- Ability to File Financial Statements Prepared in Accordance with
IFRS Without U.S. GAAP Reconciliation Requirement
The SEC voted unanimously to allow foreign private issuers to file their financial statements in
accordance with the English language version of the IFRS as issued by the IASB, and where
such financial statements are filed to eliminate the U.S. GAAP reconciliation requirement.
Foreign private issuers reporting under Sections 13(a) and 15(d) of the Exchange Act have
historically been required to reconcile their financial statements with U.S. GAAP if the
statements were prepared under an accounting standard other than U.S. GAAP. In order to
reconcile their financial statements with U.S. GAAP, these issuers had to provide a narrative
description of accounting differences, along with a quantitative reconciliation of specific
financial statement line items. The reconciliation requirement was intended by the SEC to
balance two policy concerns: (1) investors' need for comparable basic information when making
investment decisions; and (2) the public interest served by the opportunity to diversify in foreign
securities.
Because some viewed the reconciliation process as too burdensome for foreign private issuers,
the elimination of this requirement for those foreign private issuers who prepare their financial
statements in accordance with IFRS is designed, in part, to encourage foreign private issuers to
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offer securities in the U.S. market. The SEC also noted that the rule is a step on the path towards
formulating convergence of international accounting standards.
The rule will only apply to those foreign private issuers that prepare their financial statements in
accordance with the English language version of the IFRS as published by the IASB. Issuers
who rely upon other accounting standards must continue to reconcile their financial statements
with U.S. GAAP. Also, under the final rule, the SEC said that foreign private issuers that
prepare their financial statements in accordance with IFRS will be able to omit a U.S. GAAP
reconciliation from their unaudited interim period financial statements, to the extent such interim
financials are required in an SEC filing (such as a registration statement on Form 20-F). In
addition, the SEC said that the final rule will include a carve-out from the IFRS requirement for
situations where a foreign private issuer follows the European Commission's November 2004
exception to International Accounting Standard 39, which eliminated the fair value and hedge
accounting restrictions from that standard. The SEC said, however, that this limited carve-out
will apply only for a two-year transition period, after which foreign private issuers that want to
take advantage of the exemption from the U.S. GAAP reconciliation requirement will have to
file financial statements that comply with IFRS in its entirety.
To implement the rule, the SEC will amend Form 20-F and make conforming changes to
Regulation S-X, Forms F-4 and S-4, and Section 701 of the Securities Act. This rule will
become effective 60 days after publication in the Federal Register, but will apply to financial
statements covering fiscal years ended after November 15, 2007.

[1] An issuer must have been subject to the reporting requirements under the Exchange Act for
at least 90 days prior to the date of issuance to qualify as a "reporting company" for purposes of
Rule 144.
[2] Stephen I. Glover & Alisa Babitz, Proposed Amendments to Rule 145 & Rule 144 Could
Make Stock Deals More Attractive, The M&A Lawyer (Sept. 2007).

Gibson, Dunn & Crutcher lawyers are available to assist in addressing any questions you may
have regarding these issues. Please contact the Gibson Dunn attorney with whom you work, or
John F. Olson (202-955-8522, jolson@gibsondunn.com), Ronald O. Mueller (202-955-8671,
rmueller@gibsondunn.com), Brian J. Lane (202-887-3646, blane@gibsondunn.com), Stephen I.
Glover (202-955-8593, siglover@gibsondunn.com), Amy L. Goodman (202-955-8653,
agoodman@gibsondunn.com), Michael Scanlon (202-887-3668, mscanlon@gibsondunn.com),
or Alisa Babitz (202-887-3720, ababitz@gibsondunn.com) in the firm's Washington, D.C. office.
© 2007 Gibson, Dunn & Crutcher LLP
Attorney Advertising: The enclosed materials have been prepared for general informational purposes
only and are not intended as legal advice.
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Manner of Sale Requirements Debt Securities
•
•

Manner of sale restrictions eliminated with respect to debt securities held by affiliates
– See Rule 144(f)(3)(ii)
– no manner of sale requirements for non-affiliates for either debt or equity
Debt securities—defined in Rule 144(a)—include:
– any security other than equity
• non-convertible debt securities
– nonparticipatory preferred stock (which has debt-like characteristics)
• non-convertible capital stock
• the holders are entitled to a preference in payment of dividends and in
distribution of assets on liquidation, dissolution, or winding up
• the holders are not entitled to participate in residual earnings or assets of the
issuer
– asset-backed securities
• the predominant purchasers are institutional investors including financial
institutions, pension funds, insurance companies, mutual funds and money
managers
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Volume Limitations Raised for Debt Securities
• Volume limitations raised for debt securities
– set forth in Rule 144(e)(2)

• Under prior rule, limit in a three-month period was greater of 1
percent of the shares or other units outstanding or the average
weekly volume of trading in such securities
• Now, debt securities permitted to be sold under Rule 144 in an
amount that does not exceed 10% of a tranche
– aggregated with all sales of securities of the same tranche sold for
the account of the selling security holder within a three-month
period
• New volume limits apply to non-participatory preferred stock (10% of
“class” as opposed to “tranche”) and asset-backed securities
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Form 144 Filings
• Under prior rule, Form 144 required for sales in excess of either 500
shares or $10,000 within a three-month period
– prior rule required filings from non-affiliates
• Now Form 144 is only required to be filed to
– report sales by affiliates
– during any three-month period
– with an aggregate sale price over $50,000 or sales of over 5,000
shares or other units
• share/unit threshold greater than what was originally
proposed
– Rule 144(h)
• The amendments did not include changes to coordinate the Form 144
filing with a form 4 filing under Section 16
– SEC expects to issue a separate release on that issue
3
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Form 144 Filings (cont’d)
• Sales below Form 144 threshold still subject to Rule 144
• Threshold is measured over a three-month period
• A small sale within the three-month period could be the one that
requires the filing
• If a required Form 144 not filed, safe harbor is unavailable
• Consider filings below threshold
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Codification of Interpretations
• The amendments to Rule 144 codified several interpretations that the
SEC staff has been applying
• These relate to:
– status of securities issued pursuant to the Section 4(6) exemption
– tacking in the holding company formation context
– tacking in the conversions and exchange context
– cashless exercises of options and warrants
– aggregation of pledged securities
– shell company securities
– Form 144 representations in the context of Rule 10b-5 trading
plan
5
Mayer Brown LLP

Section 4(6) Securities
• Section 4(6) exempts offerings that:
– do not exceed $5,000,000
– are made only to accredited investors
– do not involve any advertising or public solicitation,
and
– for which a Form D has been filed
• Securities acquired under Section 4(6) of the Securities
Act are considered “restricted securities”
• This change makes clear that the resale status of
securities sold pursuant to a Section 4(6) exemption is the
same as securities issued in other non-public contexts
• Rule 144(a)(3)(viii)
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Tacking of Holding Periods for Holding
Company Formations
•

•
•

7

Rule 144 permits tacking of the holding period for holding company formation if
the following three conditions are satisfied:
– the newly formed holding company’s securities are issued solely in exchange
for the securities of the predecessor company in a reorganization to form a
holding company
– security holders receive securities of the same class evidencing the same
proportional interest in the holding company as they held in the predecessor
company
• the rights and interests of the holders of such securities must be
substantially the same as those they possessed in predecessor
– immediately following the transaction:
• the holding company has no significant assets other than securities of the
predecessor and its existing subsidiaries and
• the holding company has substantially the same assets and liabilities on a
consolidated basis as the predecessor had before the transaction.
Tacking is appropriate because
– securities exchanged are substantially equivalent, and
– no significant change in economic risk
Rule 144(d)(3)(ix)
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Tacking of Holding Periods for Conversions
and Exchanges of Securities
• If securities were acquired from the issuer solely in exchange for other
securities of the same issuer:
– the newly acquired securities deemed acquired at the same time as
the securities surrendered for conversion or exchange
– even if the securities surrendered were not convertible or
exchangeable by their terms
• If:
– the original securities do not permit cashless conversion or exchange
by their terms,
– the parties amend the original securities to allow for cashless
conversion or exchange, and
– the security holder provides consideration, other than solely securities
of the issuer, for that amendment,
the shares will be deemed to have been acquired on the date that the
original securities were so amended
• Rule 144(d)(3)(ii) and related note
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Cashless Exercise of Options and Warrants
• Upon a cashless exercise of options or warrants, the newly acquired
underlying securities are deemed to have been acquired when the
corresponding options or warrants were acquired
– even if the options or warrants originally did not provide for
cashless exercise by their terms
– “cashless exercise” in this context refers to the exercise of an
option or warrant on a “net” basis , without any cash payment
of the option or warrant exercise price
• i.e., deducting from the shares delivered upon exercise the number
of shares having a fair market value equal to the exercise price based
on the current market price of the underlying securities
• does not refer to the practice of arranging for a simultaneous market
sale by a broker of the underlying securities in an amount sufficient
to cover the exercise price
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Cashless Exercise of Options and Warrants
(cont’d)
• If the original options or warrants do not permit cashless exercise by
their terms and the holder provides consideration, other than solely
securities of the issuer, to amend the options or warrants to allow for
cashless exercise
– the options or warrants would be deemed to have been acquired
on the date that the original options or warrants were so
amended
• Rule 144(d)(3)(x) and related notes
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Cashless Exercise of Options and Warrants
(cont’d)
• If options or warrants
– are not purchased for cash or property and
– do not create any investment risk in the holder,
the holder is not allowed to tack the holding period of
the option or warrant
• The holder deemed to have acquired the underlying securities on the
date the option or warrant was exercised, so long as
– the full purchase price or consideration has been paid at the time
of exercise
• This is relevant to employee stock options
• Note 2 to Rule 144(d)(3)(x)
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Aggregation of Pledged Securities
• If multiple pledgees are not the same “person” under Rule 144(a)(2),
a pledgee of securities may sell the pledged securities without having
to aggregate with sales by other pledgees, as long as
– the loans and pledges are bona fide transactions and
– there is no concerted action by the pledgees
• Still must verify that none of the other aggregation rules apply
• Means no need for pledgees to track and coordinate sales will other
pledgees
• Rule 144(e)(3)(ii) and related note
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Treatment of Securities Issued by Reporting
and Non-Reporting Shell Companies
• Rule 405 defines “shell company” as a registrant, other than an assetbacked issuer, that has
– no or nominal operations and
– either
• no or nominal assets
• assets consisting solely of cash and cash equivalents or
• assets consisting of any amount of cash and cash equivalents and
nominal other assets
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Shell Companies (cont’d)
• Generally may not rely on Rule 144 to resell securities that were
issued by a shell company
– true whether shell company is reporting or not reporting
– except for business combination shell company
• formed by an entity that is not a shell company solely for the
purpose of changing the corporate domicile of that entity
solely within the United States
• formed by an entity that is not a shell company solely for the
purpose of completing a business combination transaction
among one or more entities other than the shell company,
none of which is a shell company
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Shell Companies (cont’d)
•

•

However, Rule 144 may be used for resales by a security holder when:
– the issuer of the securities that was formerly a reporting or nonreporting shell company has ceased to be a shell company
– the issuer of the securities is subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act
– the issuer of the securities has filed all reports and material required to
be filed during the preceding 12 months (or for such shorter period that
the registrant was required to file such reports and materials) and
– at least one year has elapsed from the time the issuer files current
“Form 10 information” with the SEC reflecting its status as an entity that
is not a shell company.
• Form 10 information is equivalent to information that a company
would be required to file to register a class of securities on Form 10
or Form 20-F
• Both restricted and non-restricted securities subject to the one year
waiting period
Rule 144(i)
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10b5-1 Trading Plans
• Rule 10b5-1(c) provides an affirmative defense that a person’s
purchase or sale was not “on the basis of” material non-public
information
• Must demonstrate that:
– before becoming aware of the material nonpublic information,
person entered into a binding contract to purchase or sell the
securities, provided trading instructions or adopted a written
trading plan
– the contract, instructions or written trading plan satisfy the
conditions of Rule 10b5-1(c) and
– the purchase or sale that occurred was pursuant to the contract,
instruction or plan
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Form 144 Representations in the Context of
Rule 10b5-1 Trading Plans
• Form 144 requires a representation that the seller does not know any
material adverse information with regard to the current and prospective
operations of the issuer of the securities to be sold, which has not been
publicly disclosed
• If a seller is selling securities pursuant to Rule 10b5-1 plans the seller can
make the representation as of the date that they adopted written trading
plans or gave trading instructions that satisfy Rule 10b5-1(c) rather than
as of the date they sign the Form 144
• Amendment to Form 144
– See the “Attention” notice above signature line
– See the “Date of Plan Adoption or Giving of Instruction” line under the date
line
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Strategies for Compliance
•
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Different perspectives for viewing compliance
– selling securityholders
• compliance consists of satisfying new holding period and, for
affiliates, complying with manner of sale, volume limitations and
form filings
• compliance changes for holders of debt securities
– issuers
• compliance issues at time of sale are in nature of documentation
matching amended rules
• compliance issues for outstanding shares may require revising
procedures and forms
• general current public information requirement remains
– underwriters
• amended rule may make private placements more attractive
• less liquidity discount
• need to be aware of the rule change and may want to update form
agreement

Mayer Brown LLP

Strategies for Compliance (cont’d)
– brokers
• update procedures for Rule 144 compliance
• update form representation letters
– transfer agents
• update procedures for legend removal requests
– lawyers
• update forms of representation letters
• update forms of opinions
• update agreements that correspond to Rule 144 requirements
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Model Memos, Forms and Representation
Letters
• Issuers and brokers (and law firms) need to update the
documentation they use for Rule 144 compliance
• Typical Rule 144 compliance documentation includes
– seller’s representation letters
– broker representation letters
– legend removal requests
– forms of opinions
• Deal documentation with provisions relating to Rule 144 includes
– registration rights agreements
– lock-up agreements
– security purchase agreements
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Updating Rule 144 Documentation
• Change references to the holding period for reporting issuers to six
months
• Non-reporting issuers remain subject to a one-year holding period
• For non-affiliates, confirm that the holder has not been an affiliate for
the past three months
– if holder is a non-affiliate, won’t have to monitor volume
limitations or manner of sale requirements or require a Form 144
– between six months and one year still need representation
regarding current public information
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Updating Forms for Affiliates
• Description of broker’s transactions needs to be expanded
to
– contemplate riskless principal transactions
– permissible posting of bid and ask quotations in
alternative
trading systems
• Manner of sale requirements should only reference equity
securities

22
Mayer Brown LLP

Removal of Restrictive Legends
• Restrictive legends on certificates for restricted securities held by
non-affiliates may be removed once all of the conditions of Rule 144
have been met
• This option will now be available at an earlier date, which will make
transfer of the shares procedurally easier
• Restrictive legends reflecting presumptive underwriter status will no
longer be needed for securities issued in Rule 145 transactions and
may be removed from any such existing certificates
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Preventive Procedures for Dealing with
Legends
• Issuers should determine what procedures they want to have in place
– seller’s representation letter
– opinion of counsel
– coordination with transfer agent
– updating memorandum to holders of restricted securities
• Issuers should decide if they will take the legends before a sale
transaction is contemplated
• Between six months and one year, reporting companies still have
current reporting obligation so may be preferable to retain legend
• Issuers should decide if they want to proactively alert holders that
legends may be removed
• Issuers should be prepared for a flurry of activity as a result of rule
changes
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Contractual Compliance
• May not seem necessary to maintain a shelf registration for selling
securityholders for as long a period of time
– but what does the registration rights agreement require?
• Future contractual compliance
– limit duration provisions of new registration rights agreements to
time periods when Rule 144 is not available
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Other Compliance Matters
• Loosening of resale restrictions on restricted securities could add to
selling pressure on an issuer’s shares
– accentuate the market overhang associated with the shares.
• Consider whether this is a risk that should be identified in a
company’s public disclosure documents
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Effective Date of Rule 144 Amendments
Effective date . . .

February 15, 2008
Amendments apply to securities acquired
before and after the effective date.
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Rule 144 Amendments
z
z
z
z
z
z
z
z

General Overview
Significant Changes
Holding Periods for Restricted Securities
Resales of Restricted Securities by Non-affiliates
Manner of Sale
Volume Limitations
Resales of Control Securities
Effect on M&A Transactions
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General Overview of Rule 144
z

z

z

Non-exclusive safe harbor from Securities Act
definition of “underwriter”
Resales of securities in compliance with the rule
exempt from registration under the Securities Act
(but not exempt from anti-fraud rules)
Applies to resales of restricted securities and
control securities
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General Overview of Rule 144
Restricted Securities
“Restricted securities” are securities acquired:
z
z
z
z
z
z
z

from the issuer in a private transaction
from an affiliate of the issuer in a private transaction
under Regulation D (other than Rule 504)
under Rule 701 (compensation plans)
under Rule 144A
under Regulation S (equity securities of domestic issuers)
under Regulation CE, Rule 801, Rule 802 or Section 4(6)

(Rule 144(a)(3))
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General Overview of Rule 144
Control Securities
z
z

“Control security” not defined
Generally refers to securities held by an affiliate of the
issuer

z

“Affiliate”: a person that directly or indirectly controls,
or is controlled by, or is under common control with, the
issuer (Rule 144(a)(1))

z

All securities held by affiliates are control securities
Securities acquired by affiliates in a transaction listed
under Rule 144(a)(3) are also restricted securities

z
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General Overview of Rule 144
Conditions
Rule 144 safe harbor is available for resales if certain
conditions are met:
z Holding period (restricted securities only)
z Adequate public information about issuer
z Volume limitations
z Manner of sale requirements
z Notice of proposed sale (Form 144)
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Significant Changes Effected by the
Amendments
Significant changes to Rule 144 effected by the amendments:
z
z
z

z
z
z

Holding period shortened
Other conditions (other than adequate information requirement)
eliminated for non-affiliates
Manner of sale requirements (now only applicable to affiliates)
revised for equity securities and eliminated completely for debt
securities
Volume limitations (now only applicable to affiliates) raised for debt
securities
Form 144 thresholds (now only applicable to affiliates) raised
Several Staff interpretations codified
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Previous Holding Periods for Restricted
Securities
Previously:
z

No resales were permitted under Rule 144 for the first
year

z

Affiliates and non-affiliates were permitted to sell after 1
year, subject to all conditions

z

Non-affiliates could sell freely after 2 years under Rule
144(k)
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Holding Periods for Restricted Securities
Under the Amendments
Reporting issuers (issuers that are, and have been for at least 90 days,
subject to the reporting requirements of Section 13 or 15(d) of the
Exchange Act):
z No resales under Rule 144 permitted for the first 6 months
z Non-affiliates (a holder that is not at the time of sale, and has not been
at any time during the 3 preceding months, an affiliate of the issuer)
may sell under Rule 144 after 6 months:
¾ if the issuer is current in its reporting -- which means that it has
filed all required reports under Section 13 or 15(d) of the
Exchange Act, as applicable, during the 12 months preceding
such sale (or for such shorter period that the issuer was required
to file such reports), other than reports on Form 8-K
z Non-affiliates may sell after 1 year with no conditions
(Rule 144(b)(1)(i), Rule 144(c)(1) and Rule 144(d)(1)(i))
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Holding Periods for Restricted Securities
Under the Amendments (cont’d)
Reporting issuers (cont’d):
z

Affiliates (including persons that have been affiliates at any time
during the preceding 3 months) may sell under Rule 144 after 6
months:
¾ if the issuer is current in its reporting; and
¾ subject to:
 volume limitations
 manner of sale requirements (equity securities only)
 Form 144 notice requirement

(Rule 144(b)(2), Rule 144(c)(1), Rule 144(d)(1)(i) and Rule 144(e),(f) and (h))
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Holding Periods for Restricted Securities
Under the Amendments (cont’d)
Non-reporting issuers (issuers that either (1) are not subject to Exchange Act
Section 13 or 15(d) reporting requirements or (2) have been subject to such
requirements for a period of less than 90 days):
z No resales under Rule 144 permitted for the first year
z Non-affiliates may sell after 1 year with no conditions
z Affiliates may sell after 1 year:
¾ if the issuer is not subject to Exchange Act section 13 or 15(d) reporting
requirements, only if there is publicly-available information about it as
specified in Exchange Act Rule 15c2-11 (or if it is an insurance
company, information required under Section 12(g) of the Exchange
Act)
¾ subject to:

volume limitations

manner of sale requirements (equity securities only)

Form 144 notice requirement
(Non-affiliate resales: Rule 144(b)(1)(ii) and Rule 144(d)(1)(ii))
(Affiliate resales: Rule 144(b)(2), Rule 144(c)(2), Rule 144(d)(1)(ii) and Rule 144(e), (f) and (h))
12

Recap: Resales of Restricted Securities by
Non-Affiliates
Prior rule:
z
z
z

First year: No resales under Rule 144
1 – 2 years: Resales subject to available information, volume, manner of sale and
notice requirements
After 2 years: No restrictions (Rule 144(k))

Under the Amendments:
Reporting issuers:
z
z
z

First 6 months: No resales under Rule 144
6 months – 1 year: Resales subject to available information requirement
After 1 year: No restrictions

Non-reporting issuers:
z
z

First year: No resales under Rule 144
After 1 year: No restrictions
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Manner of Sale
z
z

z

z

Previously applied to all resales under Rule 144
Now applies only to resales of equity securities by
affiliates
Previously, sales were allowed only in brokers
transactions and transactions directly with market makers
The Amendments:
¾ permit sales in riskless principal transactions
¾ revise definition of brokers’ transaction to cover
posting of bid and ask quotations
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Manner of Sale
Riskless Principal Transactions
Riskless principal transactions
Defined as a principal transaction where a broker or dealer:
z
purchases the security as principal in the market to satisfy an order to buy received
from a customer; or
z
sells the security as principal to the market to satisfy an order to sell received from a
customer,
in each case where:
¾ the offsetting trades must be executed at the same price (exclusive of an explicitly
disclosed markup or markdown, commission equivalent, or other fee);
¾ the transaction is permitted to be reported as riskless under the rules of a selfregulatory organization; and
¾ no more than usual and customary markup or markdown, commission equivalent,
or other fee is paid; no solicitations are made; and, after reasonable inquiry, the
principal is not aware of circumstances indicating that the securities are being
sold by an underwriter or as part of a distribution
(Rule 144(f)(iii))
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Manner of Sale
Definition of Brokers’ Transactions
New Rule 144(g)(3)(iv)
z Publication by a broker of bid and ask quotations for the
security in an alternative trading system (as defined in
Regulation ATS) now permitted
z

Broker must have published bona fide bid and ask
quotations for the security in the alternative trading
system on each of the prior 12 business days
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Volume Limitations
z
z
z

Volume limitations previously applied to all resales under Rule 144
Now apply only to affiliates, and thresholds increased for debt
securities
Affiliate resales of equity securities subject to existing volume
limitations:
∙ Sales in a 3-month period may not exceed the greater of:
¾
¾

1% of the shares of the class outstanding, or
the average weekly reported volume of trading in the securities
during the 4 calendar weeks preceding:
 the filing of a Form 144; or
 if no Form 144 is required, the date of receipt of the order to
execute the transaction by the broker or the date of execution
of the transaction directly with a market maker

(Rule 144(e)(1))
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Resales of Control Securities
z

z

z

Affiliates may resell control securities subject to:
¾ current available information requirement
¾ volume limitations
¾ manner of sale requirements (equity securities only)
¾ Form 144 requirement
There are no holding periods applicable to resales of
control securities by affiliates
However, if the security is a restricted security, then the
holding periods apply
18

Effect of Amendments on M&A
z
z
z
z
z

Could make stock deals more attractive
Reduced liquidity discount
Shortened holding periods
More flexibility for target affiliates
Access to capital to be used for acquisitions
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