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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-755-4350 and enter your PIN when prompted. Otherwise, please

send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.

If you dialed in and have any difficulties during the call, press *0O for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, callusat1 -800-926-7926
ext. 2.
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Prog ram Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

A Click on the ~ symbol next to oConferenc
hand column on your screen.

A Click on the tab | abeled Oo0Handoutsdé that
PDF of the slides for today's program.

A Double click on the PDF and a separate page will open.
A Print the slides by clicking on the printer icon.

Strafford



Responding to EPA Information
Reqguest LettersMitigating Further
Agency Scrutiny

Presented by:
Freedom Smith, Ice Miller LLP

freedom.smith@icemiller.com

Krista K. McintyreStoelRives LLP
Krista.mcintyre@stoel.com



mailto:freedom.smith@icemiller.com
mailto:Krista.mcintyre@stoel.com

What Iis an Information Request?

A What is a Request?
A Parts of a Request
iWwWSOAUFGAZ2Y 2F 9t! Qa I dzi K
I General Instructions
I Certification
I Appendices:
A Instructions for Confidential Business Information
A More detailed instructions and definitions

A Actual requests for information
A Certificate of mailing



What Iis an Information Request?

I Compliance Tool

I Enforcement Tool
A Free Discovery

I Data Collection for Rulemaking
I Additional Information in Support of NOV
I Developed by agency staff with agency legal support




General Types of Requests from EPA

A EPA's authority exists under each of the major
federal statutes, I.e.

I Comprehensive Environmental Response Compensatio
and Liability Act (CERCL#),USE 9604

i Clean Air Act (CAA)? U.S.Cg§ 7414

I Resource Conservation and Recovery Act (R@RA),S.C.
86927

i Clean Water Act (CWA)3 U.S.C§1318

A Each statute has its own specific authority
parameters



The enclosed information request is being issued to _ pursuant to

Section 114 of the Clean Air Act, 42 USC § 7414, The U. S. Environmental Protection Agency is

seeking information pertaining to the facility located at _ lowa.

Under Section 114 of the CAA, the EPA is authorized to require the submission of records, reports and
other information for the purpose of detenmining whether any violations of the CAA have occurred. Tn
accordance with this authority, you are hereby served the enclosed Information Request (Enclosure 1),

and required to provide the requested responses and documents within 30 days of receipt of this
Request.

See Enclosure 2 for detailed instructions, definitions and information regarding Conlfidential Business
Information. As further described in Enclosure 2, you are entitled to assert a CBI claim, covering all or

part of the information which this letter requires, except that no such claim can be made with respect to
“emisston dafa” as defined at 40 CFR § 2.301(a)(2).

In addition, sign and return the Statement of Certification (Enclosure 3), with the response to this

Information Request, All information submitted in response to this request must be certified as true,

correct, accurate and complete by an individual(s) with sufficient knowledge and authority to make such
representations on behalf of [N

Please submit your response to this request within 30 days, as follows:



The U.S. Environmental Protection Agency is currently investigating the source, extent, and
nature of releases of hazardous substances, poliutants, or contaminants pursuant to the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42
U.S.C. §§ 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act of
1986, Pub. L. 99-499, including but not limited to the release of anhydrous ammonia [ _G

Pursuant to the authority of Section 104(e) of the CERCLA, 42 U.S.C. § 9604(e), you are hereby
requested to respond to the Information Request enclosed. Compliance with the enclosed
Information Request is mandatory. Failure to respond fully and truthfully to each and every
request within 20 days of receipt of this letter, or to adequately justify such failure to respond,
can result in enforcement action by EPA and the imposition of penalties of up to $37,500" for
each day of noncompliance. Noncompliance is considered by EPA to be not only failure to
respond to the Information Request but also failure to respond completely and truthfully to each
request. Please be further advised that provision of false, fictitious, or fraudulent statements or

representations may subject you to criminal fines or up to five years of imprisonment or both
under 18 U.S.C. § 1001.

EPA has the authority to use the information requested herein in an administrative, civil, or
criminal action. This Information Request is not subject to the approval requirements of the
Paperwork Reduction Act of 1995, 44 U.S.C. §§ 3501, et seq. |



IN THE MATTER OF:

Docket No. CWA 309(a)-12-002

FINDINGS OF VIOLATION,
ORDER FOR COMPLIANCE, AND
REQUEST FOR INFORMATION

Proceedings under Sections 308(a) and 309(a)
of the Clean Water Act, as amended, 33
U.S.C. Sections 1318(a), and 1319(a)

N N N N NI NI NI N N N N

STATUTORY AUTHORITY

The following Findings of Violation, Order for Compliance, and Request for Information (Order)
issued pursuant to the authority vested in the Administrator of the U.S. Environmental Protection
Agency (EPA) by Sections 308(a) and 309(a)(3), (a)(4), and (a)(S)A) of the Clean Water Act, as
amended (the Act or CWA), 33 U.S.C. §§ 1318(a), and 1319(a)(3), (a)(4), and (a)(5)(A). This authority
has been delegated to the Regional Administrator of EPA, Region 9 and re-delegated by the Regional
Administrator to the Director of the Water Division of EPA, Region 9. Notice of this action has been
given to the State of California.

FINDINGS OF VIOLATION
1. Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the “discharge of any
pollutant by any person” into waters of the United States, except, inter alia, in compliance with a

permit issued by EPA or an authorized state pursuant to Section 402 of the Act, 33 US.C. §
1342.



Strategic Considerations

Az KI G Aa 9t! Qa F20dzaK
A Assess potential for liability and naempliance

A Who can help respond?
I Engage early
I Form a response team
I Communicate regularly
I Have a documentation strategy

A Do not respond to oral requests



Strategic Considerations, cont.

A Assess and address ongoing compliance issues

A Assess impact on other client facilities/operations

T Audits/selfdisclosure issues
A Small Business Policy or Audit Policy

Al 2y AARSNI 9t ! Q& | dzi K2 N

A Insurance coverage?
iwSljdz8ad SldAaglfSyd G2 |




Common Questions or Concerns

I Deadline
I Scope

| State Role
I Followup
I Legal and Technical Review
|

I Attorney-ClientPrivilege and Confidential Business
Information

I Certification




Practical Considerations: Deadline
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% WARNING: /
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¢ ARE CLOSER ¢ it not a procrastinater
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¢_ APPEAR
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i Just prefer doing
all my work in a
deadline-induced panic



Information Request: Scope
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v. EPA822 F.2d 104, 119 (D.C. Cir. 1987) (CWA case)

A Requests must pass the threshold test of
reasonableness




Information Request: Scope

Provide information from January 1, 1990 over $25,000:

A a list of all capital expenditures, include the approximate
date of each project, a brief description, a breakdown of
expenses, vendor information, and the fixed capital cost.

A copies of the capital appropriations requests justifying
any expenditure for a capital project commenced.

A a list of all turnarounds since January 1, 1990, include
the date each commenced, the restart date, and a brief
description of work performed.

A permit applicability determinations, applications,
communication with state or federal agencies



Information Request: Scope

Since 2013, for each batch of fuel produced, provide:
A Type, volume, date, facility address, and process used

A All documents, including but not limited to product
transfer documents, invoices, bills of lading, and
shipping records for fuel with and without Renewable

|dentification Numbers

A List of all purchasers and distributors of the fuel,
address, phone, email, and contact for each

A Names of persons in any way related with the production

AEach feedstock, inandonmmddi ar
oneé .



Information Reguest: Scope

Provide a list of all emissions tests conducted at the facility for any reason, from April
2004 to the present, and provide copies of all emissions test reports. Emission testing
includes, but is not limited to, compliance testing, engineering testing, and testing for
general information. Use the following guidelines for compiling the list and preparing
copies of the stack test reports:

a. List: Identify the emissions unit, the date of the test, the federal or state
regulation requiring the test (if applicable), the test method(s) used, the physical
location of the sample collection points (e.g., before or after emission unit or air
pollution control device), and the production rate of the associated emission unit.
For each test during which the emission unit was not operating at maximum
design capacity, provide an explanation for why production was limited. Indicate
whether the report was shared with Ohio EPA.

b. Copies: Provide full stack test reports, including the summary pages, the section
describing the process parameters and production or processing rates at the time
of the test, all test runs, and all calculations.



Information Request: Scope

Provide a narrative description of the disposal methods and disposal locations of the
byproducts, waste streams and emissions from the Company’s operations to

manufacture products or provide services at its Decatur, Alabama location for each
calendar year from calendar year 1996 to the present.

A Request issued under CWA Section 308
A Requests information outside the scope of CWA




Information Request: Scope

Provide a list identifying A Well is not defined.

each state permitted Well A wWhat doesWell mean?

that you own or operate How do you determine
In EPA Region Ill and this?

Include the latitude and
longitude for each Well
and identify whether each
well Is actively being
drilled, is completed, or is
producing natural gas.



Information Request: State Role

HEAR NO EVIL SEE NO EVIL SPEAK NO EVIL




Information Request: Follow up




