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Responding to Adverse IRS Audit Assessments: Audit
Reconsideration Requests, IRS Appeals, Settlement Strategies
THURSDAY, MAY 2, 2019, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext.1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE EVENT
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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About Dennis Brager
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Former IRS Trial Attorney



California State Bar Certified Tax
Specialist



40+ Years of Tax Dispute Experience
with IRS, EDD, BOE, and FTB Problems



Nationally Recognized Tax Litigation
Attorney



Represented Clients in Hundreds of
Offshore Reporting Cases
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Christin M. Bucci
• Over 20 years of experience representing both
Individuals and Corporations in complex tax
matters
• CPA in Florida and Ohio
• ABA Chair - Tax Collections, Bankruptcy and
Workout Committees
• LL.M. - Master of Laws in Taxation from
Georgetown University
• LL.M. - Master of Laws in International and
Comparative Law from Georgetown University

© 2019

Responses to Initial IRS
Examination Contact
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1.

Obtain POA

2.

Caution client about speaking directly with the IRS

3.

Begin obtaining requested documentation from client

4.

Review returns and speak with client about possible sensitive
items

5.

If you were the preparer, review your workpapers

6.

If you weren’t the preparer, consider obtaining files and
workpapers from preparer

7.

Consider doing a bank deposit analysis

8.

Negotiate a meeting date with the agent

9.

Negotiate the meeting location with the agent
Copyright © 2019, Brager Tax Law Group

Responding to Information
Document Requests (IDR)


Method the IRS uses to solicit certain documents and
information from a Taxpayer (“TP”) that the Service
believes will be relevant in determining the validity of
specific tax positions during an audit.



Internal Revenue Manual (“IRM”) 4.71.1.7 (12-17-18)



Process has undergone substantial changes recently.

9
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IDR General Procedures
IRM 4.71.1.7.3 (12-17-2018)


Form 4564, should be used by the IRS
to request information from TP.



Prior to issuing an IDR the examiner
must discuss with TP or TP
representative, the issue that is being
examined through the IDR and why this
information is necessary to satisfy the
IDR.
10
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IDR General Procedures
IRM 4.71.1.7.3 (12-17-2018)


A separate, enumerated IDR must be issued for each issue being
discussed. Each IDR issued must clearly state the issue being examined
and that only relevant information is required to address that issue.



Before issuing the IDR, the examiner will provide a draft of the IDR to TP
and discuss the contents. At the end of the discussion, the examiner and
TP will discuss a reasonable timeframe for response.



Once the IDR is issued, the examiner will begin the enforcement process
if the information requested is not received by the response date.
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Tips for Responding to IDRs


1. Consult with Legal Counsel



2. Be Cooperative with the Service



3. “Fight Back”



4. Escalate if Necessary



5. Maintain records and document all responses
e.g. Bates stamp

12
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Practice Pointers:
Statute of Limitations
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You can’t decide about whether to extend the SOL, unless you know when the
SOL expires



Statute extensions can be limited to specific issues



The length of statute extensions can be negotiated



A refusal to extend the SOL does not bar the taxpayer from arguing he
exhausted his administrative remedies under IRS Section 7430



A failure to extend the SOL will result in the issuance of a Notice of Deficiency



Currently, the IRS requires that there be at least 1 year left on the SOL at the
time a case is forwarded to the Appeals Division



The SOL should not be extended, unless you can articulate a reason as to why
it’s in your client’s interest to do so



On a joint return, if the extension is signed by only one party, it only binds that
party

Copyright © 2019, Brager Tax Law Group

The Audit Turned Out Badly.
Now What?: The Appeals Conference
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Factors in Favor of an Appeals Conference


Opportunity for review of errors made by the Revenue
Agent



Opportunity for settlement based on hazards of litigation



Opportunity for negotiating at higher levels within the IRS



Opportunity for a fresh look at the situation



Delaying the inevitable

Copyright © 2019, Brager Tax Law Group

Factors Against an Appeals
Conference


Time and expense



Risk of new issues being raised
 Although

IRM Section 8.6.1.6. provides that a new issue
should not be raised, there are exceptions:
A
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new theory or alternative argument is not a new issue



Extending the SOL is usually necessary



Delaying the inevitable

All roads lead to the Appeals Division.

Copyright © 2019, Brager Tax Law Group

How to File an Appeal


Protest: A formal written protest is required, except:
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If the amount for any tax period is not more than $25,000. Instead, the
taxpayer should send a letter requesting Appeals consideration,
indicating the changes not agreed with and the reason for the
disagreement.

A formal written protest is required in all partnership and SCorporation cases without regard to the amount involved.

Copyright © 2019, Brager Tax Law Group

Required Contents of a Written
Protest—IRS Publication No. 5
(Rev. 1/99)


Statement that the taxpayer wishes to appeal the examination
determination;



Taxpayer’s name and address, and a [daytime telephone number]



A copy of the 30 day letter or the date and symbols on the 30-day
letter



Tax periods involved



Itemized schedule of a non-agreed adjustments



Statement of facts supporting the Taxpayer’s position



Statement outlining the law or other authority



Signed by the taxpayer certified as true under the penalty of perjury or
signed by the representative with a declaration that:
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He/she is the preparer and



The extent of knowledge as to the correctness and truthfulness of the
information contained therein.

Power of Attorney (Form 2848), if not already on file
Copyright © 2019, Brager Tax Law Group

Settlement in Appeals



“The settlement of an issue with an Appeals officer
is related to trial advocacy precisely because
preparation and readiness for trial allow the
representative to deal from strength in
negotiations with the Appeals officer.



Obviously, an Appeals officer will not be inclined
to settle an issue on terms particularly favorable to
the taxpayer if the officer feels the taxpayer is not
willing to contest the issue.” Paragraph 9.06.
Saltzman & Book: IRS Practice and Procedure

18
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Preparing for the Appeals
Conference









Obtain the facts from your clients
Review all relevant documents
Conduct legal research
Anticipate opposing arguments
File a Freedom of Information Act Request
Consider interviewing third party witnesses


Obtain declarations

Prepare a detailed statement of facts and written arguments
for submission to the Appeals Officer in advance of the
conference
 Consider whether to attend the conference in person, or by
phone. AP-08-1118-0013 (Nov, 28, 2018) (interim guidance on
8.6.1.4.1; changes to appeals conference procedures).
 Determine whether or not to bring the client to the conference
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The Appeals Conference


Informal


Testimony is not taken under oath



There is no court reporter, or stenographer

IRS preference is for telephonic conferences over in person
conferences.
 Taxpayer may make an audio recording of an in-person
conference with advance notice. Keene v. Commissioner 121
T.C. 8 (2003); IRM 8.6.1.5; See IRC Section 7521(a).






Alternatively, the taxpayer may use the services of a court reporter.
IRM 8.6.1.5.2 (10-01-2016).

Appeals will not raise new issues and will not reopen an issue on
which the taxpayer and the Service are in agreement.


The discussion of new or additional legal authority that supports a
theory or argument previously presented does not constitute
consideration of a new issue. IRM 8.6.1.6.2 (10-01-2016).

Ex parte communications with Exam by Appeals is not
permitted. Rev. Proc. 2012-18
 New evidence or Issue
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Case may be returned to Examination
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Notices Issued by the
IRS for Income Tax


CP 14: Shows the underpaid tax according to the Service



CP 501: First Notice issued that outstanding balance owed



CP 503: Second Notice issued that outstanding balance owed



CP 504: Final Notice Issued that Outstanding balance owed



Letter 11 /Letter 1058: Notice of Intent to Levy



CP 90: Final Notice of Intent to Levy



Note: IRS use to issue 5 collection notices however recently limited
practice to 3 notices.

22
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THE FINAL NOTICE


Forms of Final Notices:

▪

“Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under IRC 6320,” Letter 3172.

▪

“Final Notice, Notice of Intent to Levy and Notice of
Your Right to a Hearing,” Letter 1058;
or

▪

“Notice of Intent to Levy, Intent to seize your property
or rights to property,” -Letter 11!!!!!!!
-LT 11 DOES NOT ADVISE OF TP of RIGHT TO
HEARING UNTIL 2nd PAGE!!!

23
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IRS Notices – LT 11

24
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LT 11 vs.1058

25
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Collection Due Process Hearing
(CDP)


1998 Reform Act gives TPs statutory rights to appeal lien and levy
actions. IRM 5.1.9.3 (02-07-2014).



Under IRC § 6320, TP has a right to a hearing request before an
impartial officer of the IRS when either the Service has filed a
Federal Tax lien against TP or has issued a notice to file a levy
against TP. IRM 5.1.9.3.1 (10-24-2018).



Once TP has been issued a final notice, e.g. LT 11/ LT 1058 or LT
3172, TP can timely appeal within 30 days by filing Form 12153
and propose alternatives to the levy. IRM 5.1.9.3.2 (08-30-2018).

26
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Collection Due Process Hearing
(CDP)


IRS is required to serve the Notice of Levy or Notice of Lien either
in person or at the TP’s last known address. IRM 5.11.1.3.2.1
(08-01-2014).



If the notice was improperly transmitted to TP, then Service must
provide a substitute notice and the 30 day period begins to run.
IRM 5.11.1.3.3.9 (08-01-2014).



Once a hearing has been requested the IRS MAY NOT execute a
levy on TP’s property and all collection activity is suspended until
the CDP hearing. IRM 5.1.9.3.5.1 (08-30-2018).

27
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CDP Hearing


One Hearing Per Period Per Type of Tax:




Multiple NFTLs or Proposed Levy Notices:




IRC §§ 6320 and 6330 provide for 1 hearing per type of tax & tax
period for the tax debt listed on the Final Notices.

Right to request a CDP hearing applies to the 1 st NFTL filed or the first
proposed levy notice issued for a particular tax debt.

Coordination of Collection Review:
- To the extent practical, a CDP lien hearing will be held in conjunction with a
CDP levy hearing whenever NFTL & proposed levy notice are issued.
*

Watch frivolous submission requests instituted solely for delay - may
result in a penalty for frivolous filings [§6702(b) is $5,000] & be set aside
permitting IRS enforced collection action. Burke v. Comm’r, 124 T.C. 189
(2005).

-

If treated as frivolous the request will be ignored & no judicial review.

28
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Filing a CDP Request
IRM 5.1.9.3.2 (08-30-2018)


Request must be in writing;



TPs generally use Form 12153, Request for Collection Due
Process or Equivalent Hearing, to request the hearing.



Must be filed on or before the date, i.e. 30 days after the date of
the Notice of Intent to Levy & Notice of Your Right to a Hearing or
on or before 30 days after 5-business day period following the
filing of the Notice of Federal Tax Lien (NFTL);



TP MUST invoke rights to CDP hearing no later than 30 days after
the date of FINAL NOTICE with the IRS office & address as
directed on the CDP notice;

29
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Appeals Form 12153 Request for a
Collection Due Process or
Equivalent Hearing


Exercising CDP Rights:



No later than 30 days after the date of FINAL NOTICE by filing Form 12153 with the
IRS office & address as directed on the CDP notice.



Equivalent Hearings Allowed: If TP FAILS to timely request a CDP hearing, TP can
request EH within 1 year from date of FINAL NOTICE.



But determination in EH is NOT subject to Tax Court review. No tolling.



Evaluate if facts & circumstances favor EH vs. CDP.

➢

Importance of Form 12153:
•

Fully develop with an attachment & supporting documents.

•

Include all issues - if matters are in the Form 12153, Appeals should
consider those items when issuing its NOD as to whether IRS’s
collection action is sustained.

30
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Form 12153: Request for a Collection
Due Process or Equivalent Hearing

31
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Form 12153: Request for a Collection
Due Process or Equivalent Hearing
General TP
info

Type of
Tax
shown on
Notice

32
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Form 12153: Request for CDP or
Equivalent Hearing

33
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Form 12153: Request for a
Collection Due Process or
Equivalent Hearing

34
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Appeals Form 12153 Request for a
Collection Due Process or
Equivalent Hearing


Practice Pointers:

➢

Send by CRR or fax to address on Notice;

➢

Cover letter;

➢

Complete Form 12153 (Caution – POA may sign pursuant to Form 2848);

➢

Copy of Form 2848; and

➢

Fully develop with an attachment Form 12153 & supporting documents.
►

Request face to face transcribed conference at local IRS Appeals Office pursuant to §§ 6330 & 7521;

►

Include all issues;



Request Appeals verify all applicable requirements of the law;


Issuance of a notice of deficiency (§ 6212);



SOL on assessment (§ 6501) and/or collection has not expired (§ 6502);



Propose collection alternatives;



HAZARDS OF LITIGATION*



Request the right to amend and/or supplement, etc.

35
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Supplementing Form 12153


NEW FACTS are discovered.



Additional facts and arguments Appeals should consider;



Proof of compliance with payment and filing obligations;



Collection information statement (Form 433-A or Form 433-B);



Requests for penalty abatements;



Collection alternatives



DISPUTING UNDERLYING TAX LIABILITY


Requests for audit reconsideration;



OIC - DATL.

36
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Offer in Compromise –
Doubt as to Liability (OICDATL)
IRM 4.18.2.2 (12-09-2008)


Doubt as to liability exists where there is a genuine dispute as to the amount of
the correct tax debt under the law.



OIC-DATL may not be rejected solely because the IRS is unable to locate TP’s
return or return information.



In order to qualify a TP must submit Form 656-L with a written statement
explaining why the tax debt or portion of the tax debt is incorrect.



In addition, TP must provide supporting documentation or evidence that will help
the IRS identify the reason(s) TP doubts the accuracy of the tax debt.



TP must make an offer that is $1.00 or more and should be based on what TP
believes the correct amount of tax should be, not what TP owes.

37
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OIC–Doubt as to Liability
Use Form 656-L to submit, Doubt as to Liability. IRM
5.19.24.2 (07-14-2016).


No CIS, i.e. Form 433 required if offer based solely on
DATL.



TP must include written statement explaining why
liability is incorrect and must include a statement
addressing the validity of actual assessment(s) or
portion of assessment(s). IRM 5.8.1.13 (11-08-2018).



No filing fee for submitting a DATL.



No Form 433 has to be filed.
38
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Form 656-L Offer in Compromise
(Doubt as to Liability)
General information
about TP

39
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Form 656-L Offer in
Compromise
(Doubt as to Liability)

Business
Information

40
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Form 656-L Offer in
Compromise
(Doubt as to Liability)
Explanation as to why
TP contests the
underlying tax liability.
Supplemental sheet
may be attached.

41
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OIC – DATL




When Allowed:
 Genuine dispute as to the existence or amount
of the correct tax liability under the law IRS may
compromise. IRM 4.18.2.2 (12-09-2008).
 NO DATL where liability has been established by a
final court decision or judgment concerning the
existence or amount of tax liability. Treas.
Reg.§301.7122-1(b)(1); IRM 4.18.2.2 (12-092008).
Amount Acceptable:
 Depends upon the degree of doubt established by
TP. IRM 4.18.2.6 (02-28-2017).
42
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OIC-DATL Examination Considerations
IRM 4.18.2.4 (02-28-2017)



OIC-DATL examination should be conducted in a manner similar to an
audit reconsideration examination.



Thus, DATL offer should be examined & additional documents requested
from TP, if necessary.



All conclusions should be documented and all arguments raised by TP
addressed in the workpapers. (Form 4318, Examination Workpaper
Index, or Form 4318-OA, Examination Workpapers Index-Office Audit, is
used to index the workpapers.



Where the assessment was based on SFR, the return must be reviewed
to determine if ALL TP's income was included in the assessment if the
SOL is open.



If OIC-DATL investigation reveals additional income not included in
the SFR assessment & statute is open, TP will be required to file an
amended return to include the additional income.

43
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OIC-DATL Accepted
IRM 4.18.2.6 (02-28-2017)


Acceptance
procedures.



IRM 1.2.44.2, Delegation Order No. 5 -1 (Rev. 4) (formerly
Delegation Order No. 11, Rev. 29), To Accept, Reject, Return,
Terminate or Acknowledge Withdrawals of Offers in Compromise,
outlines the level of authority needed to approve an OIC. Under
IRC § 7122(b), if the total liability for an offer is $50,000 or more
Counsel must provide an opinion to ensure that the OIC meets the
legal requirements for compromise and conforms to the Service's
policy and procedure.

of

a

OIC-DATL

requires

special

processing
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Offers in Compromise –
Doubt as to Liability


►

Payment in Full Not Required:


If ACCEPTED, then payment will be in accordance with the terms listed on
Form 656-L. IRM 4.18.6.2 (02-28-2017).



If TP cannot full pay the amount agreed upon accepted DATL offer,
consider other payment options such as an IA or option to file OIC on basis
of DATC. IRM 4.18.6.2 (02-28-2017).

Judicial Review:


NO REVIEW if IRS Appeals OR Tax Court, i.e. if TP has had a prior
opportunity to contest the underlying tax.
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OIC-DATL Rejected
IRM 4.18.2.8 (02-28-2017)


If TP does NOT agree with the examiner's conclusions & NO
WITHDRAW, it is REJECTED.



Case is processed as a rejection and any partial abatement (in
arriving at the correct tax) is made before the file is forwarded for
final processing.



TP has 30 days from the date of the rejection letter to file an
appeal request.



OIC-IAR Reviewer in Technical Services issues rejection letter to
TP.



If TP requests an appeal, the file will be forwarded to the Office of
Appeals.
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Audit Reconsideration
Process IRS uses to reevaluate results of prior audit.
➢



TP’s Reasons to Request:


Disagrees with original determination and there is new information that was not
considered during original examination.



Contests SFR determination by filing an original delinquent return; or



TP has been denied tax credits, e.g. earned income credit (EITC) claimed, during prior
examination.



Asserts there is IRS computational or processing error in assessing tax.
4.13.1.2 (12-16-2015).

Granted: IRS will grant an audit reconsideration request when:
1.

TP did not appear for the audit;

2.

TP moved and did not receive IRS correspondence; or

3.

TP has new documentation pertinent to audit issues presented. IRM 4.13.1.3 (12-162015).
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IRM

Acceptance of Request
IRM 4.13.1.7 (12-16-2015)
Request for Audit Reconsideration WILL be Considered if:


TP requests the abatement of an assessment based on
NEW INFORMATION for the audited issue(s) that was
not previously considered which, if considered, would
have resulted in a change to the assessment.



Original delinquent return is filed by TP after an
assessment was made as a result of a return executed
by IRS under § 6020(b) or other SFR procedures.



There was an IRS computational or processing error in
assessing the tax.
48
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Non-Acceptance of Request
IRM 4.13.1.8 (12-16-2015)
Request will NOT be considered if:
1.

TP has already been afforded an audit reconsideration request and
did not provide any additional information with his/her current request
that would change the audit results.

2.

Assessment was made as a result of a closing agreement entered
into under IRC § 7121 using Form 906 Closing Agreements on Final
Determination Covering Specific Matters or Form 866 Agreement as
to Final Determination of Tax Liability, or some combination of the two
forms.

3.

Assessment was made as a result of a compromise under IRC §
7122. These agreements are final and conclusive. Final compromise
determination can be identified on IDRS by the posting of a TC 788.
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Non-Acceptance of Request
IRM 4.13.1.8 (12-16-2015)
4.

Assessment was made as the result of final TEFRA
administrative proceedings.

5.

Assessment was made as a result of TP entering into an
agreement on Form 870-AD, Offer to Waive Restrictions
on Assessment and Collection of Tax Deficiency and to
Accept Over assessment.

6.

Tax Court has entered a decision that has become
final, or District Court or Court of Federal Claims has
rendered a judgment on the merits that has become
final.

7.

Tax Court has dismissed a case for lack of prosecution.

50
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Audit Reconsideration
IRM 4.13.1.4 (12-16-2015)
 Criteria

for Reconsideration: To request the audit
recon, the following items must be present:
•

TP filed the tax return for the disputed item;

•

Assessment remains unpaid or IRS reserved credits
TP is disputing;

•

TP must identify the adjustments that are in dispute;

•

TP must provide new information not considered
during the original audit; and

•

Computational or processing error in assessing tax.
51
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The Courts


Tax Court



District Court



Court of Federal Claims



Bankruptcy Court

53
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Tax Court
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Statutory Notice of Deficiency (“90 day letter”) – Ticket to Tax
Court



Timely filed petition is essential!



90 days from the date of mailing



Timely mailing is timely filing



Certified mail receipt stamped by the U.S. Post Office is proof
that the letter was timely mailed. Treas. Reg. § 301.7502-1(c)(2)
even if not received.



The mailbox rule has been rescinded in the 9th Circuit. Baldwin
v. United States (April 2019)



Petition must be properly addressed and proper postage
affixed thereto



Private postmeter will not establish mailing date
Copyright © 2019, Brager Tax Law Group

Tax Court (Cont.)
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Alternate delivery services are limited
pursuant to Treas. Reg. § 301.7502-1(c)(3)
and IRS Notice 2016-30



FedEx:



1.FedEx First Overnight



2.FedEx Priority Overnight



3.FedEx Standard Overnight



4.FedEx 2 Day



5.FedEx International Next Flight Out



6.FedEx International Priority



7.FedEx International First



8.FedEx International Economy
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Tax Court (Cont.)


UPS:



.UPS Next Day Air Early AM



2.UPS Next Day Air



3.UPS Next Day Air Saver



4.UPS 2nd Day Air



5.UPS 2nd Day Air A.M.



6.UPS Worldwide Express Plus



7.UPS Worldwide Express.

56
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Tax Court (Cont.)
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DHL Express:
1.DHL Express 9:00
2.DHL Express 10:30
3.DHL Express 12:00
4.DHL Express Worldwide
5.DHL Express Envelope
6.DHL Import Express 10:30
7.DHL Import Express 12:00
8.DHL Import Express Worldwide

Caution: Not all delivery services by FedEx, DHL or
UPS qualify. ONLY the listed ones
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Small Tax Case Procedure –
IRC § 7463


Maximum amount in dispute including penalties for any one
year must be $50,000 or less.



No appeal allowed from small tax cases. IRC § 7463 (b)



Special petition form available from the Court for filing small
tax cases



Trials conducted in an informal manner. Tax Court Rule 177 (b)



Rules of evidence not strictly enforced. Tax Court Rule 177(b)



No briefs required. Tax Court Rule 177(c)



Small tax cases do not serve as precedent. IRC § 7463(b)

58
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District Court
and Court of Federal Claims






Prerequisites for filing suit


Tax and penalty must be paid in full. Flora v. United States, 362 U.S. 145 (1960).



Exception for divisible taxes; e.g., payroll taxes



Timely Refund Claim must be filed with IRS

Period of limitation on filing refund claims. IRC § 6511(a). The later of:


3 years from the date tax return filed, or



2 years from the date the tax is paid

Form and content of refund claim


Income tax claims filed on 1040X or 1120X



Employment taxes on Form 941X



All other claims filed on Form 843



Must state in detail the grounds and facts upon which the claim is based



Lawsuit can’t be filed until the refund claim has been denied by the IRS or 6 months have
elapsed and the IRS hasn’t granted the refund – IRC § 7422



Lawsuit MUST be filed within 2 years of the date of issuance of the Notice of Claim of
Disallowance

59
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Statute of Limitations Issues
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General Three-Year Rule



Six-Year Rule



Unlimited Statute of Limitations

Copyright © 2019, Brager Tax Law Group

When Must an
Assessment Be Made?
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I.R.C. § 6501(a): The general rule is that a tax

may not be collected until it has been assessed
and must be assessed within three years of the
filing of the return, regardless of whether the
return is filed or filed late.
If the return is filed late, the three years begin to
run from the date the return is filed.
Returns filed early: the deemed filing date will
be the statutory due date, generally April 15th.
Returns filed on extension: the filing date will be
considered the date of delivery
Copyright © 2019, Brager Tax Law Group

Major Exceptions Related to
Income Taxes


Willful attempt to evade tax: IRC Section 6501(c)(2): Unlimited



No return (substitute returns don’t count): Unlimited


The SOL doesn’t begin to run until the return is filed



Extension of the SOL by agreement: IRC Section 6501(c)(4)



Substantial Omission of Income: IRC Section 6501(e): 6 years



NOL Carrybacks or Capital Loss Carrybacks: IRC Section 6501(h):
Tied to loss year



Failure to notify Secretary of certain foreign transactions: IRC
Section 6501(c)(8): 3 years after the IRS is furnished the
information

62
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Exception: False Returns or
Intent to Evade Tax or
Fraudulent Return Filed


Where a false return is filed with the intent to evade tax, the tax
may be assessed or collection may occur at any time after the
return has been filed. IRC Section 6501(c)(1)



IRS must prove by clear and convincing evidence that the
taxpayer’s return was false or fraudulent along with the
requisite intent to evade tax.



Subsequent filing of a return will not start the 3-year assessment
of statute under IRC Section 6501(a) unless it is filed prior to the
due date of the return.
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Exception: Consent to Extend
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IRS and taxpayer can agree in writing to extend the
SOL prior to its expiration. The IRS must notify the
taxpayer that they can refuse to extend the limitations
period or to limit the extension to certain issues or a
particular period.


Form 872 Consent to Extend Time to Assess Tax extends
the SOL to a specific agreed upon date.



Form 872-A Special Consent to Extend the Time to
Assess Tax extends the SOL, until the taxpayer files an
872-T, at which point, the IRS has 90 days to issue a
notice of deficiency.
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Extended SOL Triggered by Failure to Timely File Foreign
Information Reporting Forms or Disclose Income from
Specified Foreign Financial Assets


IRC Section 6501(c)(8), as amended by the HIRE Act, provides that if certain
information related to foreign transactions is not provided to the IRS, then the SOL
remains open for three years after the information is provided. The SOL remains open
“with respect to any tax return, event, or period to which such information relates.”
That is, the SOL is extended for the entire tax return.



Prior to amendment, IRC Section 6501(c)(8) provided that the SOL only remained
open “with respect to any event or period to which such information relates,” but not
the entire tax return.



If, however, the taxpayer is able to show the failure to file the required foreign
information reporting form was due to reasonable cause and not willful neglect, the
extended SOL only applies to the item or items that should have been reported on
the foreign information reporting form and not the entire tax return.



The HIRE Act also amended IRC Section 6501(c)(8) to provide that the failure to file IRS
Form 8938 to report foreign financial assets is an additional basis for extending the SOL
for 3 years from the date such info is reported to the IRS.




Remember: Both individuals and entities are required to file Form 8938

The SOL Extension is applicable not only in the case of the non-filing of the
appropriate form, but if the information listed on the form is incomplete. See Temp.
Treas. Reg. Section 1.1298-1T(d).
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International Reporting Forms that
Trigger the Extended SOL
IRS Form

Reporting Obligation

IRC Section

Form 926

Non-recognition transfers to foreign corporations

6038B

Form 3520

Gratuitous transfers to foreign trusts and U.S. owners of foreign trusts

6048(a), (b)

Form 3520-A

Distributions received by U.S. persons from foreign trusts

6048 (c)

Form 5471

U.S. persons who control foreign corporations

6038

Form 5471

U.S. persons who become officers or directors of a foreign corporation
and certain 10% or more shareholders

6046

Form 5472

U.S. Corporations 25% or more foreign owned

6038A

Form 8621

Shareholder of a PFIC

1298(f)

Form 8858

Foreign Disregarded Entities

6038, 6038B

Form 8865

U.S. persons with certain 10% or more ownership changes

6046A

Form 8865

U.S. persons who control foreign partnerships

6038

Form 8938

Specified persons required to report specified foreign financial assets

6038D
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Extended SOL Triggered by Failure to
Disclose Income from Specified
Foreign Financial Assets


Amendment to IRC Section 6501(e) regarding omission of
income from foreign assets:



IRC Section 6501(e)(1)(A)(ii) provides that if a
taxpayer omits or fails to report more than $5,000 of
gross income attributable to a “specified foreign
financial asset” (as defined in IRC Section 6038D), a
6-Year SOL applies to the entire tax return.
For Purposes of the SOL extension, the filing thresholds
($50,000/$75,000 for single; $100,000/$150,000 for
joint) for filing IRS Form 8938 are not taken into
consideration. Thus, a taxpayer may not be required
to file Form 8938 but could still be subject to an
extended SOL under IRC Section 6501(e).
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Specified Foreign Financial Assets
Reportable on Form 8938


Foreign Financial Accounts. E.g. Bank accounts, securities
accounts



Stock or securities issued by someone that is not a U.S. person



Any interest in a foreign entity, and



Any financial instrument or contract that has an issuer or
counterparty that is not a U.S. person



Examples of other specified foreign financial assets include the
following, if they are held for investment and not held in a financial
account:
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Stock issued by a foreign corporation



A capital or profits interest in a foreign partnership



A note, bond, debenture, or other form of indebtedness issued by a
foreign person
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Extension of SOL Based Upon John
Doe Summons
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IRC Section 7609(e)(2) suspends limitations for assessment
under IRC Section 6501 for the John Doe class on the 6month anniversary of service of the summons until final
resolution of response or a withdrawal of the summons



John Doe Summons Outstanding for more than 6 Months
include:


UBS



Stanford



HSBC India



Coinbase, Inc.
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QUESTIONS?
Telephone No.: (310) 208-6200
Email: dbrager@bragertaxlaw.com
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T A X P A YE R
B IL L of R I G H T S
“Attheir core, taxpayer rights are human rights.” - National Taxpayer Advocate Nina E. Olson
The Right to be Informed

The Right to Finality

Taxpayers have the right to know what they need to do to comply
with the tax laws. They are entitled to clear explanations of the laws
and IRS procedures in all tax forms, instructions, publications,
notices, and correspondence. They have the right tobe informed
of IRS decisions about their tax accounts and to receive clear
explanations of the outcomes.

Taxpayers have the right to know the maximum amount of time
they have to challenge the IRS’s position as well as the maximum
amount of time the IRS has to audit a particular tax year or collect
a tax debt. Taxpayers have the right to know when the IRS has
finished an audit.

The Right to Quality Service
Taxpayers have the right to receive prompt, courteous, and
professional assistance in their dealings with the IRS, to bespoken
to in a way they can easily understand, to receive clear and easily
understandable communications from the IRS, and to speak to a
supervisor about inadequate service.

The Right to Pay No More than
the Correct Amount of Tax
Taxpayers have the right to pay only the amount of tax legally due,
including interest and penalties, and to have the IRS apply all tax
payments properly.

The Right to Challenge the IRS’s Position
and Be Heard
Taxpayers have the right to raise objections and provide additional
documentation in response to formal IRS actions or proposed
actions, to expect that the IRS will consider their timely objections
and documentation promptly and fairly, and to receive a response if
the IRS does not agree with their position.

The Right to Appeal an IRS Decision in an
Independent Forum
Taxpayers are entitled to a fair and impartial administrative appeal of
most IRS decisions, including many penalties, and have the right
to receive a written response regarding the Office of Appeals’ decision.
Taxpayers generally have the right to take their cases to court.

The Right to Privacy
Taxpayers have the right to expect that any IRS inquiry,
examination, or enforcement action will comply with the law
and be no more intrusive than necessary, and will respect all due
process rights, including search and seizure protections and will
provide, where applicable, a collection due process hearing.

The Right to Confidentiality
Taxpayers have the right to expect that any information they
provide to the IRS will not be disclosed unless authorized by the
taxpayer or by law. Taxpayers have the right to expect appropriate
action will be taken against employees, return preparers, and others
who wrongfully use or disclose taxpayer return information.

The Right to Retain Representation
Taxpayers have the right to retain an authorized representative
of their choice to represent them in their dealings with the IRS.
Taxpayers have the right to seek assistance from a Low Income
Taxpayer Clinic if they cannot afford representation.

The Right to a Fair and Just Tax System
Taxpayers have the right to expect the tax system to consider facts
and circumstances that might affect their underlying liabilities,
ability to pay, or ability to provide information timely. Taxpayers
have the right to receive assistance from the Taxpayer Advocate
Service if they are experiencing financial difficulty or if the IRS
has not resolved their tax issues properly and timely through its
normal channels.

Learn more at taxpayeradvocate.irs.gov/taxpayer-rights
What is the Taxpayer AdvocateService?
The Taxpayer Advocate Service (TAS) is your voice at the IRS. An independent organization within the IRS, TAS is here to ensure that every
taxpayer is treated fairly and that you know and understand your rights. TAS can offer you free help if you have a tax problem that you haven’t
been able to resolve with the IRS. If you qualify, you’ll be assigned to one advocate who will do everything possible to resolve your problem.
For more information, including how to contact us, visit taxpayeradvocate.irs.gov or call 1-877-777-4778.
Publication 5170 (7-2014) Catalog Number 66849X
Department of the Treasury Internal Revenue Service www.irs.gov

71
© 2019

Contact Information
Christin Bucci, Esq., LL.M., CPA
Bucci Law Offices, P.A.
2600 North Andrews Ave.
1130 Washington Ave.
Fort Lauderdale, FL 33311
Miami Beach, FL 33139

(954) 764-4440

(305) 748-6000

Email: christin@buccilawoffices.com
Buccilawoffices.com
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