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Dennis Perez has extensive experience in the representation of clients in civil and criminal
tax litigation and in tax disputes and controversies before the Internal Revenue Service and
all the California taxing agencies. Mr. Perez was formerly a senior trial attorney with District
Counsel, Internal Revenue Service, in Los Angeles, California. Mr. Perez is a Certified Tax
Specialist, California State Bar Board of Certification and is also a Fellow of the American
College of Tax Counsel. He frequently lectures on advanced civil and criminal tax topics at
seminars and before national, state and local bar associations and accountancy groups.
He is a co-author of the BNA Portfolio, Tax Crimes, has served as the Chair of the Los Angeles Lawyer
Magazine Editorial Board and is the first recipient of the Los Angeles Lawyer Sam Lipsman Service Award
for outstanding service to the Los Angeles Lawyer Magazine. He is past Chair of the Tax Procedure and
Litigation Committees of the Taxation Sections of the State Bar of California and the Los Angeles County
Bar Association. Mr. Perez is past President of the Alumni Board for the UCLA School of Law and has
served as an Adjunct Professor, Golden Gate University, Graduate School of Taxation.
Throughout his career, Mr. Stein has represented thousands of individual, business and corporate
taxpayers involved in civil examinations and administrative appeals, tax collection matters as well as with
possible assertions of fraudulent conduct and in defending criminal tax investigations and prosecutions at
every administrative level within the IRS. He has litigated tax cases in the U.S. Tax Court, the U.S. District
Court, and various U.S. Circuit Courts of Appeal. He continues to provide tax advice to taxpayer’s and their
advisors around the world.
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MICHEL STEIN, ESQ.
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MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and corporations. For
almost 20 years, he has represented individuals with sensitive issue civil tax examinations
where substantial penalty issues may arise, and extensively advised individuals on foreign
and domestic voluntary disclosures regarding foreign account and asset compliance
matters.
Mr. Stein is well respected for his expertise and judgment in handling matters arising from the U.S.
Government’s ongoing enforcement efforts regarding undeclared interests in foreign financial
accounts and assets, including various methods of participating in a timely voluntary disclosure to
minimize potential exposure to civil tax penalties and avoiding a criminal tax prosecution referral. He
has assisted hundreds of individuals who have come into compliance with their foreign reporting
requirements through the OVDP, Streamline or otherwise.
Throughout his career, Mr. Stein has represented thousands of individual, business and corporate
taxpayers involved in civil examinations and administrative appeals, tax collection matters as well as
with possible assertions of fraudulent conduct and in defending criminal tax investigations and
prosecutions at every administrative level within the IRS. He has litigated tax cases in the U.S. Tax
Court, the U.S. District Court, and various U.S. Circuit Courts of Appeal. He continues to provide tax
advice to taxpayer’s and their advisors around the world.
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JONATHAN KALINSKI, ESQ.
Hochman Salkin Toscher Perez P.C.
9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212
T: 310 281-3200|F: 310 859 1430|kalinski taxlitigator.com
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JONATHAN KALINSKI is a principal at Hochman Salkin Toscher Perez, and concentrates his
practice in complex civil tax litigation and criminal tax. Mr. Kalinski represents individuals,
corporations, pass-through entities, trusts, and estates in all stages of state and federal tax
disputes, including audits and examinations, administrative appeals, trials, and appellate
litigation. He also specializes in disclosures of undeclared foreign accounts and assets.
Mr. Kalinski represents businesses in both federal and state payroll tax and state sales tax
issues.
He has successfully defended a CEO of a private equity firm against the IRS attempts to asset his client
was a responsible person for unpaid payroll taxes. Additionally, Mr. Kalinski has handled several
worker classification cases.
Mr. Kalinski routinely represents and advises U.S. taxpayers in sensitive issue civil tax examinations
involving both domestic and foreign tax-related issues where substantial civil penalty issues or
possible assertions of fraudulent conduct may arise, and in defending criminal tax fraud investigations
and prosecutions. Mr. Kalinski was one of the lead attorneys in a high-profile case where he
successfully overturned a Tax Court decision for over $2 million based on fraud on the Court.
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Employment Tax – The Basics
Federal Insurance Contributions Act (FICA) – Social Security &
Medicare
Federal Unemployment Tax Act (FUTA) – Unemployment
Insurance
Federal Income Tax Withholding (FIT or FITW)
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Federal Insurance Contributions Act
FICA includes: Social Security (Old Age, Survivors, and Disability Insurance) and
Hospital Insurance (Medicare)
26 USC. 3101 – 3128
•Tax on Employer - 3101(a) and (b)
•Tax on Employee - 3111(a) and (b)
•General Provisions and Definitions - 3121
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Federal Insurance Contributions Act
FICA includes: Social Security (Old Age, Survivors, and Disability
Insurance) and Hospital Insurance (Medicare)
26 USC. 3101 – 3128
•Tax on Employer - 3101(a) and (b)
•Tax on Employee - 3111(a) and (b)
•General Provisions and Definitions - 3121
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Federal Insurance Contributions Act
OASDI (Social Security)
•Employees (6.2%) and Employers (6.2%)
•Wage limit adjusted annually

Hospital Insurance (Medicare)
•Employees (1.45%) and Employers (1.45%)

Additional Medical Care Tax (ACA)
•Individuals whose income exceeds threshold (.9%)
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Federal Insurance Contributions Act
If Employers fail to withhold (i.e., treating workers as independent
contractors or paying under the table), employees will not receive credit
for earnings to employees’ Social Security account
If Employers withhold but fail to pay over, employees WILL receive
credit for earnings and withholdings

13

Federal Unemployment Tax Act
26 USC - 3301 – 3311
Treas. Reg. - 31.3301-1 – 31.3308.1
Funds unemployment compensation to workers who lose their
employment
Excise tax paid by employers for having employees during the calendar
year
Employees do not pay
Imposed on wages up to $7,000 per employee
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Federal Income Tax Withholding

26 U.S.C. - 3401 – 3406; 3505 – 3511
Treas. Reg. - 31.3401(a)-(1) - 31.3507-2
Income tax withheld from employees wages and held in trust by
employer to pay over to IRS
Computations – Treasury regulations provide different methods
depending on facts and circumstances
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Worker Classification Issues
Voluntary Classification Settlement Program
Section 530 Relief
Classification Settlement Program
USTC – IRC 7436
Employer refund suits – USDC or CFC
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Employee
-IRC Sec. 3121(d) defines employee for Federal purposes
-Section (d)(2) – Common Law Test
-Generally employer-employee relationship
exists when the person for whom services are
performed has the right to control and direct the
individual who performs the services, not only
as to the result to be accomplished by the work
but also as to the detail and means by which that
result is accomplished.

17

20 Common Law Factors
•
•
•
•
•
•
•
•
•
•

Level of instruction
Amount of Training
Degree of Business Integration
Extent of Personal Services
Control of assistants
Continuity of relationship
Flexibility of schedule
Demands for full-time work
Need for on-site services
Sequence of work
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20 Common Law Factors (cont.)
•
•
•
•
•
•
•
•
•
•

Requirements for reports
Method of payment
Payment of business or travel expenses
Provision of tools and materials
Investment in facilities
Profit or loss
Work for multiple companies
Availability to public
Control over discharge
Right of termination
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Ewens and Miller, 117 T.C. 263 (2001)
• Frequently cited Tax Court case on Section 530 relief.
• Distills 20 factors into 7 factor test
• Degree of control
• Investment in Facilities (Tools of the trade)
• Profit/Loss
• Right to discharge
• Integration
• Permanency of the relationship
• Intention of parties
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Voluntary Classification Settlement Program (VCSP)
Voluntarily reclassify workers as employees
Must have consistently treated workers as independent contractors and
filed 1099s
Not currently under employment tax audit (ok if under income tax audit),
DOL audit or state agency.
If previously audited for worker classification, eligible if complied with results.
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Voluntary Classification Settlement Program (VCSP) Agreements

Treat class of workers as employee for future periods
Pay 10% of the employment tax liability that would have been due for
the most recent year under reduced rates.
Not liable for interest and penalties
Not subject to worker classification audit for reclassified workers
File Form 8952
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Section 530 Relief

For businesses under a worker classification audit, no
employment taxes owed for reclassified workers if you meet
section 530 relief.
Three Requirements:
Reporting Consistency
Timely filed all required federal returns consistent with treatment as
independent contractor.

Substantive Consistency
Treated workers performing similar jobs consistently

Reasonable Basis
Reasonably relied on court case
Prior audit
Industry standard
Lawyer or accountant
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Classification Settlement Program (CSP)
Available for taxpayers already under examination
If taxpayer meets the requirements, it is mandatory for examiner to
present a CSP offer
Reclassifies workers as employees, but assessment is generally for one
year under exam, as opposed to typical three
Requirements
Timely filed information returns, such as Forms 1099
Under examination
No fraud
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Classification Settlement Program (CSP)
Under CSP, graduated settlement offers are available:

•100% Offer: If the taxpayer meets section 530 reporting
consistency requirement, but either clearly does not meet the
section 530 substantive consistency requirement or clearly cannot
meet the section 530 reasonable basis test, the offer is a full
employment tax adjustment for the most recent year under
examination.
•25% Offer: if the taxpayer meets the reporting consistency
requirement and has a colorable argument that it meets the
substantive consistency requirement and/or reasonable basis test,
offer is 25% the most recent year under examination.
•No Assessment: Section 530 relief applied, but taxpayer wishes to
enter into an agreement. May begin reclassifying.
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Other Employment Tax-Related
Civil Decisions

Wisconsin Central Ltd., et al v. United States, 138 S.Ct. 2067
(2018)
Mescalero Apache Tribe v. Commissioner, 148 T.C. 291 (2017)
Credex, Inc. v. Commissioner, T.C. Memo. 2017-241
Hudson v. Commissioner, T.C. Memo. 2017-221
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Mescalero Apache Tribe
Facts: Indian tribe classified workers as independent contractors. IRS
reclassified as employees. Tribe moved to compel discovery of IRS
records of workers in order to reduce liability.
If employee paid the tax, even if not withheld, employer is off the hook
for the tax.
IRS argued it couldn’t disclose the employee information under IRC
6103. Tax Court held worker’s information can be disclosed under IRC
6103(h)(4)(C).
Tax Court further held that the information is discoverable.
CCA 201723020 – In light of the opinion, IRS takes the position that the
taxpayer cannot obtain employee information through exam or appeals,
only through discovery in court.
National Taxpayer Advocate critical of IRS response.
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IRS Forms 4669 and 4670

If taxpayer fails to withhold correct amount, they may qualify for relief
under IRC 3402(d), 3102(f)(3), 1463 or 1.1474-4, if it can show the
payee reported the payments and paid the corresponding tax.
If Form 4669 for each payee for each year relief is requested.
After obtaining the Forms 4669, file Form 4670 to transmit.
This was what the taxpayer in Mescalero Apache Tribe was trying to
do.
With many employees, can be a time consuming endeavor.
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Employee vs. Independent Contractor Status: What is the Difference?
Employees receive the following benefits and protections:
Workers’ Compensation Insurance
Unemployment Benefits
Payroll Taxes
Minimum Wage and Overtime Pay
Expense reimbursement required
Discrimination/Harassment Protections
Leave of Absence rights
Sick Pay Requirements
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Employee vs. Independent Contractor Status: What is the Significance?

Independent Contractors receive the following benefits and protections:
Whatever you agree to give or pay them
Itemized deductions for their business expenses
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Benefits to Business of Independent Contractor
Classification
Less expensive – no payroll taxes; no OT
Less hassle – no time cards, W4
Greater tax deductions for worker
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Consequences of Misclassification
Unanticipated Expenses and More:
Back pay & penalties
Meal/rest period penalties
Back taxes & penalties
Medical/lost wage expenses for work injuries
Discrimination/FMLA liability
Federal prison sentence
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Generally Understood Legal Standard
Whether the person or business to whom service is rendered has
the right to control the manner and means of accomplishing the
result desired.
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California Cases - Chronology
1946: Empire Star Mines Co. v. Cal. Emp. Com., 28 Cal.2d 33
(Unemployment insurance)
“if the employer has the authority to exercise complete control, whether or not that right is
exercised with respect to all details, an employer-employee relationship exists.”

1970: Tieberg v. Unemployment Insurance Appeals Bd. 2 Cal.3d 943
(Unemployment insurance)
“the principle test of an employment relationship is whether the person to whom service is
rendered has the right to control the manner and means of accomplishing the result desired.”
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California Cases - Chronology
Borello factors:
Right to control manner and means of doing the work

Whether the person performing services is engaged in an occupation or business distinct
from that of the principal;
Whether or not the work is a part of the regular business of the principal;
Whether the principal or the worker supplies the instrumentalities, tools, and the place
for the person doing the work;
The alleged employee’s investment in the equipment or materials required by his task;
The skill required in the particular occupation;
The kind of occupation, with reference to whether, in the locality, the work is usually
done under the direction of the principal or by a specialist without supervision;
The alleged employee’s opportunity for profit or loss depending on his managerial skill;
The length of time for which the services are to be performed;
The degree of permanence of the working
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California Cases - Chronology
1989:

S.G. Borello & Sons, Inc. v. Dept. of Industrial Relations
48 Cal.3d 341

(Worker’s Compensation/Work Injury)

“The ‘control’ test, applied rigidly and in isolation, is often of little use in evaluating the infinite variety of
service arrangements.”

Borello factors include:
Right to control manner and means of doing the work

Whether the person performing services is engaged in an occupation or business distinct from that of the
principal;
Whether or not the work is a part of the regular business of the principal;
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California Cases - Chronology
2018: Dynamex Operations West, Inc. v. Superior Court
(wage payment)
(A)that the worker is free from the control and direction of the hiring
entity in connection with the performance of the work, both under the
contract for the performance of the work and in fact;
(B)

that the worker performs work that is outside the usual course of
the hiring entity’s business; and

(C)

that the worker is customarily engaged in an independently
established trade, occupation, or business of the same nature as
the work performed.
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California Cases - Chronology
1991:

Yellow Cab Cooperative v. Workers Compensation
Appeals Bd., 226 Cal.App.3d 1288
(work injury)

“where the principal retains pervasive control over the operation as a whole, the worker’s duties
are an integral part of the operation, the nature of the work makes detailed control unnecessary,
and adherence to statutory purpose favors a finding of [employment].”
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AB5 – Effective 1/1/2020
Codifies Dynamex ABC Test as standard test for Labor Code, UI Code
and all Wage Orders.
Exceptions*
Licensed Insurance agents
Licensed professionals (lawyers, doctors, etc)
Securities Brokers
Direct salespersons
Commercial Fishermen
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AB5 – Exceptions* (cont’d)
Other Professional Services
Marketing, Travel Agent, HR, Grant Writers,
Fine Artists, Journalists,
Photographers, Editors, Cartoonists, Estheticians, Real Estate Agents,
Repo Agents
Business to Business contracts
Licensed Construction Contractors and Subs
Referral agency and service providers (“Task Rabbit” exception)
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AB5 Exceptions* (cont’d)
*All AB5 exceptions:
are subject to specific enumerated conditions
Borello factors will apply
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ABC Test Used Throughout Country
-ABC Test is not new and is widely used throughout the country in whole or in part
- The following states use the ABC Test:
Alaska, Arkansas, California, Connecticut, Delaware, Georgia, Hawaii, Illinois, Indiana, Kansas,
Louisiana, Maine, Maryland, Massachusetts, Nebraska, Nevada, New Hampshire, New Jersey,
New Mexico, Rhode Island, Tennessee, Vermont, Washington, and West Virginia
-The following states use at least part of the ABC test:
Oklahoma, Colorado, Idaho, Montana, Oregon, Pennsylvania, South Dakota, Utah, Wisconsin,
and Wyoming
-The following states use Common Law test:
Alabama, Arizona, DC, Florida, Iowa, Kentucky, Michigan, Minnesota, Mississippi, Missouri, New
York, North Carolina, North Dakota, Ohio, South Carolina, Texas, Virginia
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Employment Tax Collections
• Over 90% of all US revenue comes from IRS efforts
• Employment taxes, withheld in trust by employers, constitute over
70% of all revenue collected by IRS
• Gross Employment Tax Gap (2008-2010): $91M ($79M Net
Employment Tax Gap)
• As of March 31, 2018, employment tax reported and owed but unpaid
was $60+ billion
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26 USC 6672 – expands civil liability beyond employer to willful
“responsible persons” with “duty” to collect, account for, and pay over to
IRS amounts withheld (Trust Fund Recovery Penalty)
26 USC 7202 – criminal liability for “responsible persons” who violate
duty by willfully failing to collect, account for, and/or pay over withheld
portions of employment tax (Felony, up to 5 years incarceration, fines)
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Who is a Person with a Duty?
Person includes “an officer or employee of a corporation, or a member or employee
of a partnership, who as such officer, employee, or member is under a duty to
perform the act in respect of which the violation of occurs.” 26 USC 671(b); 7343
A Person is Responsible for collecting, accounting for, and paying over if he or she
has “the authority required to exercise significant control over the employer’s
financial affairs, regardless of whether such control was exercised.” United States v.
Jones, 33 F.3d 1137, 1139 (9th Cir. 1994)
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WILLFULNESS
IRS Form 4180 – Report of Interview with Individual Relative to
Trust Fund Recovery Penalty or Personal Liability for Excise Taxes
Used for conducting TFRP interviews. Used as a record of a personal
interview with a potentially responsible person.
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DOJ Tax Division
Civil Employment Tax Enforcement

Lawsuits to Reduce Tax Assessments to Judgment
Lawsuits to Collect Employment Tax Liabilities
Lawsuits against Third Parties Paying Wages
Counterclaims in Trust Fund Recovery Penalty Refund Suits
Complaints for Civil Injunctions
Contempt Proceedings

52

Civil Injunctions
A civil injunction regulates conduct
Tax Division refers to employment-tax civil injunctions as
“pyramiding injunctions,” because the goal is to prevent employer
from continuing to pyramid (accrue) employment taxes
26 USC 7402(a) authorizes a federal district court to issue an
injunction, based on what “may be necessary and appropriate for the
enforcement of the internal revenue laws.”
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Civil Injunctions
Injunction suit is often combined with a count for money judgment against
employer (sometimes also against the responsible person(s)) for the unpaid
taxes; complementary remedies.
Civil injunction is intended to, and can, affect only future conduct
Money judgment is for past violations of tax laws
Suit brought against business and owners, so they will be personally bound by
injunction order – and subject to contempt proceedings if order is not
complied with.
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Civil Injunctions
In addition to requiring timely filing and payment of employment taxes, injunction
can:
Require business to simultaneously send Revenue Officer copies of Forms 940 and 941, proof of payment
Prohibit business from transferring or assigning any property until deposits are made and taxes paid
Require the business owner to notify the IRS before applying for a new EIN or opening a new business
Require that counsel for the US approve in advance any payroll service provider used by the business
In extreme cases, authorize appointment of a receiver
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DOJ Tax Division
Civil Employment Tax Enforcement
FY2015, FY2016, FY2017 and FY2018
FY 15 FY 16
Complaints

20

40

FY 17

FY18

39

21

Permanent Injunctions

15

33

38

33

Contempt Proceedings

4

5

7

7
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Civil Injunctions – Post-Judgment
After DOJ files an injunction complaint and obtains an injunction
order, the RO will follow up with the business to determine if it is
complying with the order.
If the business is not in compliance, the DOJ attorney will likely be
filing a motion to hold the business owners in contempt.
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Criminal Fraud Referrals
Information acquired during a civil examination or a collection proceeding that is
provided to IRS Criminal Investigation (CI) from another IRS business operating
division (BOD) after affirmative acts (firm indications) of fraud are established and
criminal criteria is met.
Firm indications are defined in Internal Revenue Manual (IRM) 25.1.1 (see IRM
25.1.1.3(2), Indicators of Fraud vs. Affirmative Acts of Fraud).
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Lifecycle of a Criminal Referral
Revenue Agent/Revenue Officer identifies affirmative acts of fraud/willfulness
Consultation with Fraud Technical Advisor (FTA)
Confirmation of firm indicia of fraud and criminal criteria
Suspension of examination/collection activity
BOD refers case through FTA to CI via Form 2797, Referral Report to Potential

Criminal Fraud Cases
CI considers and either accepts or declines the referral
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IRS Criminal Investigation: Areas of Focus
International Tax Fraud
Refund Crimes – QRP, RPP and ID theft
Abusive Tax Schemes
Employment Tax
Frivolous Arguments Program – Non-filers
Money Laundering/Bank Secrecy Act (BSA)
Political/Public Corruption
Cyber Crimes (including Virtual Currency)
Organized Crime Drug Enforcement Task Force (OCDETF)
Fraud Referral Program
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What about section 7201: evasion of tax?
Section 7202 applies only to taxes withheld from employees…
Section 7201 – Attempted Evasion of Tax: applies to the employer portion; but
can also be used to charge the employee portion or be treated, under the
U.S.S.G. 2T, as relevant conduct
U.S. v. McKee (3rd Cir. 2006); U.S. v. Butler (6th Cir. 2002)(charging both in a
single Sec 7201 count)
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26 U.S.C. Section 7201
ELEMENTS
1.Affirmative Act of Evasion*
2.Tax Due and Owing*
3.Willfulness
TWO WAYS TO COMMIT TAX EVASION
1. Evading the employer’s portion of FICA taxes; and
2. Evading the TFRP owed by the “responsible persons” and
assessed against the person
PENALTIES
Up to five years in prison; $250,000 fine or twice the gross
gain or gross loss; Restitution
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Section 7215~ offenses with respect to collected taxes
MISDEMEANOR STATUTE
MAKES IT A CRIME TO FAIL TO COMPLY WITH ANY
PROVISION OF Section 7512(b), which requires employers (among
others) , upon notice, to collect employment taxes and deposit the
taxes in a special bank account held in trust for the United States
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FTD Delinquency Consequences
Employers who fail to collect, account for and deposit employment tax due are
imposing risks and costs on their employees, business viability, and trust funds
Employers who willfully fail to comply with their obligations for their own benefit
unlawfully gain an unfair advantage over their compliant competitors
For those employers that we cannot reach proactively or who persistently do not
resolve their tax issues, the IRS and the Department of Justice have made
employment tax enforcement a high priority
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Concept & Vision of NCIU
• Future State initiative for IRS-CI
• Data driven case selection
• Change the historical non-strategic approach of receiving and
analyzing data on investigations with national impact
• Drive CI’s mission and investigative efforts
• Serve as a continual resource to Field Offices
• Support case agents
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Types of NCIU Investigations
• National significance and impact approved by senior leadership
• Investigations that fall within CI’s Annual Business Plan
• Investigations that have significant national impact on multiple field
offices/geographical areas
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Current NCIU Initiatives
Current Priorities
• Employment Tax
• International
• Crypto Tax Cases
Future initiatives are being evaluated by the executive
leadership team
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NCIU Results
Over 65% of NCIU referrals to CI’s Field Offices were
employment tax related during FY 2018
Referrals are very high dollar amounts involving all regions of
the country
NCIU will continue to develop and refer employment tax cases
in FY 2019
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Employment Tax Referrals
FY 2016

FY 2017

FY 2018

Fraud Referrals Received

73

79

75

Accepted

57

57

57

Rejected

12

17

15

82.6%

77.0%

79.2%

15

20

26

Acceptance Rate
Referrals Pending Eval

This does not include NCIU employment tax referrals
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IRS CI Staffing Statistics
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IRS CI Employment Tax Statistics
FY 2016

FY 2017

FY 2018

Investigations Initiated

137

162

207

Prosecution
Recommendations

77

59

81

Informations/
Indictments

71

60

64

Sentenced

87

77

48

70.1%

77.9%

77.1%

Average Months to Serve

14

21

21

% Direct Investigative Time

4.2

5.4

7.4

Incarceration Rate
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Final Thoughts
And Best Practices
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