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Tony Chan
Partner
tony.chan@morganlewis.com
(202)739-5270

Tony Chan has more than 15 years of experience advising
companies on mergers and acquisitions (M&A), private equity,
growth equity, and venture capital transactions, as well as on
corporate governance, emerging company representation, and
corporate finance. Tony’s clients include strategic buyers and
sellers as well as financial sponsors and their portfolio
companies in the life sciences, investment management,
technology, and video game sectors. He also regularly advises
on complex international and cross-border matters.
Tony serves as an adjunct professor at Georgetown Law School
where he teaches Takeovers, Mergers and Acquisitions. He is
also active in the community, serving on the steering
committee for the Corporate and Securities community of the
DC Bar and on the boards of the Arlington Arts Center and the
Harvard Law School Association of DC.
Tony also maintains an active pro bono practice, serving as
counsel to a number of nonprofit organizations, including
Aequitas, APAI Vote, Rebuilding Together Philadelphia, the
Philadelphia Film Society, and the Pennsylvania Coalition
Against Rape, in addition to a number of charter schools,
including Rocketship Education and North Star.
Tony has been recognized for his life sciences and M&A work by
a number of notable publications, including The Legal 500
US, Law360, IFLR1000, and Legal Media Group. In
particular, Law360 highlighted his work in navigating the
complex life sciences industry and key partnership negotiations
between biotechnology and drug companies.
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YOUR STANDARD RISK ALLOCATION AND
INDEMNIFICATION PROVISIONS
Review of standard indemnification provisions (in non-R&W insurance-backed agreements)Before we dive into a discussion of rep and warranty insurance, let’s briefly review how purchase
contract indemnification provisions are typically constructed.
•

Events that are indemnifiable
o Warranty Breaches
o Covenant Breaches
o Liabilities that are not assumed (in asset transactions)
o Pre-Closing Taxes
o Special Indemnities against identified known risks that are agreed between the parties

•

Limitations
o Tipping Basket/Deductible
o Mini-baskets
o Caps
o Survival Period
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YOUR STANDARD RISK ALLOCATION
AND INDEMNIFICATION PROVISIONS
(CONTINUED)
•

What “Losses” are indemnifiable
o Direct out of pocket costs
o Liabilities to third parties

•

What “Losses” may not be indemnifiable?
o Indirect
o Consequential
o Speculative
o Lost Profits
o Diminution in value of asset or business purchased

•

What “Losses” are not typically indemnifiable
o Punitive
o Treble

•

Other aspects of determining Losses
o Indemnified party duty to mitigate
o Offset for insurance recoveries and tax benefits
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THE RISE OF REP AND WARRANTY
(R&W) POLICIES
Rather than funding the payment of indemnification claims out
of the seller(s) pockets, R&W policies offer insurance to pay
claims based on warranty breaches under purchase agreements.
It has only been over the past decade that R&W policies have
become a significant force in the merger and acquisition world,
with much of the growth occurring in the last three to five years.
Here is a brief review of why this trend was slow to emerge:
• Buyers were concerned that an indemnity claim made against
a third party insurer would be more difficult to recover than
an indemnity claim made against a Seller.
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THE RISE OF REP AND WARRANTY
(R&W) POLICIES (CONTINUED)
• Buyers were concerned that allowing a Seller off the financial
hook through third-party insurance of warranty breaches
would quickly translate into Sellers taking a “moral hazard”
deal-making approach, impairing effective Buyer diligence,
Seller disclosure schedule preparation and the general
allocation of risk between the parties. Specifically, Buyers
were concerned that Sellers without “skin in the game” would
not be as focused on conducting defensive diligence and
preparing disclosure schedules.
• Initially, no agreement as to which party should bear the
premium cost (Note, however, that the premium cost and the
underwriting process timeline have both come down
significantly).
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WHAT FACTORS HAVE DRIVEN THE
ACCEPTANCE OF INSURANCE?
•

The impact of private equity deal-making.
o Private equity funds are usually required under their fund documents to make
liquidating distributions after they have disposed of a portfolio company or its
assets. PE funds are attracted to using insurance as a payment source to
minimize the use of sales proceeds to support post-closing indemnity
obligations or escrows.
o PE funds often are somewhat removed from the day-to-day operations of the
business, making them reluctant to stand behind robust representations and
warranties.
o The significant growth in the number of transactions where private equity
funds have been sellers (and buyers) has given PE firms the leverage to
demand deal terms that are consistent with the dynamics of their funds.
o Private equity firms on the sell side have successfully tightened market
standards regarding warranty standards and qualifications; deductibles, minideductibles and indemnity caps; and the ability to assert claims for fraud,
except for fraud with respect to a warranty in the agreement. Note: The
ability to sue for fraud continues to be a hot topic.
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WHAT FACTORS HAVE DRIVEN THE
ACCEPTANCE OF INSURANCE?
(CONTINUED)
o In many, if not most, of these areas, Sellers made substantial progress
in limiting their ongoing exposure for warranty breaches under
purchase agreements—although it should be noted that it is generally
still the case that broader relief is available to Buyers for covenant
breaches, special (pre-signing) identified Seller liabilities or exposures,
or fraud.
o Notwithstanding more seller-friendly agreements, private equity firms
(and increasingly other sellers) were still not satisfied with being on
the hook for warranty breaches discovered post-closing, even with
generous deductibles and even if their top-side exposure was limited
to 7 ½% to 15% of the purchase price (which has become the market
for indemnification caps). Thus, the idea of insurance to cover the gap
between Buyer expectations on recovery for warranty breaches, and
Seller expectations as to the portion of the purchase price it was
willing to put at risk became more attractive.
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WHAT FACTORS HAVE DRIVEN THE
ACCEPTANCE OF INSURANCE?
(CONTINUED)
• The impact of controlled auctions
o The proliferation of controlled auctions conducted by Sellers, which
customarily require bidders to not only submit the financial terms of
the bid, but also submit Buyer’s mark-up of the Seller version of an
acquisition agreement, has increased Seller leverage to structure
purchase agreements around an expectation that Buyers will look to
insurance rather than to Seller for indemnity recoveries.
o In addition, bidders have come to accept (at least in a controlled
auction and as a part of putting their best foot forward) that they may
bear the cost of the premiums associated with the insurance.
• Given the market pressures identified above, and in order to get past the
bid stage, buyers have had to play ball on seller terms, and in fact, many of
the concerns buyers had previously with the use of insurance have been
allayed.
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EXTENT OF R&W POLICY COVERAGE
•

•

•
•

•

•

As their name implies, R&W policies insure for breaches of representations and warranties they do not insure against Seller covenant breaches or purchase price adjustments. It is
noteworthy that not all representations and warranties are covered (as discussed below).
Subject to the caveat noted below, and except for warranties that are excluded from
coverage, the policy will insure the warranties in the form that they are set forth in the
definitive agreement between the parties, no more, no less (although insurers will look to
confirm that the warranties are market-based).
Insurers will not agree to insure from dollar one, nor is the insurance provided unlimited. As
you would expect, the more coverage the Buyer wants, the higher the premium cost.
All policies have retentions at the outset. Sometimes the retention is all for the account of
the Buyer as the policy owner, other times the Buyer and the Seller agree to split the
retention, with the Seller agreeing to retain a sliver of exposure for warranty breaches.
Survival periods often are more generous than survival periods in non-insured transactions with a three-year claims period for non-Fundamental warranty breaches, and six years for
breaches of Fundamental warranties.
Many policies have drop-down provisions, where once the indemnity claims period has
expired against the Seller, the retention drops down to cover the Seller’s portion of the
retention previously for the account.
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EXPOSURES THAT ARE TYPICALLY
EXCLUDED FROM R&W POLICIES
•
•
•

•

•

•

Covenant breaches by Sellers
Purchase price adjustments such as working capital, indebtedness or transaction
expense adjustments
Matters or risks uncovered during diligence that the insurer determines present
risks that are uninsurable
Matters actually known to the Buyer prior to execution of the definitive agreement
(whether disclosed by Seller or uncovered during diligence prior to consummation
of the transaction)
Warranties as to future events, such as warranties covering projections of
expected operating or financial performance
Environmental hazards and liabilities (these actually can be covered, but often only
in excess insurance)
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EXPOSURES THAT ARE TYPICALLY
EXCLUDED FROM R&W POLICIES
(CONTINUED)
• Product liability claims (but potentially available, subject to more
diligence, if coverage will be in excess of existing insurance). Also, for
many insurers, certain industries are still off-limits for product-liability –
automotive, aviation, pharmaceutical
• Transfer pricing issues that could trigger tax liabilities
• Availability of net operating loss carryforwards and similar tax assets
• FCPA used to always be excluded, but now may be available, but have to
weigh diligence cost of getting insurer comfortable
• Tax treatment of transaction
• Other special risks
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OTHER FACTORS THAT MAY IMPACT
HEALTHCARE TRANSACTIONS
• Governmental fines and penalties exclusions
– Uninsurable by law exception
– Final judgment requirements
– Interplay with self disclosure obligations
• Although the market is improving, there are still insurers not
comfortable in the healthcare space
• Some insurers may carve out healthcare compliance issues and/or
issue a separate policy with different retention levels. Other
insurers will insure over these risks, but will often require a higher
level of diligence, for example, a third party “audit” of coding and
billing practices or HIPAA compliance.
• The cost for insurance may be higher for deals with high levels of
government billing exposure, such as deals involving hospice, home
health and behavioral health
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OTHER FACTORS THAT MAY IMPACT
HEALTHCARE TRANSACTIONS
(CONTINUED)
• Buyers wanting to carve out “healthcare representations and
warranties” from the limitations on liability
– Impact on retainage amounts
– Greater exposure for seller
– Impacts overall negotiations
• Materiality qualifiers and materiality scrapes for healthcare
representations and warranties
• Use of knowledge qualifiers
• Potentially puts overall coverage at risk
– Different standards for healthcare representations and warranties

• Lack of ability to update disclosures for healthcare
representations and warranties (even if not covered by
insurance)
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OTHER FACTORS THAT MAY IMPACT
HEALTHCARE TRANSACTIONS
(CONTINUED)
• Interplay with other insurance coverage
– Cybersecurity coverage
– Professional liability coverage

• Extended diligence requirements
– Fraud and abuse expertise
– Coding compliance review

• If coverage for self-disclosures
– Does insurer have a voice in making the decision
to make a self disclosure
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Recent Market Trends
▪

▪
▪
▪

The demand for R&W insurance on healthcare M&A transactions has always been
there – the heavily-regulated industry sector lends itself to a broad range of
potentially high-dollar risks, which in turn translates to a higher likelihood for major
R&W claims.
Over the last two years, the R&W insurance market has responded to this demand by
hiring healthcare specialists to help underwrite more healthcare M&A transactions
and provide more commercial terms and pricing.
Cover for key risks is subject to buyer’s due diligence, tailored to the target’s
underlying business (see the next three slides).
Certain specializations are less attractive to the insurance market generally due to the
nature of the risks they generate (e.g., gastroenterology (and other specializations
with very complex billing and coding requirements), pain management (and other
specializations that lend themselves more readily to med-mal claims and issues
related to billing for “medically unnecessary” treatments)).
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PROCESS
• Engage Broker
• Prepare information package (CIM, financial
information and draft agreement)
• Non-Binding Indication Letters
• Evaluate Carrier Options
• Underwriting Fee
• Non-Reliance Letters
• Due Diligence
• Underwriting Call
• Policy Negotiation
• Bind Coverage
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SAMPLE TIMELINE
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EFFECT ON DILIGENCE
•
•
•
•
•
•
•

Effect on transaction process
Scope of due diligence process
Audited financials
Phase I environmental inspections
Evaluate based on summaries and reports
Underwriting call
Exclusions
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UNDERWRITING CALL
• Opportunity for Underwriter to gauge:
– Buyer,
– Advisers, and
– Diligence Process

• Need to conduct sufficient diligence to provide
comfort
• Buyer and its advisers should prepare for the call
to reduce likelihood of issues and exclusions
• Underwriter and its counsel may have follow up
questions
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Insurers’ focus on buyer due diligence:
Considerations on Healthcare M&A Transactions
Subject

Issue

What they like to see and review
•

Corporate Practice of Medicine
Laws

•

Unauthorized/unlicensed practice of
medicine
•
•

•

False Claims and AntiKickback/Stark Laws

•
•
•

Billing for “medically unnecessary”
procedures or upcoding
Billing errors that result in false claims
for Medicaid/Medicare
Inconsistent claims processing
practices
Referrals in violation of the AntiKickback Statute / Stark Laws

•
•
•
•

•

Billing and Coding

•

Billing for “medically unnecessary”
procedures or upcoding
Billing errors that result in false claims
for Medicaid/Medicare

•

For organizations with separate professional services corporations
formed for the purposes of employing physicians, written due
diligence confirming that all applicable state laws and regulations
have been considered in determining whether the organization has
been engaged in the unauthorized practice of medicine.
Understand the deal structure and how that supports the acquisition.
Confirmation that counsel or a third-party regulatory due diligence
provider has reviewed for “medically unnecessary” procedures or
upcoding and not identified any issues.
Confirmation that counsel or a third-party regulatory due diligence
provider has reviewed target’s referral practices.
With larger providers of healthcare services who operate in a number
of locations, review of claims processing practices across all offices is
key.
Billing and coding review by an experienced third-party regulatory
due diligence provider (see below).
A written report that provides an overview of the target’s billing and
coding practices and procedures/infrastructure. Generally, this report
consists of 50 to 100 (depending upon target-size/specialization)
patient records for “medically necessary” procedures and standard
practices.
Carriers prefer to see these reports undertaken by well-known
regulatory due diligence providers in this industry sector (e.g.,
Marwood Group or Berkeley Research Group).
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Insurers’ focus on buyer due diligence:
Considerations on Healthcare M&A Transactions
Subject

Issue

What they like to see and review

•

•

Medical Malpractice/Bodily
Injury

Risk of third-party claims for
healthcare service providers,
manufacturers of drugs and other
treatments, as well as CROs and
other clinical trial consulting/support
organizations

•
•

Cybersecurity and Data
Privacy (e.g., HIPAA, HITECH,
etc.)

•

Non-compliance with healthcarespecific and other general data
privacy and security laws and related
data breaches

•
•
•

AR and Revenue Recognition

•

Deferred revenue charge-backs and
debt-like items

•

Written reports reviewing and analyzing robust underlying and
going-forward medical malpractice and errors & omissions insurance
policies, as well as historical loss-runs and related third-party
litigation (threatened, pending or resolved).
Third-party insurance due diligence by a well-known insurance due
diligence provider is strongly preferred.
Written reports (preferably from technical, regulatory and legal
perspectives) analyzing the target’s policies and procedures
regarding data privacy and cybersecurity, as well as HIPAA,
HITECH and other healthcare and general data privacy law
compliance, as applicable.
Review of past data breaches/security issues.
Review of underlying and going-forward cybersecurity and errors
and omissions insurance policies (underlying coverage for fines and
penalties relating to HIPAA non-compliance is strongly preferred).
Review of target’s practices with respect to regular vulnerability and
penetration testing, as well as the general integrity and security of
underlying IT systems.

QofE report preferably provides a cash-proof analysis of revenue
and expense, as well as a cash waterfall analysis (downloading
information from the billing system and validating the cash cycle).
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Insurers’ focus on buyer due diligence:
Considerations on Healthcare M&A Transactions
Subject

Issue

What they like to see and review
•

Product Labeling

•

Regulatory non-compliance
•
•

•

Product Liability/Recall
(including bodily injury)

•

Third-party claims and recalls relating
to product quality and other similar
issues (including potential for bodily
injury and/or death)

•
•
•
•

Intellectual Property (including
patents and trademarks)

•

Significant potential for patent and
trademark infringement/invalidation

•

Robust, written due diligence confirming the target’s practices and
procedures in relation to regulatory matters, including FDCA product
labeling laws.
Review of litigation summary and history of previous claims.
Review of customer or regulatory audits results.

Robust, written due diligence confirming the target’s underlying
compliance checks and processes/procedures regarding product
quality and other similar issues.
Review of robust underlying and going-forward insurance for product
liability and recall matters.
Review of indemnity provisions in major customer contracts
regarding product liability and recall matters.
Review of litigation summary and history of previous claims including
how protections (i.e., insurance) responded.
Review of customer or regulatory audits results.

Robust, written due diligence by intellectual property specialists on
the target’s IP portfolio, assessing the risk of third-party claims
resulting in invalidation or damages for infringement.
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THE INTEGRATION OF R&W INSURANCE
WITH THE PURCHASE AGREEMENT
•

In many respects, the integration of R&W insurance with the Purchase
Agreement is a relatively seamless exercise. In summary, and subject to the
important qualifications noted below, the contract will:
o Obligate the Buyer to procure a policy (with the responsibility for premium
cost to be covered as provided in the purchase agreement). (In a
simultaneous sign-and-close, this will be a warranty that the Buyer has
procured the policy, rather than a covenant to do so.)
o In some cases, direct the Buyer to make any claims (in excess of the Seller
retention) based on a warranty breach against the insurer rather than the
Seller(s).
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THE INTEGRATION OF R&W INSURANCE
WITH THE PURCHASE AGREEMENT
(CONTINUED)
•

The following are representative clauses of the above:
o Procedures in the R&W Insurance Policy. Notwithstanding anything to the contrary in
this Article __, with respect to all claims for Damages made pursuant to Section ___, to
the extent the procedures in this Article __ are inconsistent with the procedures in the
R&W Insurance Policy with regard to matters such as notice, control, settlement, or
defense of claims, the procedures in the R&W Insurance Policy are to control, but this
Section __ does not relieve an Indemnified Person from any obligations under this Article
__ to give notice of a claim to the Indemnifying Person.
o Satisfaction of Indemnification Obligations through R&W Insurance Policy.
Notwithstanding anything to the contrary in this Agreement, the Damages for which the
Seller is obligated to indemnify the Buyer Indemnified Persons pursuant to Section
__(other than with respect to Fraud), after taking into account the limitations and
qualifications set forth in this Article __, shall be satisfied as follows: (a) first, from the
Buyer up to the Buyer Retention Amount; (b) second, from the Seller, up to the Seller
Retention Amount, and (c) thereafter, solely from the R&W Insurance Policy.
Notwithstanding anything in this Agreement to the contrary, the maximum aggregate
Liability of the Seller pursuant to Section __ (other than with respect to Fraud) is an
amount equal to the Seller Retention Amount.
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THE INTEGRATION OF R&W INSURANCE
WITH THE PURCHASE AGREEMENT
(CONTINUED)
•

Within that general framework there are a number of details that have to be agreed
between the parties:
o The insurance policy only insures the representations and warranties in the manner
that they are stated in the Purchase Agreement. So, for example, if a warranty is
qualified or limited by the Seller’s knowledge, or a materiality standard, the Buyer
will have to demonstrate that the warranty in the form provided by the Seller was
breached (but see discussion of materiality scrape below).
o Similar to deductible provisions set forth in standard indemnification sections in
non-insured purchase agreements, it is customary for the insurer to impose
through the policy a “deductible”, usually referred to as a “retention” by the
insured. In many, but not all situations, the retention is agreed to be one percent of
the purchase price. However, unlike a standard deductible in a purchase
agreement, the financial responsibility for the retention is not necessarily solely
that of the Buyer. Instead, it is a negotiation point as to whether the Seller and the
Buyer in the purchase agreement will divide the retention.
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THE INTEGRATION OF R&W INSURANCE
WITH THE PURCHASE AGREEMENT
(CONTINUED)
o If the Seller does not have any indemnification obligations
beyond its portion of the retention, then its portion of the
retention will be its maximum exposure for warranty breaches.
However, there are important variations.
o Because insurers typically underwrite the representations and
warranties in the form that they are agreed, Buyers often press
the Seller for a Buyer favorable warranty package, taking the
position that the Seller has a relatively small amount at risk for
any warranty breach. Insurers will generally be agreeable to
Buyer-weighted warranties as long as the warranties are still
within market. Sellers may be more resistant, worrying that a
warranty breach will increase the likelihood of a Buyer fraud
claim (and it should be noted that insurers will retain
subrogation rights with respect to fraud claims).
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THE INTEGRATION OF R&W INSURANCE
WITH THE PURCHASE AGREEMENT
(CONTINUED)
o Buyer and Seller also have to agree on the duration of the claims period for warranty
breach claims. On this point, it should again be noted that the term of the policy and the
claims period under the contract are often not coterminous, with the Buyer’s right to
make claims against the Seller usually being in the range of 9 to 18 months for nonFundamental Representations, longer for Fundamental Representations, while insurance
policies usually cover three years for non-Fundamental Representations, and 6 years for
Fundamental Representations.
o Although not as common, there are situations where Buyers seek an indemnity layer
from Seller on top of the insurance. In essence, the Seller retains exposure for the gap
between the insurance coverage provided and the financial backing sought by Buyer.
Usually, however, this additional Seller protection is in the form of special indemnities
for identified unquantifiable risks.
o One item typically negotiated between Buyers and Sellers is whether any of the
warranties that are qualified by a materiality standard will be subject to a single or
double materiality scrape. A single materiality scrape typically would disregard any
materiality qualifiers in a warranty. The double scrape, which is somewhat less
important today (because of deductibles and other provisions that establish boundaries
of indemnity obligation), eliminates requirement to find damages are material. R&W
policies will typically mirror any scrape negotiated in the purchase agreement.
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Appendix A: Insurance Carriers
Carrier

Info

Limit
(Approx.)

Carrier

Info

Limit
(Approx.)

Carrier

Limit
(Approx.)

$100m

$50m

$40m

$175m

$70m

$50m

$70m

$75m

$60m

$50m

$60m

$40m

$40m

$50m

$50m

$50m

$50m

$20m

$50m

$50m

Expressed appetite for
healthcare deals

Expressed appetite for
healthcare deals

Expressed appetite for
healthcare deals

Have healthcare specialists

Have healthcare specialists

Have healthcare specialists

Insurer or MGA

Insurer or MGA

Insurer or MGA

Info
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THE IMPACT ON COVID-19 ON THE
R&W INSURANCE MARKET
• Not surprisingly, R&W insurers have reacted to the COVID19 pandemic by
attempting to scale back insurance coverage to the extent that the breach
of the representation and warranty is attributable to, or exacerbated by, a
pandemic.
• Buyers seeking to rely on insurance need to assess carefully the potential
impact of a pandemic on the coverage of these revised policy terms.
• Keep in mind that in transactions that are not simultaneous sign and close
deals, many, if not all of the representations and warranties have to be
true as of the closing date as well as the execution date, so the occurrence
of a pandemic in the interim could well have an impact on their continuing
accuracy.
• Buyers should use the opportunity to negotiate the COVID-19 exclusions
with the insurers, in particular focusing on whether the carve-out is too
sweeping
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THE IMPACT ON COVID-19 ON THE
R&W INSURANCE MARKET
(CONTINUED)
• Fundamental representations and warranties (power and authority;
capitalization; organization) would not be affected by a pandemic,
so it would not be appropriate for insurers to carve out a pandemic
from its coverage of any breaches of these representations and
warranties.
• The accuracy and gaap conformity of historical financial statements
also should not be affected by a pandemic, so a carve-out with
respect to the financial statement, thus it likewise would not be
appropriate to carve out a pandemic from its coverage of this
representation and warranty would likewise be inappropriate.
• Other representations and warranties—condition of assets;
environmental or health and safety; conduct of business or
operating covenants, etc, may well be affected by a pandemic, and
the Buyer will need to understand how the insurer would propose
to address these situations in the policy.
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THE IMPACT ON COVID-19 ON THE
R&W INSURANCE MARKET
(CONTINUED)
• Assuming there is a carve-out from the policy, the Seller and
Buyer will need to negotiate risk allocation between the
parties with respect to an intervening pandemic-like event.
o Address through closing conditions, either specifically or in
MAE
o Address in operating covenants
o Address through purchase price adjustment
o Address through special indemnity
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FRAUD
• Fraud continues to be an area of active negotiation between the
parties, particularly since R&W policies exclude fraud from coverage
• Sellers are rightfully concerned that fraud can be a catch-all
substitute for a Buyer that is not otherwise not able to establish a
breach of an enumerated warranty. Sellers are also concerned
about who it is among the Seller group is alleged to have
committed the fraud, given that during diligence, the Buyer will
likely have come into contact and been provided information by a
number of Seller representatives. Buyers are concerned that “they
don’t know what they don’t know”, and, in any event a Seller
should not be permitted to walk away unscathed under
circumstances where it knowingly and deliberately misled the Buyer
on a matter of some materiality, regardless of whether the matter
was covered by a specific warranty.
• The issue is of further importance because policy limits of the
coverage may be less than the loss incurred by a warranty breach,
leaving a fraud claim as the Buyer’s last recourse.
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FRAUD (CONTINUED)
•

•

•

Fraud claims are difficult to prove, but they are increasingly being made. Buyers
are increasingly suspicious that Sellers protected by R&W policies will care less
about the accuracy of the warranties in the agreement, and may be tempted to
cover up issues that should be negotiated.
Fraud is difficult to prove— “The general elements of common law fraud under
Delaware law are: (1)defendant's false representation, usually of fact, (2) made
either with knowledge or belief or with reckless indifference to its falsity, (3) with
an intent to induce the plaintiff to act or refrain from acting, (4) the plaintiff's
action or inaction resulted from a reasonable reliance on the representation, and
(5) reliance damaged the [plaintiff].” (Delphi v. Magellan Petroleum)
In addition, Buyers need to be vigilant in contract review to understand how the
contract purports to address fraud claims that do not involve matters covered by
the representations and warranties. If the Buyer wants to be able to bring an
unfettered fraud claim (for example, that projections that are not covered by a
warranty were known to be fraudulent by the Seller), then the contract needs to
be clear on that point. Sellers, for sure, will attempt to include non-reliance and
integration clauses, the effect of which is to confine fraud claims to matters
covered by the agreement.
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