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PRESENTATION OVERVIEW
 The current state of renewable energy
development on tribal lands
 Regulatory authority
 Development and operational considerations
 Best practices for counsel and operators
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STATE OF RENEWABLE ENERGY
DEVELOPMENT ON TRIBAL LANDS
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RENEWABLE ENERGY POTENTIAL
 5.8% of the land area in the contiguous U.S. with
some of the best wind and solar resources in the
U.S.
 Potential for 6,035 GW of utility scale solar and 891
GW of wind power
 Compatible with Tribal
Governments’ objectives for
economic diversification and
energy independence, and many
Tribes’ cultural values
emphasizing environmental
stewardship and sustainability
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UTILITY SCALE SOLAR POTENTIAL

Source: Department of Energy, Office of Indian Energy
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UTILITY SCALE WIND POTENTIAL

Source: Department of Energy, Office of Indian Energy
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UNREALIZED POTENTIAL
 Few utility-scale renewable energy projects on Tribal
land in the U.S.; less than 500 MW of installed capacity
 Historical barriers






Federal regulations & permitting
Mistrust of outside/third parties
Potential for cultural and environmental impacts
Project development capacity and infrastructure
Financing and funding
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INCENTIVIZING RENEWABLE ENERGY
DEVELOPMENT ON TRIBAL LANDS

 BIA leasing regulations to encourage and streamline
renewable energy development
 U.S. Department of Energy’s (DOE) Office of Indian
Energy providing federal funding for new renewable
energy projects
 Energy Act of 2020 & Opportunity Zones on reservations
 State renewable portfolio standards and clean energy
legislation
 Biden administration policies and 2022 budget priorities
 Environmental, Social and Governance (ESG) – ESG
factors driving private investment analysis and strategies
toward renewable energy in Indian Country
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CURRENT PROJECTS – NAVAJO NATION

Source: Navajo Tribal Utility Authority

 Navajo Sunrise
Proclamation – prioritize
clean energy development
 Kayenta Solar Plants – 55
MW
 Red Mesa Tapaha Solar
Generation Plant – 70 MW
 Cameron Solar Generation
Plant – 200 MW

klgates.com

9

CURRENT PROJECTS – MOAPA BAND OF
PAIUTE INDIANS
 Moapa Southern Paiute
Solar – 350MW
 Aiya Solar Project – 100MW
 Eagle Shadow Mountain
Solar Project – 300MW
 Arrow Canyon Solar Project
– 200MW
 Southern Bighorn Solar
Projects – 400 MW
klgates.com
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CURRENT PROJECTS – OCETI SAKOWIN
POWER AUTHORITY (OSPA)
 OSPA – Unique partnership of
six Tribes focused on
sustainable alternatives to fossil
fuel; Section 17 Federally
Charted Tribal corp.
 Utility Scale Wind Farms – Goal
of 1GW; teamed with Apex
Clean Energy to develop
450MW on Cheyenne River
Reservation & 120 MW on
Oglala Pine Reservation
klgates.com
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REGULATORY AUTHORITY
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TRIBES ARE SOVEREIGN NATIONS
 Native American Indian tribes are independent
political communities.
 Like the federal and state governments, tribes
are sovereign governmental entities.
 Tribes can also create tribal businesses under
federal, state, or tribal law that retain tribal
sovereign immunity on and off tribal lands.
 Tribes and tribal entities can only be sued if they
clearly, expressly, and unequivocally waive their
sovereign immunity.
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SOVEREIGN RIGHTS
 As sovereign
governmental entities,
tribes have their own
legal codes, regulations,
taxes, court systems,
police forces, and
customs.
 Tribes are also economic
entities, e.g., gaming,
tourism, hospitality,
timber, energy, and other
business operations.
14

Navajo Nation Council Chamber
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SOVEREIGN RIGHTS

Entrance to the Pine Ridge Indian
Reservation (Oglala Sioux Tribe)
in South Dakota
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 Tribes can create
federally-chartered
corporations to segregate
and preserve tribal
assets.
 They can also acquire
and own land to be held
in trust by the federal
government and exercise
authority over those
lands, known commonly
as reservations.
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INDIAN LANDS IN THE UNITED STATES

Source: Bureau of Indian Affairs
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UTILITY SCALE SOLAR POTENTIAL

Source: Department of Energy, Office of Indian Energy
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UTILITY SCALE WIND POTENTIAL

Source: Department of Energy, Office of Indian Energy
klgates.com

18

TYPES OF INDIAN LANDS
 Trust and restricted lands
 Title held by the federal government for the benefit of
tribes and/or individual Indians.
 Title held by tribes or individual Indians subject to
restriction on encumbrance and/or alienation by the
federal government.

 Allotted lands
 Lands held by individual Indians with undivided
interests and unlimited duration.

 Fee lands
 Lands held by tribes and/or tribal members in fee.
 Non-Indians also own fee lands on reservations.
klgates.com
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TRIBAL JURISDICTION OVER NON-INDIANS
– MERRION AND THE POWER TO EXCLUDE
 Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982)
 Power to exclude non-Indians from tribal lands and to control
economic activities on those lands, especially related to the
management of tribal territory and resources.
 Compliance with tribal laws is a condition of entry.
 Upheld tribal severance tax on non-Indian lessees who produced
oil and gas on the tribe’s reservation under leases approved by
the Secretary of Interior.
 “The Power to tax is an essential attribute of Indian sovereignty
because it is a necessary instrument of self-government and
territorial management.”
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TRIBAL JURISDICTION OVER NON-INDIANS
- MONTANA
 Montana v. United States, 450 U.S. 544 (1981)
 A tribe has jurisdiction over a non-Indian when:
 (1) there is consent through a consensual relationship; and/or
 (2) the non-Indian’s conduct threatens the political integrity,
health, or welfare of the tribe.

 There must be a nexus between a tribe’s assertion of
jurisdiction and the non-Indian activity/conduct in
question.
 Crow Nation could not regulate nonmember hunting
and fishing on reservation fee land.
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RECENT MONTANA CASES
 FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916
(9th Cir. 2019)
 Upheld a tribal court decision requiring a non-Indian business to
pay a tribally-assessed annual permit fee of US$1.5 million to
store hazardous wastes from phosphorous plant operations on
the reservation.

 United States v. Cooley, 593 U.S. ____ (2021)
 Held a tribal police officer could temporarily detain and search a
non-Indian traveling on a public highway through the Crow
Reservation in Montana for potential violations of federal or state
law.
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TRIBAL LAWS THAT COULD APPLY








TEROs
Business license requirements
Environmental and permitting laws
Historic and cultural preservation laws
Taxes
Leasing laws
Others
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FEDERAL JURISDICTION ON TRIBAL LAND
 Federal laws apply to tribal lands expressly or as laws of
general applicability
 Federal laws allow delegation of administration and
enforcement to tribes under TAS provisions
 Clean Water Act
 Clean Air Act
 Safe Drinking Water Act

 Laws that apply to energy projects on tribal lands







National Environmental Policy Act
Endangered Species Act
Migratory Bird Treaty Act
Bald and Golden Eagle Protection Act
National Historic Preservation Act
Clean Water Act
klgates.com
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STATE/LOCAL JURISDICTION OVER NONINDIANS - BRACKER
 White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980)

 State/local law can be preempted by federal law.
 It can also unlawfully infringe on tribes’ inherent sovereignty to make
their own laws and be ruled by them.
 Under Bracker, state and local jurisdiction over non-Indians activities in
Indian country is subject to a balancing test: “a particularized inquiry into
the nature of the state, federal, and tribal interests at stake.”
 Courts weigh state and local interests against federal and tribal
interests.
 In Bracker, the Supreme Court held Arizona could not apply its motor
carrier license and use fuel taxes to a non-Indian logging company
operating on tribal and BIA roads.

 New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983)
 State could not apply its hunting and fishing laws to non-Indians on the
reservation where tribe, working with the federal government, had
enacted its own comprehensive hunting and fishing laws.
klgates.com
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2013 BIA LEASING REGULATIONS –
APPLICABLE LAWS (25 CFR 162.014)
 Leases and leased land are generally subject to
tribal laws.
 Leases are subject to applicable federal laws.
 Leases are not subject to state and local laws
unless (1) their is tribal authorization, (2)
congress has expressly made them applicable,
or (3) a federal court has expressly made them
applicable (Bracker).
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2013 BIA LEASING REGULATIONS –
TAXES (25 CFR 162.017)
 An “Indian tribe with jurisdiction” may assess
taxes on lessees of Indian trust lands.
 “Subject only to applicable Federal law,” state
and local governments may not assess taxes on
lessees of Indian trust lands.
 When BIA enacted the regulations, it was not
clear how courts would interpret the “subject
only to applicable Federal law” proviso.
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2013 BIA LEASING REGULATIONS –
TAXES (25 CFR 162.017)
 Address taxes, fees, assessments, levies, and
charges on the following:
 Permanent improvements on trust lands.
 Activities of lessees of trust lands.
 Business use, privilege, public utility, excise, and gross
revenue taxes are specifically identified in the regulations.

 Leasehold or possessory interests.
 The value of the leasehold or possessory interest held by the
non-Indian lessee minus the lessor’s retained rights in the
property and/or any other rights that will revert back to the
owner at the end of the lease or possession.
klgates.com
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2013 BIA LEASING REGULATIONS
 In the preamble to the rules, the Secretary
conducted a Bracker-like analysis:
 Listed the federal regulations that “occupy and
preempt the field of Indian leasing.”
 Analyzed the federal and tribal interests and policies
at stake in leasing trust lands.
 A tribe’s ability “to convey an interest in trust or
restricted land arises under Federal law, not state law
and Federal legislation has left the state with no
duties or responsibilities for such interest.”
 State taxation undermines federal interest with
respect to Indian land leases.
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JUDICIAL INTERPRETATION OF THE 2013
BIA LEASING REGULATIONS
 Federal courts in the Ninth and Eleventh Circuits have
considered the 2013 regulations in evaluating taxes on
permanent improvements, possessory interest taxes,
rental taxes, utility taxes, and water agency charges.
 They have evaluated the regulations as part of the
Bracker analysis, i.e., “as applicable Federal law,” and
not a separate reason to invalidate the taxes in question.
 State courts in California and South Dakota have also
considered the regulations and have found no
preemption.
 Courts have analyzed the regulations under the federal
interests prong of the Bracker inquiry.
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NINTH CIRCUIT
 Desert Water Agency v. U.S. Dep’t of Interior,
849 F.3d 1250 (9th Cir. 2017)
 Water agency charges on non-Indian lessees of trust
land not preempted by new regulations.

 Agua Caliente Band of Cahuilla Indians v.
Riverside County, 2017 WL 4533698 (C.D. Cal.
June 15, 2017)
 County possessory interest tax on non-Indian lessees
of trust and allotted lands not preempted under new
regulations.
klgates.com
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ELEVENTH CIRCUIT
 Seminole Tribe of Florida v. State of Florida, 799
F.3d 1324 (11th Cir. 2015)
 Rental tax on non-Indian lessees preempted
 Utility tax on tribe not preempted
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TAKEAWAYS ON LEASING REGULATIONS
 Bracker remains controlling law for analyzing state/local
jurisdiction over non-Indian lessees of reservation land.
 “Subject only to applicable federal law” in § 162.017 is a
reference to Bracker.
 Preamble to the regulations layouts a comprehensive
federal scheme for Indian lands leasing.
 In the tax context, framing the issue is key, e.g., a tax’s
specific v. general purposes.
 “Indian tribe with jurisdiction” appears to be a reference
to Montana and Merrion.
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DEVELOPMENT AND OPERATIONAL
CONSIDERATIONS
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OWNERSHIP AND DEAL STRUCTURES
 Tribal
 Tribal government, agencies, and other entities
 Tribally charted businesses under tribal or state law
 Section 17 corporations

 Roles






Landlord
Developer
General contractor
Owner
Operator
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OWNERSHIP AND DEAL STRUCTURES

 Non-tribal
 Non-tribal developers
 Non-tribal owners and operators
 Non-tribal construction contractors

 Joint ventures
 Multiple tribes
 Tribe and non-tribal entity
 Tribal business and non-tribal business
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RENEWABLE ENERGY INVESTMENT AND
FINANCING ARRANGEMENTS
 Equity

 Tax equity

 Project developer
 Private equity investor

 Flip structure
 Sale leaseback
 Inverted/pass through
lease

 Debt
 Bank
 Private placement
 Bonds

 Others
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Tribe/tribal entity
Tax credits
Govern incentives
RECs
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PROJECT FINANCING

Source: U.S. Department of Energy
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SITE CONTROL - LEASES OF INDIAN
LANDS

 25 CFR Part 162 – Promotes leasing on Indian
lands for economic development






BIA approval and Tribal consent
Mandatory terms and conditions
Lease Package
NEPA
Process/timing considerations

 25 CFR Part 162 Subpart E – expedite the leasing
process and spur renewable energy development

klgates.com

39

WIND ENERGY EVALUATION LEASE
(WEELS) - 25 CFR 162.511-537

Source: NREL

 Lease term – Up to three years
for the initial term with one
renewal period
 Documentation – executed
lease, tribal authorization,
insurance, environmental and
archeological, equipment
installation plan, technical and
financial capabilities
 NEPA considerations –
Categorical Exclusions for minor
surface disturbance and met
towers
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WIND AND SOLAR RESOURCE (WSR)
LEASES - 25 CFR 162.538-599
 Lease term – up to 25 years for the initial term with one
renewal period
 Documentation – executed lease, tribal authorization,
valuation, insurance, performance bond, environmental and
archeological, resource development plan, restoration and
reclamation plan, technical and financial capabilities
 NEPA Considerations – BIA as lead agency, tiering,
Environmental Assessment and Finding of No Significant
Impact versus Environmental Impact Statement
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WSR LEASE – PROCESS & TIMING
 Contact Tribal representatives early; evaluate any legal
constraints with Tribal constitution
 Develop lease terms in close coordination with Tribe and BIA;
negotiate limited waiver of sovereign immunity and dispute
resolution
 Consider types of Indian lands – Tribal lands, individual Indian
allotment ands and fractional interests; develop consent forms
 Consider assignments, subleases, and leasehold mortgages
and related consent requirements
 Engage BIA on valuation (rent payments) if required
 NEPA and BIA review – 25 CFR 162.564
 BIA approval and recording
klgates.com
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LEASES: HEARTH ACT OF 2012
 Allows tribes to draft their own leasing
regulations and upon approval by the Secretary,
allows tribes to approve leases of tribal land.
 Consistency with 25 CFR 162; Tribal lands only;
environmental review
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OTHER CONTRACTS OVER INDIAN LANDS

 25 CFR Part 169
 May need separate ROW agreement unless
using existing ROW within leased area

 28 USC 81
 BIA approval not required for contracts that
encumber Indian land for less than 7 years
(e.g., options, access rights for surveys, etc.)
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INTERCONNECTION

Source: U.S. Department of Energy

 Need to identify closest
point of connection to
transmission system for
utility scale projects
 Should be done in the early
scoping and engineering
phases
 Potential interconnection
could be regional
transmission operators
(e.g., WAPA) or utility
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INFRASTRUCTURE
 Wind turbines, solar
panels, etc.
 Power plants
 Transmission lines
 Gen-tie lines
 Substations
 Roads
Source: U.S. Department of Energy

klgates.com

46

OFFTAKERS








Tribe
Tribal utility
Non-tribal utility
Corporate entities
PPAs
vPPAs
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BEST PRACTICES FOR COUNSEL
AND DEVELOPERS
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BEST PRACTICES
 Know your tribal counterparty.






Tribal or tribal business.
Sovereign entity.
Tribal laws and regulations.
Other tribal projects.
Cultural competencies.

 Understand tribal, state, and federal laws that could
apply to avoid overlapping regulation and/or taxes.
 Identify investment and finance structure that is most
suitable for the specific situation and parties.
 Tribes and certain tribal businesses are tax exempt.
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BEST PRACTICES
 Negotiate binding contract with tribal counterparty.
 Obtain waiver of sovereign immunity in contract.
 Include dispute resolution provision with choice of law and
choice of forum in contract.
 Address tribal jurisdiction and exhaustion of tribal remedies via
contract.

 Have a permitting and regulatory strategy.
 Identify who is going to take lead with permitting agencies and
key agency contacts.
 Engage NEPA consultant early.
 Determine lead agency for NEPA review.
 Timing of permits and approvals.
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TAX DISCLAIMER


The advice provided in this document is general in nature and is based solely on
applicable United States federal income tax law in effect as of the date hereof,
including the Internal Revenue Code of 1986, as amended, Treasury Regulations
published pursuant to the Code, published court decisions, and published Internal
Revenue Service guidance. This document does not include any state and local tax
analysis. This document does not constitute tax advice and cannot be relied upon to
avoid penalties under applicable law.
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Ben.Mayer@klgates.com
+1 206 370 8074
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