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“It is impossible to unsign
a contract, so do all your
thinking before you sign.”
Warren Buffet
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What We’ll Cover
1. Release Provision Basics
•
•

What they accomplish
Typical language

2. Case Studies and Examples
•
•
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Interpretation of release provisions
Enforceability of release provisions

The Basics: What are Release Provisions?
• Language creating an agreement that one
or both of the parties forfeit their rights to
a legal claim.
• Often used in settlement agreements
(“Settlement and Release”).
• Could be signed as a separate release
agreement or included in the provisions of
a broader agreement.
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“A release is a private agreement
amongst parties which gives up or
abandons a claim or right to the person
against whom the claim exists or the
right is to be enforced or exercised. In
other words, a release is a discharge of
a claim or obligation and surrender of a
claimant's right to prosecute a cause of
action.”
Estes v.Hayden (Ky. App. 2018).
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Basic Release Provision Example
For good and valuable consideration, _____ hereby
releases, exonerates and forever and unconditionally
discharges Company and its officers, directors,
employees, representatives and shareholders from any
and all Liability now or hereafter arising directly or
indirectly out of the ____ Claims.

•
•
•

11 Perkins Coie LLP | PerkinsCoie.com

Definition of “Claims”
Definition of “Liability”
“arising directly or indirectly out of”

Definition of “Claims” (an example)
WHEREAS, __________ contends that ___________
(the “_______ Claims”) and, in the interest of avoiding
any dispute among the Parties, and to avoid arbitration
or litigation, and without any admission of liability on the
part of Company or _________, the Parties have
entered into this Agreement.
•define "Claims" in WHEREAS clauses and/or in
definitions section and attached schedule
•briefly describe contract(s)/activity at issue
•state positions of parties as contentions
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Definition of “Liability” (an example)
“Liability” means, to the extent based in any way upon
or relating in any way to acts, omissions, or
circumstances occurring or existing (whether known or
unknown) before or after the date of this Agreement,
any liability, obligation or responsibility of any kind,
character or description, regardless of the legal principle
or theory upon which the same may be based, whether
known or unknown, liquidated or unliquidated,
contingent or absolute, accrued or unaccrued, matured
or unmatured, insured or uninsured, joint or several,
determined or undetermined, determinable or
otherwise…
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Definition of “Liability” (an example, cont.)
…and shall include, without limitation, any claim,
judgment, litigation, proceeding, damage (including,
without limitation, actual, punitive and consequential
damages), loss, penalty, strict or other liability in tort,
liability for any breach of contract or agreement, civil or
criminal violation of law, cost, expense (including,
without limitation, attorneys’ fees and costs), cost of
defending any claim, amount, or cost of any judgment or
good faith settlement.
•"known or unknown"
•before or after date of Agreement
•including claims and damages of all types under any theory
•including all costs and expenses
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Effectiveness of Release
(example language)
The Parties understand that if the facts upon which this
Agreement is based are found hereafter to be different from
the facts now believed to be true, each Party expressly
assumes that risk of such possible difference in facts, and
agrees that this Agreement shall remain effective
notwithstanding such difference in facts.
The Parties agree that in entering this Agreement, it is
understood and agreed that _____ relies wholly upon its own
judgment, belief, and knowledge and that no representations
or statements regarding the above-mentioned matters or
regarding any other matters made by Company or the others
who are hereby released or by any other person or persons
representing them has influenced _____ to any extent
whatsoever in entering this Agreement.
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Enforceability of Release Provisions
•

Contract interpretation rules apply.

•

The scope and extent of a release is controlled by
the intent of the parties.

•

But unless the release language is ambiguous,
court typically will enforce as written (consideration of
extrinsic evidence can differ depending on jurisdiction).

•

Court won’t re-write release to make it objectively
more reasonable.

•

Can lead to arguably unfair results.
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Possible “Outs” (contract defenses)
• No meeting of the minds (viewed objectively
by looking at the written agreement)

• Mutual mistake (must be innocent (not due to
challenging party’s negligence), mutual, and
material to the transaction)

• Ambiguity (but if language is plain and
unambiguous, court’s role it to enforce as written,
even if harsh and unjust)

• Fraud, undue influence, duress (absent proof
of such bad conduct, subjective intent is irrelevant)
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Risk: Unintentionally Releasing Past Claim
•

Father and son left one company to start another and were sued for
trade secret misappropriation and trademark infringement.

•

Former employer obtained sizeable default judgment ($714K).

•

Later, former employer sued again, but this time reached a
settlement agreement (payment of $75K and injunction).

•

Settlement agreement included broad release provision that
covered claims “occurring prior to and including the date of the
Agreement, including but not limited to the claims and defenses set
forth in the Action.”

•

Former employer argued that the parties only intended to settle the
2nd suit and not the 1st.

•

Court enforced the release as written—erasing the $714K default
judgment liability.

Engineered Abrasives, Inc. v. American Machine Products & Service, Inc. (7th Cir. 2018)
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Risk: Unintentionally Releasing Past Claim
•

Note that in this case, the court’s decision mentions the
existence of extrinsic evidence that might show the parties did
not intend the release to cover the earlier judgment.

•

But the court’s hands were tied. “A court deciding whether the
parties intended to include other claims in a release can’t
consider extrinsic evidence unless the contract is ambiguous.”

•

Decision concludes with: “An interesting discussion could
address why [the former employer] would have released a
$714,000 judgment for a payment of $75,000 and an
injunction…..But without an ambiguity, the parties’ reasons
are outside the scope of a court’s inquiry. We must enforce
the release as the parties agreed.”

Engineered Abrasives, Inc. v. American Machine Products & Service, Inc. (7th Cir. 2018)
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Risk: Unintentionally Releasing Future Claim
•

Two business parties (Hayden and Estes) faced litigation re
fraud in connection with construction of residential homes.

•

Hayden filed suit against Estes to dissolve the parties’
business entities, alleging he had discovered pattern of
fraudulent conduct by Estes.

•

Parties executed mutual settlement and release, which held
money in escrow to pay tax liabilities.

•

Later, the IRS assessed much higher amount and levied it
against Hayden. Hayden resolved with IRS. Estes then paid
the excess tax liability and sued Hayden.

•

Court enforced mutual release, rejecting argument that parties
didn’t intend one party to have 100% of future tax liability.
Frear v. P.T.A. Industries, Inc., 103 S.W.3d 99, 105 (Ky. 2003).
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“It is impossible to unsign
a contract, so do all your
thinking before you sign.”
Warren Buffet
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What you will learn

The most common mistakes in drafting releases

The secret to drafting an effective release
The value of recitals and what they should include
Seven specific drafting pitfalls to avoid
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Most Common Mistake in Drafting Releases

Thinking that a broad, general
release will work in every
circumstance.
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Engineered Abrasives, Inc. v. American Machine Products & Service,
Inc., 882 F.3d 650 (7th Cir. 2018).
▪

The broad, general release in this case cost the plaintiff $639,814.04.

▪

Engineered Abrasives on behalf of itself, its parents, subsidiaries,
affiliates, officers, directors, employees, agents, successors and
assigns, hereby releases American Machine, their subsidiaries,
affiliates, officers, directors, employees, agents, attorneys,
shareholders, successors and assigns, of and from any and all rights,
claims, debts, demands, acts, agreements, liabilities, obligations,
damages, costs, attorneys’ fees, expenses, actions, and/or causes of
action of every nature, character and description, whether known or
unknown, suspected or unsuspected, which it ever had, now has, or
may hereafter claim to have by reason of any matter, cause or
circumstances whatsoever arising or occurring prior to and including the
date of this Agreement, including but not limited to the claims and
defenses set forth in the Action.
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The Secret to Drafting an Effective Release

▪
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Asking the right questions
upfront
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Things You Need to Know
▪

Who is the audience for the release?

▪

What is your client’s risk management/risk avoidance goal?

▪

Is there really a risk?

▪

Is a release provision the best tool to accomplish your client’s goal?

▪

Do you have a clear and complete understanding of the full backstory?

▪

Do you know all of the potential players?

▪

Do the parties to the release have an ongoing relationship?

▪

Any sensitivities around timing?
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Anatomy of a Release: The 3 Ps

Purpose
• What is
being
released?

People

Period

• Releasor –
who is
releasing?
• Releasee –
who is
being
released?
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• How long
will the
release
last?
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Recitals – Laying Out the Context
▪

Briefly explain the background

▪

Briefly explain what the parties intend the release to accomplish

▪

Example:
▪ Foufas v. Dru, 319 F.3d 284 (7th Cir. 2003)
▪ Recital: Whereas, “on or about January 1, 1999, the Parties have entered into a
resolution of their business differences” and “desire to terminate any potential
liability that may exist between them pursuant to such business dealings”
▪ Release Language: Parties agreed to release each other “from and against any and
all claims, rights, debts” etc. “of every nature, character and description, whether
known or unknown, suspected or unsuspected, which the Parties hereto, or any of
them, now own or hold, or have at any time heretofore owned or held, or may at any
time hereafter own or hold”
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Pitfall No. 1: Improper use of “including, but not limited to”

▪

In re: Motor Fuel Temperature Sales Practices Litigation, 872 F.3d 1094
(10th Cir. 2017)

▪

Section 4.7: “If at any time prior to the completion of conversion and
installation of ATC, Class Counsel and Class Representatives agree to
enter into any agreement with any person or company to resolve any
action or any other pending or threatened claim concerning ATC that is
materially more favorable to that person or company than this Amended
Settlement Agreement is to Costco (including, without limitation, calling
for a lower conversion percentage, slower rate of conversion to ATC or
for completion of conversion to ATC at a later date than required by
Section 4.4), Class Counsel and Class Representative agree to notify
Costco promptly of the terms of such agreement. At Costco’s sole
discretion, it may adopt the materially more favorable terms in any such
agreement in place of its obligations under Section 4.4.”
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Lesson

▪

“Including, but not limited to” or similar
clauses are illustrative, but also limiting.

▪

Be sure when you use such phrasing,
you actually intend to limit the scope of
the subject matter to matters similar to
the illustrative examples.
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Can we fix it?
▪

If at any time prior to the completion of conversion and installation of
ATC, Class Counsel and Class Representatives agree to enter into any
agreement with any person or company to resolve any action or any
other pending or threatened claim concerning ATC this matter that is
materially more favorable to that person or company than this Amended
Settlement Agreement is to Costco (including, without limitation, calling
for a lower conversion percentage, slower rate of conversion to ATC or
for completion of conversion to ATC at a later date than required by
Section 4.4), Class Counsel and Class Representative agree to notify
Costco promptly of the terms of such agreement. At Costco’s sole
discretion, it may adopt the materially more favorable terms in any such
agreement in place of its obligations under Section 4.4.
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Pitfall No. 2: Misuse of Grammatical Tense
▪

Unova, Inc. v. Acer Inc., 363 F.3d 1278 (Fed. Cir. 2004)

▪

Unova hereby releases Compaq, its parents and its Subsidiaries from
liability for infringement of the smart battery patents

▪

Unova will not sue Compaq or its parents for infringement of the smart
battery patents by any “Compaq Products”

33
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Lesson

▪

Be sure that the grammatical tense in
which you draft the release is consistent
with your client’s risk management/risk
avoidance goals

▪

Be sure that the grammatical tense in
which you draft the release is consistent
throughout the release
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Can we fix it?
▪

Unova hereby releases Compaq, and its past, present and future
parents and its Subsidiaries from liability for infringement of the smart
battery patents

▪

Unova will not sue Compaq or its past, present and future parents for
infringement of the smart battery patents by any “Compaq Products

35

dwt.com

Pitfall No. 3: Carve-Outs/Reservations Create Ambiguity

▪

Tammone v. Dorr-Oliver, Inc., 84 F.Supp.2d 291 (D. Conn. 1999)

▪

“This release by Employee includes, but is not limited to, a release of
any rights or claims Employee may have under the Connecticut Fair
Employment Practices Act, Connecticut Protection of Employees Who
Disclose Their Employers Illegal Activities Act, Age Discrimination in
Employment Act …; Title VII …; the Equal Pay Act …; the Employee
Retirement Income Security Act of 1974, …; or any other federal, state
or local laws or regulations prohibiting employment discrimination or
regulating employment.”

▪

“It is understood that the question of whether the Field Engineering
position is exempt under the Fair Labor Standards Act is under review
by D-O and that this issue is not encompassed by this Agreement.”
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Lesson

▪

Make sure the language in your carveout/reservation does not conflict with your
release language
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Query?

▪

Would a covenant not to sue have
worked better here?
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More on Carve-Outs/Reservations
▪

BASCO, Inc. v. Buth-Na-Bodhaige dba The Body Shop, 198 F.3d 1053
(8th Cir. 1999)

▪

Very broad release of “any and all manner of action and actions, cause
and causes of action, suits, claims, demands … of every nature, kind
and description whatsoever, whether existing in law, equity or otherwise,
which Basco and Barbara Schonwetter against Buth ever had, now has
or which its/her successors or assigns can or may have from the
beginning of the world to the date of the execution of this Release,
relating to Buth, except for obligations under the Asset Purchase
Agreement, and surviving obligations under the Franchise Agreement
and any other franchise agreements between the parties.”
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Lesson

▪

Courts will interpret the words in a release
according to their common meaning, so
make sure the words used in your release
(when understood according to their
common meaning) convey your client’s
risk management/risk avoidance goals.
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Can we fix it?
▪

… “any and all manner of action and actions, cause and causes of
action, suits, claims, demands … of every nature, kind and description
whatsoever, whether existing in law, equity or otherwise, which Basco
and Barbara Schonwetter against Buth ever had, now has or which
its/her successors or assigns can or may have from the beginning of the
world to the date of the execution of this Release, relating to Buth,
except for current or future obligations under the Asset Purchase
Agreement, and surviving current or future obligations under the
Franchise Agreement and any other franchise agreements between the
parties.
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Pitfall No. 4: Poor Use of Designations
▪

Alexandrou v. Fromkin, No. 11-CV-5240-PKC (GRB), 2014 WL 3732742
(E.D.N.Y. July 25, 2014)

▪

Fromkin released “King Biscuit Entertainment Group, Inc., King Biscuit
Flower Hour Records, Inc., King Biscuit Music, Inc., KB Radio Corp., Win
Media LLC and Oxygen Records, Inc. and the respective former and
present shareholders, members, officers (including, without limitation, Kevin
Cain and George Alexandrou), directors, agents, representatives,
predecessors, successors, assigns, parent companies, affiliates, employees
and attorneys (individually and collectively, the ‘King Biscuit Parties’) of and
from any and all claims …”

▪

“Fromkin hereby covenants and agrees that he will not in the future
commence any legal proceedings against King Biscuit Parties (or any other
parties) in respect of any of the claims being released hereby; nor shall he
assent or facilitate any third-party in asserting claims, of any nature, against
the King Biscuit Parties.”
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Lesson

▪

Make sure that the designations you use to
identify parties and nonparties actually
accomplish your client’s risk
management/risk avoidance goals.

43

dwt.com

Can we fix it?
▪

Fromkin hereby covenants and agrees that he will not in the future
commence any legal proceedings against King Biscuit Parties (or any
other parties) in respect of any of the claims being released hereby; nor
shall he assent or facilitate any third-party person or entity in asserting
claims, of any nature, against the King Biscuit Parties.
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Pitfall No. 5: Incomplete Releasors
▪

Ferguson v. Ferrante, 664 Fed.Appx. 58 (2nd Cir. Nov. 7, 2016).

▪

“…the parties agree to release each other from all actions, causes of
action, suits, debts, dues, sums of money, accounts, bills, covenants,
contracts, controversies, agreements, promises, damages, judgments,
claims, counterclaims and demands whatsoever (collectively, ‘Claims’),
except for claims arising out of the breach of this Agreement or those
arising as a direct result of gross negligence, fraudulent conduct or
willful misconduct of a party hereto (including its principals, employees
and agents).”

▪

“Parties” is defined as “Aurora and Doug [Ferguson].”
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Lesson

▪

Be sure all the relevant players are
included in the release by name, or
document the justification for their
omission.
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Can we fix it?
▪

“Parties” is defined as “Aurora and its officers, employees, agents
and principals (including Matthew Ferrante) and Doug [Ferguson].

▪

“…the parties Aurora and its officers, employees, agents and
principals (including Matthew Ferrante), on the one hand, and
Doug Ferguson, on the other hand, agree to release each other from
all actions, causes of action, suits, debts, dues, sums of money,
accounts, bills, covenants, contracts, controversies, agreements,
promises, damages, judgments, claims, counterclaims and demands
whatsoever (collectively, ‘Claims’), except for claims arising out of the
breach of this Agreement or those arising as a direct result of gross
negligence, fraudulent conduct or willful misconduct of a party hereto
(including its principals, employees and agents).
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Pitfall No. 6: Bad Timing
▪

Baum v. County of Rockland, 337 F.Supp.2d 454 (S.D.N.Y. 2004).

▪

“…releases and discharges [Rockland Community College] … from all
actions, causes of action, suits, … and demands whatsoever in law,
admiralty or equity, which against the RELEASEE, the RELEASOR …
ever had, now have or hereafter can, shall or may, have for, upon or by
reason of any matter … from the beginning of the world to the day of the
date of this RELEASE.”
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Lesson

▪

Give intentional consideration to the date
on which the release agreement should be
executed.

▪

Are there any remaining obligations that
may impact the effectiveness of the release
from your client’s perspective?
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Query?

▪

Would a covenant not to sue have
sufficed in the interim?
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Pitfall No. 7: Failure to Consider Public Policy Protections

▪

Limitations on Scope of Release
▪ California Civil Code § 1668
▪ “All contracts which have for their object, directly or indirectly, to exempt anyone from
responsibility for his own fraud, or willful injury to the person or property of another, or
violation of law, whether willful or negligent, are against the policy of the law.”
▪ This protection cannot be waived.

▪ California Civil Code § 1542
▪ “A general release does not extend to claims that the creditor or releasing party does not
know or suspect to exist in his or her favor at the time of executing the release and that, if
known by him or her, would have materially affected his or her settlement with the debtor
or released party.”
▪ Unknown claims generally cannot be released, unless the release agreement specifically
indicates that the releasor is waiving the protections of Section 1542.
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Practice Note: Belts and Suspenders
▪

Covenant Not to Sue: Thomforde v. Int’l Business Machines Corp., 406
F.3d 500 (8th Cir. 2005).

▪

Covenant Not to Assist in Litigation: Yockey v. Horn, 880 F.2d 945 (7th
Cir. 1989).

▪

Covenant to Return Settlement Payment Upon Breach: Bell-AtlanticWashington DC v. Zaidi, 10 F.Supp.2d 575 (E.D. Va. 1997).
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But…
▪

Covenants that preclude opposing counsel from suing on behalf of other
clients generally are unethical and prohibited. See, e.g., Cal. R. Prof.
Conduct 1-500.
▪ A member shall not be a party to or participate in offering or making an agreement,
whether in connection with the settlement of a lawsuit or otherwise, if the agreement
restricts the right of a member to practice law, except that this rule shall not prohibit
such an agreement which:
▪ Is part of an employment, shareholders’ or partnership agreement among members
provided the restrictive agreement does not survive termination of the employment,
shareholder, or partnership relationship; or
▪ Requires payments to a member upon the member’s retirement from the practice of law;
or
▪ Is authorized by Business and Professions Code sections 6092.5(i), or 6093.
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Thank You!

Karen A. Henry

Counsel | Los Angeles
karenhenry@dwt.com
213.633.6832
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