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WHEN RECORDED, MAIL TO:
______________________
______________________
______________________
______________________

Tax Parcel No.: __________
GRANT OF EASEMENT
This Grant of Easement (the “Agreement”) is made as of the ___ day of ______, 20__, by ____,
LLC, a _____ limited liability company (“Grantor”), whose address is _______________, in favor of
_____ City, a _____ municipal corporation, whose address is _________ (“City”), and _____, an agency
of the State of ____ (“Agency”), whose address is _______________ (collectively “Grantees”). Grantor
and Grantees are sometimes individually referred to herein as a “Party” or collectively as the “Parties.”
RECITALS:
A.

Grantor is the owner of real property located in _____, _____, more particularly
described on Exhibit A attached hereto (“Grantor’s Property”).

B.

Grantor has relocated a storm drainage channel (the “Prior Channel”) that previously
conveyed Grantees’ storm water across Grantor’s Property.

C.

Grantor desires to grant to Grantees an easement for storm water drainage as more
particularly described below, to replace any rights Grantees may have to the Prior
Channel.

For good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, it is agreed as follows:
AGREEMENT:
1.
Grant of Easement. Grantor hereby grants to Grantees a nonexclusive easement
(the “Easement”) across the real property described on Exhibit B for the purpose of replacing, repairing,
maintaining, and operating a storm drainage channel (the “Drainage Channel”). The Easement is depicted
by the cross-hatching on the map attached as Exhibit C.
2.
Maintenance of Easement. Grantees shall be responsible for replacing, repairing,
maintaining, and operating the portion of the Drainage Channel within any pipes, as well as having
overall responsibility for operation of the Drainage Channel in connection with Grantees’ other drainage
systems. As an accommodation to Grantees, Grantor shall replace, repair, and maintain the portion of the
Drainage Channel that is not within the pipes, i.e. the open channel. All replacement, repair, maintenance
and operations shall be done in accordance with applicable laws and regulations.
3.
Easement in Gross; No Third Party Beneficiaries. The Easement shall be solely for the
benefit of Grantees and may not be transferred or assigned by them. There shall be no third party
beneficiaries of Grantees’ rights under this Agreement.
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4.
Release and Quitclaim of Rights Relating to Prior Channel. Grantees hereby release and
quitclaim to Grantor any rights they may have to any easement, license, or other agreement or interest in
real property related to the Prior Channel or to conveyance of Grantee’s storm water across Grantor’s
Property, whether such rights arise from prescriptive use, adverse possession, prior agreements, or any
other basis.
5.
Use of Easement by Grantor. Grantor may make any use of the Easement which will not
defeat, damage, or unreasonably interfere with the uses and purposes of the Easement as granted to
Grantees. Grantor may not, however, obstruct the use of the Easement by Grantees.
5.
Benefit and Burden. This Grant of Easement shall be for the benefit of Grantees, and
shall be binding upon Grantor and upon Grantor’s Property. The burdens of the Easement shall be
binding upon Grantor and Grantor’s successors, heirs, and assigns.
4.
Duration and Remedies; Preservation of Rights. The Easement herewith granted shall
remain in force and effect perpetually.
5.
Several Rights and Liability. The rights and liability of the Grantees hereunder shall be
joint and several.
6.
Environmental Laws. Each Party agrees to indemnify and hold the other Parties harmless
from and against any and all claims and liability that the indemnitee may suffer due to the spill,
contamination, or release of any Hazardous Substance or Hazardous Material (as such terms may be
defined in any applicable federal, state, or local law, rule, or regulation), which occur on or from the
Grantor’s Property or the Easement property into the environment, to the extent caused by the
indemnitor’s activities.
7.
Signature Authority. The persons who have executed this Grant of Easement represent
and warrant that they are duly authorized to execute this Agreement in their individual or representative
capacity as indicated.

[Remainder of page intentionally left blank. Signatures to follow.]
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IN WITNESS WHEREOF, this Grant of Easement has been executed as of the date first
above written.
GRANTOR
__________________________, LLC,
a _____ limited liability company

_______________________________________
By:
_____________
Its:
_____________

NOTARY BLOCK

GRANTEE
__________________________,
a _____ municipality

_______________________________________
By:
_____________
Its:
_____________

NOTARY BLOCK

__________________________,
a ____________

_______________________________________
By:
_____________
Its:
_____________

NOTARY BLOCK
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EXHIBIT A
Grantor’s Property
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EXHIBIT B
Easement Parcel
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EXHIBIT C
Map Depicting Easement
(See attached.)
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When Recorded Mail To:
_____________________
_____________________
_____________________
_____________________

EASEMENT AGREEMENT
(Access and Storm Water Drainage)
and
RELEASE
(Original Declaration for __________)

THIS EASEMENT AGREEMENT (this “Agreement”) is made and entered into this ___ day of
____, 20__ (the “Effective Date”), by and between _________________, a _____ limited liability
company (“Company 1”), __________________, LLC., a ____ limited liability company (“Company 2”)
and ___________, LLC, a _____ limited liability company (“Company 3”). Company 1 and Company 2
are referred to collectively as “ABC Street Owner.” ABC Street Owner and Company 3 are sometimes
referred to individually as a “Party” and collectively as the “Parties.”
RECITALS:
A.

Company 1 and Company 2 are the sole owners of an office condominium project located
at XXXX ABC Street, ____________, _______. The property owned by Company 1 is
described more particularly on the attached Exhibit A (“Company 1 Property”), and the
property owned by Company 2 is described more particularly on the attached Exhibit B
(“Company 2 Property”). The Company 1 Property and Company 2 Property are referred
to collectively as the “ABC Street Property.”

C.

Company 3 is the owner of certain property adjacent to the ABC Street Property, which is
described more particularly on the attached Exhibit C (“Company 3 Property”). The
ABC Street Property and Company 3 Property are referred to collectively as the
“Properties.” The Properties are depicted on a portion of the Company 3 Business Park
Plat ‘A’ attached as Exhibit D.

D.

On or about _______, 20__, _______________, LLC, a _______ limited liability
company, as the original Declarant (“Original Declarant”) executed a Declaration of
Covenants, Conditions and Restrictions which was recorded in the Official Records on
__________, 20__ as Entry No. ___________ (the “Original Declaration”), relating to
______ Subdivision. The property description for the Original Declaration included the
ABC Street Property, although neither the ABC Street Owners nor their predecessors
executed the Original Declaration.

E.

One of the entrances (the “Company 3 Entrance”) providing access (off of _____ Street
directly across from _________) to the Properties is located entirely on the Company 3
Property. The other entrance (the “Shared Entrance”) also provides access (along the
northeast side of the ABC Street Property) to the Properties and is located partially on
both of the Properties. The Company 3 Entrance and the Shared Entrance, which are
1
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referred to collectively as the “Two Entrances” are more particularly described on the
attached Exhibit E. Exhibit E provides separate legal descriptions for the portion of the
Shared Entrance located on the ABC Street Property and the portion of the Shared
Entrance located on the Company 3 Property.
F.

Company 3 desires to convey to ABC Street Owner a perpetual easement over the Two
Entrances for access; and ABC Street Owner desires to convey to Company 3 a perpetual
easement over the Shared Entrance for access.

H.

Company 3 also owns a storm water drainage system, on the Company 3 Property and on
additional land owned by Company 3, consisting of drainage pipes and a drainage pond
(the “Company 3 Drainage System”).

I.

ABC Street Owner desires to discharge Storm water from their ABC Street Property into
the Company 3 Drainage System, and Company 3 desires to provide to ABC Street
Owner an easement for such discharge.

J.

ABC Street Owner agrees to grant Company 3 a concurrent easement on the ABC Street
Property to construct a connection of the ABC Street Property’s drainage system to the
Company 3 Drainage System (the “Drainage Connection”) as depicted in Exhibit F.

NOW THEREFORE, for good and valuable consideration, pursuant to a separate letter agreement
and the mutual covenants and promises contained herein, the Parties agree as follows:
AGREEMENT:

1.

Grant of Access Easements.

(a)
Company 3 hereby grants to ABC Street Owner and their agents, customers,
invitees, licensees, tenants and employees a perpetual, non-exclusive easement (the “Two Entrances
Easement”) for vehicular and pedestrian access, ingress and egress and for no other purpose on, over, and
across the Company 3 Entrance and the portion of the Shared Entrance located on the Company 3
Property suitable for vehicular access. The Two Entrances Easement shall be appurtenant to and inure to
the benefit of the ABC Street Property and shall be binding upon Company 3 and their successors, assigns
and any person acquiring, leasing or otherwise owning an interest in the Company 3 Entrance and that
portion of the Shared Entrance located on the Company 3 Property.
(b)
ABC Street Owner hereby grants to Company 3 and their agents, customers,
invitees, licensees, tenants and employees a perpetual, non-exclusive easement for vehicular access,
ingress and egress and for no other purpose on, over, and across the portion of the Shared Entrance
located on the ABC Street Property (the “Company 3 Entrance Easement”). The Company 3 Entrance
Easement shall be appurtenant to and inure to the benefit of the Company 3 Property and shall be binding
upon ABC Street Owner and their successors, assigns and any person acquiring, leasing or otherwise
owning an interest in the Shared Entrance.
(c)
The Two Entrances Easement and the Company 3 Entrance Easement are
referred to collectively as the “Access Easements”.

2.
Improvements to the Properties; Rules and Regulations. Notwithstanding anything to
the contrary in Section 1, ABC Street Owner acknowledges Company 3’s right to develop the Company 3
Property. Company 3 has the right, at its cost, to construct and reconfigure parking on the Company 3
2
SLC_5106389.1

Property Area and to relocate the Two Entrances, including the portion of the Shared Entrance on the
ABC Street Property. In the event Company 3 relocates one or both of the Two Entrances, the Parties
will execute and record an amendment to this Agreement to reflect such change. Company 3 also has the
right, at its cost, to reconfigure the drive aisles on the ABC Street Property as necessary to connect to the
drive aisles on the Company 3 Property. Company 3 reserves the right to impose reasonable rules and
regulations regarding the vehicular access, ingress and egress, and parking on, over, and across the
Company 3 Property and the Two Entrances, providing that any such rules and regulations do not
unreasonably affect ABC Street Property Owner’s use of their Property.

3.
Subject to All Matters of Record. The Easements created herein shall be subject to all
matters of record or otherwise discoverable by a survey or inspection of the Properties.
4.
Maintenance. ABC Street Property Owner shall maintain the Two Entrances in a good
condition and in accordance with all applicable laws, without reimbursement of any costs or expenses
from Company 3, until the earlier of the date when Company 3: (i) elects in writing to maintain the Two
Entrances; or (ii) completes construction of the drive aisles and parking stalls on the Company 3
Property. Upon such date, Company 3 shall maintain the Two Entrances in a good condition and in
accordance with all applicable laws. ABC Street Owner shall be responsible for thirteen percent (13%) of
all maintenance costs relating only to the Two Entrances incurred by Company 3 (the “Proportionate
Share”) and shall pay Company 3 within thirty (30) days of receipt of an invoice. Each Party grants to
the other and their agents a perpetual, non-exclusive easement and right of way for such maintenance over
its portion of the Two Entrances appurtenant to the other Party’s property within the Two Entrances. The
maintenance obligations described in this Section 4 shall include maintenance, repair and replacement of
the road base, asphalt paving, curb and gutter, shoulder, striping, sidewalks and/or walkways, landscaped
areas, and other elements of the improvements within the Two Entrances, as well as snow plowing and
other maintenance activities.
5.
Closing of Easement Property. Either Party may close any part of the Easements
located on its property for such periods of time as reasonably may be necessary to prevent the public from
obtaining prescriptive rights or to make repairs or alterations. In such event, the Party seeking to close the
area shall provide notice to the other in advance of any such closure. Except as specifically set forth
above in this Section 5, no Party shall permit to be constructed or placed on the portion of the Two
Entrances located on such owner’s parcel any fence, wall, barricade or other obstruction, whether
temporary or permanent in nature, that limits or impairs pedestrian or vehicular traffic over any part of the
Properties, or shall otherwise obstruct or interfere with the free flow of such traffic.
6.
Grant of Storm Water Drainage Discharge Easement. Company 3 hereby grants to
ABC Street Owner a non-exclusive easement allowing ABC Street Owner to discharge Storm Water
Runoff into the Company 3 Drainage System (the “Storm Water Easement”). Such discharge of Storm
Water Runoff shall be diverted by ABC Street Owner into the Drainage Connection to be constructed by
Company 3 at the southern corner of the _____ Street Property. No Storm Water Runoff may be
discharged by ABC Street Owner into the Company 3 Drainage System or onto the Company 3 Property
other than at the Drainage Connection or such other connection point as may be designated by
Company 3 to ABC Street Owner from time to time, and no discharges may be made into the Company 3
Drainage System of substances other than Storm Water Runoff. “Storm Water Runoff” shall consist of
runoff (from parks and yards, sidewalks, streets, driveways, parking lots, and other structures on the ABC
Street Property) comprised solely of water from rain, snow, hail, sleet, or any other natural precipitation
(“Storm Water”). Such Storm Water Runoff shall not exceed historic rates of flow of such Storm Water
Runoff, which, for purposes of this Agreement, are agreed to be not in excess of .2286 cubic feet per
second. ABC Street Owner agrees to follow such reasonable rules and procedures as Company 3 may
specify, from time to time, relating to use of the Company 3 Drainage System. In the event municipal,
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state or federal regulations or law allows, or even requires, additional discharge, ABC Street Owner,
without the prior written consent of Company 3, shall not be allowed to discharge additional Storm Water
or other substances into the Company 3 Drainage System.

7.
Construction and Maintenance of Drainage System Improvements. The Parties
recognize and acknowledge that portions of the Company 3 Drainage System have not yet been
completed. The Drainage Connection will be constructed by Company 3 and its agents at its expense, and
upon completion of the Drainage Connection, the Drainage Connection will become property of ABC
Street Owner. ABC Street Owner grants Company 3 a non-exclusive easement across such portions of the
ABC Street Property as may be reasonably necessary to construct and install the Drainage Connection.
Company 3 agrees to return said portions to as near their original pre-construction conditions as
reasonably possible, and to keep the ABC Street Property free from mechanics’ lien claims or similar
liens arising on account of any act by or on behalf of Company 3.
8.

Maintenance of Connection Pipe and Company 3 Drainage System. Company 3
agrees to provide maintenance for the Company 3 Drainage System. ABC Street Owner shall pay all
costs of maintenance, repair, and reconstruction of their Drainage Connection to the boundaries of their
property lines. ABC Street Owner additionally agrees to pay a Proportionate Share (determined to be
13%) of the costs of maintaining, repairing, replacing, and upgrading any and all portions of the
Company 3 Drainage System through which storm water discharged from the ABC Street Property
directly flows, including the Storm Water pond and associated out fall, but excluding future construction
of and relating to drainage connections outside the boundaries of their property lines. ABC Street Owner
shall pay Company 3 within thirty (30) days of receipt of an invoice.

9.
Hazardous Materials and Other Liability. ABC Street Owner will discharge only
Storm Water into the Company 3 Drainage System. ABC Street Owner agrees that they will not
discharge, or allow to be discharged, Hazardous Materials from ABC Street Property into the Company 3
Drainage System. “Hazardous Materials” shall mean and refer to the following: petroleum products and
fractions thereof, asbestos, asbestos containing materials, urea formaldehyde, polychlorinated biphenyls,
radioactive materials and all other dangerous, toxic or hazardous pollutants, contaminants, chemicals,
materials, substances and wastes listed or identified in, or regulated by, any Environmental Law, and
“Environmental Laws” shall mean and refer to the following: all federal, state, county, municipal, local,
and other statutes, laws, ordinances and regulations which relate to or deal with human health or the
environment, all as may be amended from time to time. Company 3 shall have the right immediately to
clean up and/or repair damage caused by ABC Street Owner’s violation of this provision, or to cause
ABC Street Owner to clean up and/or repair said damages; however, if time reasonably permits, the ABC
Street Owner will be provided written notice and the first option to cure, clean up and/or repair the
damage. The ABC Street Owner shall be responsible for all said costs of clean-up and/or repairs.
Company 3 shall have the right at any time to terminate the Drainage Connection if ABC Street Owner
violates these provisions, and if terminated ABC Street Owner shall indemnify and hold Company 3
harmless against any consequences of said termination. If a Storm Water Permit is required for the
activities on and/or discharges from the ABC Street Property, ABC Street Owner agrees to obtain that
permit and comply with it.
10.

Definition of Easements. The Access Easements defined in Section 1 (c) and the Storm
Water Easement defined in Section 6 are collectively referred to as the “Easements”.

11.
Indemnification and Insurance. Each Party hereby agrees to indemnify and save the
other Party harmless from any and all liability, damage, expense, causes of action, suits, claims, or
judgments (including, without limitation, reasonable attorneys’ fees) arising in connection with the use of
such other Party’s property pursuant to this Agreement, unless caused by the negligence or willful
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misconduct of such other Party. Each Party, to cover its obligations under this Section 10, shall obtain
and carry at all times commercial general liability insurance providing not less than $2,000,000.00 in
coverage or such greater amount as is customary from time to time for comparable properties in the
______, _____, metropolitan area. All such insurance will be maintained with reputable, financially
responsible insurance companies, and each Party, upon request of the other Party, shall furnish such other
Party with a certificate of insurance or other evidence of the required insurance.

12.
Condemnation. In the event the whole or any part of the areas encumbered by the
Easements is taken by right of eminent domain or any similar authority of law (or in lieu of such
condemnation or under threat of condemnation), the entire award for the value of the land and
improvements so taken shall belong to the owner of that portion of the property so taken. No other Party
shall claim any portion of such award by virtue of any interest created by this Agreement; provided,
however, any such other Party may file a collateral claim with the condemning authority over and above
the value of the land or improvements being so taken to the extent of any damage suffered by such Party
resulting from the severance of the area so taken. In the event of a partial taking, the owner of the portion
of the property so condemned shall, at its sole discretion, either restore the remaining portion of the area
subject to the Easements owned by such Party as nearly as possible to the condition existing just prior to
such condemnation or repair the area not taken and landscape any areas left unimproved in an attractive
manner, without contribution from any Party of the area not so taken. In all events, the owner of the
portion of the property so condemned shall complete the restoration or repair in a manner which will
allow the remaining area subject to the Easements to continue to be used for its intended purposes.
13.
Easement Area Restoration. In the event the whole or any part of the area encumbered
by the Access Easements is damaged or destroyed, the owner of such property shall promptly repair,
restore or rebuild the area encumbered by the Easements so damaged or destroyed so that the restored
portions of the area shall (a) be in the condition existing immediately prior to such damage or destruction,
and (b) comply with the applicable requirements of this Agreement.
In the event the whole or any part of the area encumbered by the Storm Water Easement
is damaged or destroyed, Company 3 shall promptly repair, restore or rebuild the portion of the
Company 3 Drainage System encumbered by the Easement, so damaged or destroyed, so that the restored
portions of the Company 3 Drainage System shall (a) be in the condition existing immediately prior to
such damage or destruction, and (b) comply with the applicable requirements of this Agreement. ABC
Street Owner shall promptly repair, restore or rebuild the portion of the Drainage Connection so damaged
or destroyed, so that the restored portions of the Drainage Connection shall (a) be in the condition existing
immediately prior to such damage or destruction, and (b) comply with the applicable requirement of this
Agreement.
All costs of repair, restoration, or rebuilding shall be shared in accordance with the parties’
Proportionate Share (as to the Access Easements) or Drainage Proportionate Share (as to the Storm Water
Easement).

14.
Default by a Party. If either Party fails to comply with the provisions of this
Agreement, the other Party may (but is not obligated to), after giving at least thirty (30) days’ written
notice to the defaulting Party, perform or cause to be performed such work or pay such sums as are
necessary to comply with the terms of this Agreement. In such event, all sums reasonably expended and
all costs and expenses reasonably incurred by the performing Party in connection with such work shall
bear interest from the date expended or incurred (as the case may be) at the rate of eight percent (8%) per
annum until paid or otherwise satisfied in full, and shall be paid within thirty (30) days to the performing
Party by the defaulting Party on written demand. No breach of this Agreement shall entitle any Party to
cancel, rescind, or otherwise terminate this Agreement (but such limitation shall not affect any other right
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or remedy or limit any obligation that any Party may have under this Agreement by reason of such
breach). Company 3 may at its sole option exercise all remedies contained in Section 9 relating to
Hazardous Materials in addition to or in lieu of any remedies of this Section. Each Party shall act
hereunder in a commercially reasonable manner to minimize interference with the activities of any other
Party. Notwithstanding any provision in this Section 13 to the contrary, in no event shall any Party be
liable to any other Party for indirect, special, punitive, or consequential damages, including, without
limitation, lost profits.

15.

Mortgagee Consent and Subordination; Mortgagee Protection; Association Consent
and Subordination.
(a)
Company 1 represents that there is no mortgagee that presently encumbers
Company 1’s property that is affected by the Easements.
(b)
Company 2 represents that ____ and ____ are the only mortgagees that
presently encumber Company 2’s property that is affected by the Easements (collectively, the
“Company 2 Lenders”).
Company 2 shall provide Company 3 with an original consent and
subordination, executed and acknowledged by each of the Company 2 Lenders, in the respective forms
attached to this Agreement as Exhibit G (collectively the “Company 2 Consents and Agreements”),
within sixty (60) days following the Effective Date. In the event Company 2 does not provide
Company 3 the Company 2 Consents and Subordinations within such sixty (60) day period, Company 3
may terminate this Agreement.
(c)
Company 3 represents that Manufacturers and Traders Trust Company is the
only mortgagee that presently encumbers Company 3’s property that is affected by the Easements
(“Company 3 Lender”). Company 3 shall provide ABC Street Property with an original consent and
subordination, executed and acknowledged by the Company 3 Lender, in the form attached to this
Agreement as Exhibit H (the “Company 3 Consent and Subordination”), within sixty (60) days following
the Effective Date. In the event Company 3 does not provide ABC Street Property with the Company 3
Consent and Subordination within such sixty (60) day period, ABC Street Owners (acting together) may
terminate this Agreement. In such case, the Parties will cooperate to restore all matters and circumstances
as they were prior to the Effective Date of this Agreement.
(d)
Unless and until it enters into possession or acquires title pursuant to foreclosure
of any arrangement or proceeding in lieu of foreclosure, any mortgagee under any mortgage affecting any
part of the properties that are the subject of the Easements shall have no obligation to take any action to
comply with, and may not be compelled to take any action to comply with, this Agreement. Any Party,
on delivering to the other Party any notice, demand or other communication pursuant to the provisions of
this Agreement, shall at the same time deliver (by means authorized in Section 27 below), copies of such
notice to each mortgagee, if any, at the latest address provided to such Party by such mortgagee or the
other Party. Although otherwise effective with respect to the Party receiving such notice, no notice
delivered to any Party shall affect any mortgagee or such mortgagee’s rights under this Section 14 unless
a copy of such notice has been delivered to such mortgagee in accordance with the immediately preceding
sentence. Each Party or their mortgagee shall have the right to remedy a default, or cause the same to be
remedied, within the time allowed to the defaulting Party plus, in the case of monetary defaults, an
additional fifteen (15) days and, in the case of non-monetary defaults, an additional thirty (30) days;
provided, however, that if a non-monetary default reasonably requires more than thirty (30) days to cure,
each mortgagee shall have the right to remedy such default if such mortgagee commences such cure
within such thirty (30) day period and thereafter diligently prosecutes such cure to completion.
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(e)
Company 2 and Company 1 jointly and severally represent that they are the sole
owners of the ABC Street Property and the sole members of any association of unit owners, whether or
not registered with the ____ Department of Commerce, having authority to govern the _____ Office
Condominiums (the “Condominium Association”) created under that certain Declaration of
Condominium for _____ Office Condominiums, an expandable condominium project (including
association bylaws) recorded _____ as Entry No. _____ of the official records of the _____ County,
_____ Recorder, as amended (the “Condominium Declaration”). Company 2 and Company 1, in their
capacities as sole owners of ABC Street Property and sole members of any Condominium Association,
hereby represent that they are duly authorized to execute this Agreement and subject the ABC Street
Property to the benefits and burdens of the Easements. Company 1 and Company 2 agree that they and
their successors and assigns will, personally, and in any future proceedings of any Condominium
Association, affirm and comply with this Agreement (including any modifications of common areas
managed by the Condominium Association), subordinate the liens of the Condominium Association to the
terms of this Agreement, and not take actions contrary to this Agreement.
15.
Original Declaration of CC&Rs. ABC Street Owner acknowledges that the Original
Declaration of Covenants, Conditions and Restrictions was recorded on _____ as Entry No. _____ of the
official records of the ____ County, ____ Recorder (the “CC&Rs”) against the ABC Street Property,
although the Original Declaration was not executed by ABC Street Owner or its predecessor. ABC Street
Owner further acknowledges that Company 3, acting as successor to the Original Declarant, may amend
and restate the Original Declaration to remove the ABC Street Property from the provisions of the
Original Declaration, as well as making other amendments to the Original Declaration. The Parties agree
to proceed with such action, as well as to cooperate in the production and signing of future documents as
reasonably may be necessary to effectuate such removal. ABC Street Owner, for itself and for its
successors and assigns agrees to and does hereby release Company 3, _______________, LLC, _______
Property Owners Association, Inc., _________________, LLC, and ___________, their affiliates, agents,
employees, attorneys, representatives, shareholders, officers, directors, parents, predecessors, successors,
subsidiaries, from all claims, demands, liability, damages, actions, causes of action, attorney’s fees, costs,
expenses, or suits of whatsoever nature, direct or indirect, in law or in equity, known, unknown, fixed or
contingent, liquidated or unliquidated, whether or not asserted, arising from or relating to the Original
Declaration or the recording of the Original Declaration against the ABC Street Property; Company 3
correspondingly releases ABC Street Owner.
16.
Attorneys’ Fees. In the event any action is commenced by either Party against the other
Party in connection with this Agreement, the prevailing Party shall be entitled to its costs and expenses,
including reasonable attorneys’ fees, the amount of which shall be fixed by the court and made a part of
any judgment rendered.
17.
Incorporation of Recitals and Exhibits. The Recitals located at the beginning of this
Agreement are incorporated herein by reference. The Exhibits attached to this Agreement are also hereby
incorporated into this Agreement. In the event of any conflict between the legal descriptions in the
Exhibits and the depictions of the same property, the depictions shall control.
18.
Amendments. This Agreement shall be amended only by a written and recorded
instrument signed by the Parties affected by the amendment.
19.
Termination. In addition to the termination rights granted in Section 14 above, this
Agreement may be terminated at any time by a written and recorded instrument executed by the Parties
for such purpose.
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20.
Entire Agreement. This agreement sets forth the entire understanding of the Parties
with respect to the subject matter of this Agreement.
21.
Applicable Law. This Agreement shall be governed by and construed and enforced in
accordance with the laws of the State of _____ without giving effect to its conflict of laws principles
22.
Authority. The undersigned represent and warrant that each of them has been duly
authorized by all necessary corporate or company action, as appropriate, to execute this Agreement for
and on behalf of the respective Parties. The undersigned each further represents and warrants that this
Agreement, when fully executed, shall constitute a legal, valid, and binding agreement for such Party,
enforceable in accordance with its terms.
23.
Captions. The captions to the sections of this Agreement are for convenience only and
shall in no way affect the manner in which any provision thereof is construed.
24.
No Relationship. The Parties hereto do not, by this Agreement nor by either Parties’
acts, become principal and agent, limited or general partners, joint venturers or of any other similar
relationship of each other in the conduct of their respective businesses, or otherwise.
25.
No Waiver. Failure of a Party hereto to insist upon strict performance of any provisions
hereof shall not be construed as a waiver for future purposes with respect to any such provision or option.
No provision of this instrument shall be deemed to have been waived unless such waiver is in writing and
signed by the Party alleged to have waived its rights.
26.
No Dedication. Nothing contained in this Agreement will be deemed to be a gift or a
dedication of any portion of the Properties to the general public or for the use by or benefit of the general
public for any public purpose whatsoever, it being the intention of the Parties that this Agreement will be
strictly limited to and for the purpose expressed herein.
27.
Notices. All notices made pursuant to this Agreement shall be in writing and shall be
given by personal delivery to a responsible person, by deposit in the United States mail (certified mail,
return receipt requested, postage prepaid), or by express delivery service, freight prepaid. Notices shall
be delivered or addressed to the Parties at the following addresses, or at such other address as a Party may
designate in writing:
Company 1:

________________________

Company 2:

Company 3:

________________________
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With a copy to:

________________________

In addition, notices shall be given to the Parties’ mortgagees, if any, at such addresses as have
been or shall be provided by the Parties to each other from time to time. The Parties agree to provide
each other with notice of changes of mortgagees and such mortgagees’ contact information from time to
time. The date when such notice is deemed to have been given, received and become effective shall be
the date on which the notice is delivered, if notice is given by personal delivery, or the date of actual
receipt, if the notice is sent through the United States mail or by express delivery service.
28.
Partial Invalidity. If any term, provision, covenant or condition of this Agreement, or
any application thereof, is held by a court of competent jurisdiction to be invalid, void or unenforceable,
then all terms, provisions, covenants and conditions of this Agreement, and all applications thereof, not
held invalid, void or unenforceable, shall continue in full force and effect and shall in no way be affected,
impaired or invalidated thereby.
29.
Counterparts. This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall be an original, but all such counterparts shall constitute one and
the same agreement.
30.
Force Majeure and Reasonableness. Any Party or other person obligated under this
Agreement shall be excused from performing any obligation set forth in this Agreement, except the
payment of money, so long as (but only so long as) the performance of such obligation is prevented or
delayed by an act of God, weather, avalanche, fire, earthquake, flood, explosion, act of the elements, war,
invasion, insurrection, riot, malicious mischief, vandalism, larceny, inability to procure or general
shortage of labor, equipment, facilities, materials or supplies in the open market, failure of transportation,
strikes, lockouts, order of government or civil defense authorities or any other cause reasonably beyond
the control of the Party or other person prevented or delayed.
31.
Transfer of Property; Release On Transfer. If any Party transfers ownership of the
property encumbered by any of the Easements, the transferee automatically shall be deemed to have
assumed and agreed to be bound personally by the covenants of such transferring Party contained in this
Agreement and shall be deemed to be such Party for purposes of this Agreement. On and after the date a
Party transfers (other than merely for purposes of security) or is otherwise divested of such Party’s
interest in any such property, such Party shall be relieved of all liabilities and obligations under this
Agreement related to such property as of the date of recordation in the official records of the instrument
effecting such transfer, except for such liabilities or obligations as may have accrued as of the date of
such transfer or divestiture. Notwithstanding any language to the contrary in this Agreement, so long as
Company 3 remains an owner of any portion of the Company 3 Property, Company 3 shall retain
responsibility for the obligations and rights of Company 3 set forth in this Agreement (including the
rights to terminate this Agreement or bring an action for default by the other Party).
32.
No Merger. The easements, covenants, restrictions and other provisions contained in
this Agreement shall remain in full force and effect despite the fact that the properties that are
encumbered by the Easements may be owned by the same person from time to time, and such easements,
covenants, restrictions and other provisions will not be terminated by the doctrine of merger or otherwise,
unless this Agreement is terminated in accordance with its terms.
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33.
Covenants Run with the Land. This Agreement shall constitute a covenant running
with the land, and shall be binding on and shall inure to the benefit of each Party holding an interest in the
properties encumbered by the Easements and their respective successors and assigns, all of which persons
may enforce any obligation created by this Agreement.
34.
Joint and Several Liability. Company 2 and Company 1 shall be jointly and severally
liable for the obligations of ABC Street Owner under this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the Effective
Date first written above.

ABC STREET OWNER:
COMPANY 1
a ______ limited liability company

By:
Its:
NOTARY BLOCK
COMPANY 2
a _____ limited liability company

By:
Its:
NOTARY BLOCK
COMPANY 3:
COMPANY 3
a _____ limited liability company

By:
Its:

NOTARY BLOCK
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EXHIBIT A
LEGAL DESCRIPTION OF COMPANY 1 PROPERTY
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EXHIBIT B
LEGAL DESCRIPTION OF COMPANY 2 PROPERTY
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EXHIBIT C
LEGAL DESCRIPTION OF COMPANY 3 PROPERTY

13
SLC_5106389.1

EXHIBIT D
PORTION OF COMPANY 3 BUSINESS PARK PLAT ‘A’
SHOWING PROPERTIES
(Attached)
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EXHIBIT E
LEGAL DESCRIPTION OF THE ENTRANCES
(Attached)
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EXHIBIT F
PLAN SHOWING DRAINAGE CONNECTION
(Attached)
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EXHIBIT G
(FORMS OF) COMPANY 2 CONSENTS AND AGREEMENTS

(Attached)
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CONSENT, SUBORDINATION AND NONDISTURBANCE
COVENANT OF LIENHOLDER

The undersigned beneficiary (“Lienholder”) under that certain Deed of Trust dated _____ and
recorded _____, as Entry No. _____ in the Official Records of the _____County, _____ Recorder (the
“Deed of Trust”), that certain Assignment of Rents dated _____ and recorded _____ as Entry No. _____
in the Official Records of the _____County, _____Recorder (the “Assignment of Rents”), and that certain
UCC Financing Statement recorded on _____ as Entry No. _____ of the Official Records and a
continuation statement recorded _____ as Entry No. _____ of the Official Records of the _____ County,
_____ Recorder (collectively, the “Fixture Filing”), which affect the property described in the attached
Schedule 1, consents to all of the provisions contained in that certain Joint Access and Parking Easement
Agreement dated ___________ and recorded on _________________ as Entry No.
____________________ in the Official Records of _____ County, ______ Recorder (the “Easement
Agreement”), and covenants and agrees that the lien of the Deed of Trust, Assignment of Rents, and
Fixture Filing shall be junior, subordinate, and subject to the Easement Agreement, and that any
foreclosure of the Deed of Trust, Assignment of Rents, and Fixture Filing, whether judicially or through
the exercise of power of sale, or the exercise of any other rights and remedies thereunder, shall not
terminate or otherwise adversely affect the continuing validity and enforceability of any of the terms and
provisions of the Easement Agreement.
Dated this ______ day of _________________, 20__.
____________________________
________________________________
By: _____________________________
Its: _______________________________
NOTARY BLOCK
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SCHEDULE 1
LEGAL DESCRIPTION
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CONSENT, SUBORDINATION AND NONDISTURBANCE
COVENANT OF LIENHOLDER
The undersigned beneficiary (“Lienholder”) under that certain Trust Deed Fixture Filing and
Assignment of Rents dated _____ and recorded _____, as Entry No. _____ in the Official Records of the
_____ County, _____ Recorder (the “Deed of Trust”), which affects the property described in the
attached Schedule 1, consents to all of the provisions contained in that certain Joint Access and Parking
Easement Agreement dated ________ and recorded on _________ as Entry No. _______ in the Official
Records of _____ County, _____ Recorder (the “Easement Agreement”), and covenants and agrees that
the lien of the Deed of Trust shall be junior, subordinate, and subject to the Easement Agreement, and that
any foreclosure of the Deed of Trust, whether judicially or through the exercise of power of sale, or the
exercise of any other rights and remedies thereunder shall not terminate or otherwise adversely affect the
continuing validity and enforceability of any of the terms and provisions of the Easement Agreement.
Dated this ______ day of _________________, 20__.
___________________________

________________________________
By: _____________________________
Its: _____________________________
NOTARY BLOCK
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SCHEDULE 1
LEGAL DESCRIPTION
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EXHIBIT H
(FORM OF) COMPANY 3 CONSENT AND SUBORDINATION
(Attached)
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CONSENT, SUBORDINATION AND NONDISTURBANCE
COVENANT OF LIENHOLDER
The undersigned beneficiary (“Lienholder”) under that certain Deed of Trust, Assignment and
Security Agreement dated _____, and recorded _____, as Entry No. _____ of the Official Records of
_____ County, _____ Recorder (the “Deed of Trust”), which affects the property described in the
attached Schedule 1, consents to all of the provisions contained in that certain Joint Access Easement
Agreement dated _____, and recorded _____, as Entry No. _____ of the Official Records of _____
County, _____ Recorder (the “Easement Agreement”), and covenants and agrees that the lien of the Deed
of Trust shall be junior, subordinate, and subject to the Easement Agreement, and that any foreclosure of
the Deed of Trust, whether judicially or through the exercise of power of sale, or the exercise of any other
rights and remedies thereunder shall not terminate or otherwise adversely affect the continuing validity
and enforceability of any of the terms and provisions of the Easement Agreement.
Dated this ______ day of _________________, 20__.

______________________________

________________________________
By: _____________________________
Its: _____________________________
NOTARY BLOCK
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SCHEDULE 1
LEGAL DESCRIPTION
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WHEN RECORDED, RETURN TO:
______________________
______________________
______________________
______________________

DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND GRANT OF EASEMENTS
FOR
__________________________________________
THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND GRANT OF
EASEMENTS FOR _______________ (the “Declaration”) is made and entered into as of the ____ day of
_________, 20__, by ______________________, LLC, a ________ limited liability company
(“Declarant”).
RECITALS:
A.

Declarant is the owner of approximately _____ acres of unimproved land located in _____
County, State of ____, which is described on the attached “Exhibit A” (the “Property”),
which is incorporated herein by this reference.

B.

Declarant is the sole owner of the Property.

C.

Declarant hereby subjects all of the Property to this Declaration.

D.

Declarant intends to develop the Property as a planned commercial retail, hospitality, and
office center to be known as “______________________,” and desires to impose upon the
Property certain covenants, conditions, easements, restrictions, charges, agreements,
reservations, and other encumbrances. Such covenants, conditions, easements, restrictions,
charges, agreements, reservations, and other encumbrances shall run with the land and be
binding on the Property and benefit the Property and Declarant and Manager as set forth
herein. Declarant desires and intends that the Owners and any other Person hereafter
acquiring any interest in the Property shall at all times enjoy the benefits of and hold their
interests subject to the terms contained in this Declaration.

E.

Declarant intends the Property to include certain Common Areas and Facilities. Declarant
intends such Common Areas and Facilities to be maintained, repaired and replaced, as
necessary by Manager.

F.

In order to facilitate the orderly development and use of the Property, Declarant desires to
record this Declaration for the benefit of the Property, Declarant, Manager and eventual
Owners and Occupants of the Property.
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NOW, THEREFORE, in consideration of the above recitals (which are incorporated by
reference into this Declaration), Declarant hereby covenants, agrees, and declares that the Property and
every part thereof shall be held, transferred, sold, hypothecated, encumbered, conveyed, leased, subleased
and occupied, built upon or otherwise used, improved or transferred, in whole or in part, subject to the
covenants, conditions, easements, restrictions, charges, agreements, reservations, and other encumbrances
set forth below.
DECLARATION:

1.

Definitions. As used in this Declaration, each of the following terms shall have the
indicated meanings:
1.1
“Access Areas” means all areas within each Lot or which are appurtenant rights to
each Lot intended to be used at any time and from time-to-time as traffic lanes, driveways, sidewalks,
walkways or similar areas for ingress and egress of vehicles and pedestrians, which areas may change for
a particular Lot when that Lot is developed or redeveloped. Access Areas do not include any portion of a
Lot on which a Building is located at any time or from time-to-time, unless such Building is a parking
structure expressly designated as an Access Area.
1.2
“Approved Plans” shall mean the grading, drainage, and utility plans for a Lot, and
the plans for construction of all other Improvements for a Lot, including plans for (i) any Building and
Access Areas and Landscaping Improvements, and (ii) any additions, remodeling, reconstruction or other
alteration of existing Improvements, all as approved in writing by Declarant.

1.3
“Assessments” means all General Assessments, Limited Assessments, Special
Assessments and any other fees and charges, including all installments thereof, as may be levied in
accordance with Section 8 of this Declaration.
1.4

“Budget” has the meaning set forth in Section 7.1.

1.5

“Budget Objection Notice” has the meaning set forth in Section 7.2.

1.6
“Building” means any permanently enclosed structure placed, constructed or
located on a Lot, which for the purpose of this Declaration shall include any building appurtenances such
as stairs leading to or from a door, canopies, supports, loading docks, truck ramps, and other outward
extensions of such structure.
1.7
“Building Area” means all of those areas on each Lot on which a Building may be
erected, in compliance with the applicable Governmental Requirements. Except as otherwise specifically
set forth in this Declaration, one or more Buildings may be located within a Building Area.
1.8
“Buildable Square Footage” means the aggregate square footage of the Building(s)
located on a Lot, unless no Building has been constructed, in which case Buildable Square Footage means
the aggregate square footage of all Buildings that may be constructed on the Lot, as shown on the Site Plan
approved by the City of ________, or if not yet approved, then as may be approved by the City of ________.
1.9
“Business Park” means all that real property now or hereafter made subject to this
Declaration. The Business Park is intended to ultimately consist of commercial retail, hospitality, and office
uses.
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1.10 “Common Areas and Facilities” means all real property owned, leased or
maintained by the Declarant and/or Manager, to include but not be limited to the Common Roads, with
related directional or stop signs and lighting facilities; Sign Easement Areas that will include Signs and
may include landscaping and lighting facilities; Common Drainage System; Utility Lines and portions of
the sanitary sewer system which serve and/or are used by more than one Lot; the Greenscape Area, that
may also include lighting facilities; and any other property which the Declarant and/or Manager elects to
maintain or is obligated to maintain by any governmental authority or agency, including but not limited to
public right of way and drainage facilities.
1.11

“Common Drainage System” has the meaning set forth in Section 3.9.

1.12 “Common Expenses” means the cost of repairing, replacing, cleaning and
maintaining the Common Areas and Facilities, as further described in Section 5.
1.13 “Common Roads” means those Access Areas that are roadways for vehicular
traffic, and may include adjacent sidewalks, walkways or similar areas for the ingress and egress of
pedestrians and adjacent landscaped areas as depicted on the Site Plan. Common Roads shall not include
any publicly-dedicated roadways that may be included in the Property.
1.14

“Communications Equipment” has the meaning set forth in Section 6.3.

1.15 “Constant Dollars” means the value of the U.S. dollar to which such phrase refers,
as adjusted from time-to-time. An adjustment shall occur on the 1st day of January of the sixth (6th) full
calendar year following the date of this Declaration, and thereafter at five (5) year intervals. Constant
Dollars shall be determined by multiplying the dollar amount to be adjusted by a fraction, the numerator of
which is the Current Index Number and the denominator of which is the Base Index Number. The “Base
Index Number” shall be the level of the Index for the calendar month during which this Declaration is
recorded in the Official Records; the “Current Index Number” shall be the level of the Index for the calendar
month of the year preceding the adjustment year; the “Index” shall be the Consumer Price Index for All
Urban Consumers, published by the Bureau of Labor Statistics of the United States Department of Labor
for U.S. City Average, All Items (1996=100), or any successor index thereto as hereinafter provided. If
publication of the Index is discontinued, or if the basis of calculating the Index is materially changed, then
Manager shall substitute for the Index comparable statistics as computed by an agency of the United States
Government or, if none, by a substantial and responsible periodical or publication of recognized authority
most closely approximating the result which would have been achieved by the Index.
1.16 “Declarant” means _____________________, a _____ limited liability company,
and to the extent provided in Section 13 hereof, its successors and assigns. References in this Declaration
to the Declarant shall mean the Declarant so long as it is the Owner of any part of the Property, and thereafter
shall mean Declarant’s Successor.
1.17

“Declarant’s Reserved Powers” has the meaning set forth in Section 13.

1.18 “Declarant’s Successor” means, in the following order of preference, once the
Declarant is no longer the Owner of any part of the Property, the partnership, corporation, limited liability
company, or other entity which is the Owner of any Lot within the Property and which is owned (whether
directly as its member, partner, shareholder or beneficiary, or indirectly through intermediate tiers of
ownership entities) by ______________, LLC, a _____ limited liability company (the “Initial Successor”).
In the event there shall be more than one Owner entity that qualifies as an Initial Successor, the Initial
Successor shall be deemed to be the Owner entity which has the highest percentage of ownership interest
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or shares owned by _________, LLC (directly or indirectly), but if each Owner entity is equally owned by
_________, LLC (directly or indirectly), then the qualifying Owner entity that owns the most aggregate
area (square footage) within the Property, shall be deemed the Initial Successor. If an Initial Successor does
not exist or the Initial Successor transfers its portion of the Property without first assigning its Declarant’s
Reserved Powers as defined in Section 13 of this Declaration, then Declarant’s Successor shall mean any
Person which acquires from the Declarant or from the Initial Successor, all of the land within the Property
which the Declarant or the Initial Successor owned immediately preceding such acquisition. If none of the
foregoing apply or no longer exist, then the Declarant’s Successor shall be a managing agent selected by
the Owners of Lots containing in the aggregate at least fifty-one percent (51%) of the aggregate acreage,
measured in square feet, within the Property.

1.19 “Declaration” means this Declaration of Covenants, Conditions, Restrictions and
Grant of Easements for _______________, as amended from time-to-time, including by a Supplemental
Declaration.
1.20

“Default Interest” has the meaning set forth in Section 9.2.

1.21

“Drainage Easement” has the meaning set forth in Section 3.9.

1.22

“Easement Rules” has the meaning set forth in Section 3.11.

1.23

“Effective Date” means the date this Declaration is recorded among the

Official Records.

1.24

“Environmental Laws” has the meaning set forth in Section 6.4.

1.25

“Extension Period” has the meaning set forth in Section 14.2.

1.26 “General Assessments” means assessments levied against all Lots to fund the
Common Expenses as defined in Section 8.2.
1.27

“Greenscape Areas” has the meaning set forth in Section 5.1.3.

1.28

“Greenscape Area Improvements” has the meaning set forth in Section 5.1.3.

1.29 “Governmental Authorities” means any federal, state, county, city or local
governmental or quasi-governmental authority, entity or body (or any departmental agency thereof)
exercising jurisdiction over a particular subject matter.
1.30 “Governmental Requirements” means all applicable laws, statutes, ordinances,
codes, rules, regulations, orders, and applicable judicial decisions or decrees, as presently existing and
hereafter amended, of any Governmental Authorities.
1.31

“Hazardous Materials” has the meaning set forth in Section 6.4.

1.32

“Improvements” means any and all existing or future improvements constructed
on a Lot by its Owner, including, but not limited to Buildings, Utility Lines, landscaped areas, grading,
paved areas, lighting and signs.

1.33

“Landscaping Improvements” has the meaning set forth in Section 6.10.
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1.34 “Limited Assessments” means assessments for those portions of the Common
Expenses, if any, as may be levied against one or more, but not all of the Lots for benefits or services that
primarily benefit or appertain to those particular Lots.
1.35 “Lot” means a legal lot within the Property on which a Building is to be
constructed. Lot includes without limitation any legal lot as shown on ______________ Plat “A” (the
“Plat”) which will be recorded in the future in the Official Records, and as amended from time to time.
1.36 “Manager” means the qualified, reputable and experienced Person designated by
Declarant from time-to-time to maintain and operate the Common Areas and Facilities and otherwise
perform the obligations of Manager set forth in this Declaration. The Person designated as Manager shall
serve in such capacity until it resigns upon at least sixty (60) days prior written notice, or is removed by
Declarant.
1.37 “Mortgage” means a mortgage, deed of trust, security deed or other security
instrument recorded in the Official Records.
1.38 “Mortgagee” means the mortgagee or beneficiary or grantee, as applicable, under
a Mortgage, recorded in the Official Records.
1.39 “Occupant” means any Person from time-to-time entitled to the use and occupancy
of any portion of a Building in the Property under an ownership right or under any lease, sublease,
concession, or similar agreement, but only during the term of any such agreement.
1.40

“Official Records” means the official records of the _______ County,

__________ Recorder.

1.41 “Owner” means the person that at the time concerned is the legal owner of record
(in the Official Records) of a whole or undivided fee interest in any portion of any Lot. If a Lot is owned
by more than one Owner, the Owner or Owners holding at least fifty-one percent (51%) of the ownership
interest in such Lot shall designate in writing one (1) Person to represent all of such Owners and such
designated Person shall be deemed the Person authorized to act on behalf of such Owners for purposes of
this Declaration. Notwithstanding any applicable theory relating to a Mortgage, the term “Owner” shall
not mean a Mortgagee unless and until the Mortgagee has acquired title to the applicable Lot pursuant to
foreclosure or any arrangement or proceeding in lieu of foreclosure. If so provided in its lease agreement
with an Owner (and if with an Owner other than Declarant, with the written consent of Declarant), a lessee
may also be considered an “Owner” solely for purposes of this Declaration, notwithstanding any contrary
language in this Declaration.
1.42 “Pads” means Pads 1 through 9, as identified in the Site Plan. The Site Plan may
be modified from time-to-time at the Declarant’s sole discretion.
1.43

“Permitted Uses” has the meaning set forth in Section 6.1.

1.44 “Permittee” means all Occupants and the officers, directors, employees, agents,
contractors, customers, vendors, suppliers, visitors, invitees, licensees, subtenants, and concessionaires of
Occupants insofar as their activities relate to the intended development, use and occupancy of the Property.
Persons engaged in civic, public, charitable or political activities within the Property, including but not
limited to the activities set forth below, shall not be considered Permittees.
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1.45 “Person” means any individual, partnership, firm, association, corporation, limited
liability company, trust, or any other form of business or governmental entity.
1.46

“Primary Period” has the meaning set forth in Section 14.2.

1.47

“Prohibited Uses” has the meaning set forth in Section 6.2.

1.48 “Property” has the meaning set forth in Recital A above and any additional real
property that may from time-to-time be annexed to the Property and made subject to this Declaration by
supplemental declaration and/or supplemental plat or map together with all improvements now or hereafter
located thereon, together with all easements, rights, appurtenances and privileges belonging or in any way
pertaining thereto. If any property is subsequently withdrawn from the Property pursuant to the provisions
of this Declaration, the term “Property” shall thereafter not include said withdrawn property.
1.49

“Proportionate Share” has the meaning set forth in Section 8.3.

1.50 “Restaurant” means any operation or business which requires a governmental
permit, license and/or authorization to prepare and/or serve food for either on or off-site consumption.
1.51

“Service Charge” has the meaning set forth in Section 8.2.

1.52

“Signs” had the meaning set forth in Section 3.6.

1.53 “Sign Easement Areas” means those portions of the Property to be determined by
Declarant on which the Signs are to be erected, which areas need not be contiguous, subject to a possible
future relocation of the Sign Easement Areas pursuant to Section 3.6.
1.54 “Site Plan” means the conceptual site plan of the Property attached as “Exhibit B”
to this Declaration, which Site Plan may be modified from time-to-time by Declarant.
1.55

“Special Assessment” has the meaning set forth in Section 8.2.

1.56

“Storm Drainage Area” has the meaning set forth in Section 3.9.

1.57 “Structure” means (i) any thing or device the placement of which upon any Lot
might affect the physical appearance thereof, including, by way of illustration and not limitation, Buildings,
sheds, covered patios, driveways (including public road access), fountains, parking areas, paving, curbing
and curb cuts for public road access, fences or walls, exterior lighting devices, or any sign or signboard,
and (ii) any excavation or fill, the volume of which exceeds ten (10) cubic yards, or any excavation, fill,
ditch, diversion, dam or other thing or device which affects or alters the natural flow of surface waters upon
or across any Lot.
1.58

“Temporary Construction Easement” has the meaning set forth in Section 3.5.

1.59

“Third Parties” has the meaning set forth in Section 6.3.

1.60 “Supplemental Declaration” means an amendment to this Declaration that annexes
real property to the Property, subject such real property to this Declaration, and sets forth such amendments
to the Declaration and such additional covenants, conditions, easements, restrictions, charges, agreements
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and other encumbrances as may be applicable to the annexed property, executed by Declarant and recorded
in the Official Records, and any recorded amendments thereto.

1.61 “Utility Lines” mean those facilities and systems for transmissions of utility
services, including, but not limited to, storm water drainage and storage systems or structures or both; fire
protection, irrigation and domestic water mains and manholes; lift stations; sewer lines and systems; fire
and landscape water sprinkler systems (including without limitation, fire risers); telephone lines and
manholes, electrical conduits or systems, gas mains and other public or private utilities providing service
to any Lot and its Occupants.
1.62 Other Defined Terms. Any other term to which meaning is specifically given by
any provision of this Declaration shall for purposes of this Declaration be deemed to have such meaning.
2.

Property Subject to the Declaration.

2.1
General Declaration Establishing the Business Park. The Declarant hereby
declares that (i) all of the Property is and shall be held, transferred, hypothecated, encumbered, conveyed,
leased, subleased and occupied, built upon or otherwise used, improved or transferred, in whole or in part,
subject to this Declaration, and (ii) the provisions of this Declaration are declared and agreed to be in
furtherance of a general plan for the orderly subdivision, improvement, maintenance and sale of the
Property and are established for the purpose of enhancing and perfecting the value, desirability and
attractiveness of the Property and every part thereof. Each of the easements and rights granted or created
in this Declaration (except those granted to Declarant or Manager or Third Party) are appurtenances to the
affected Lots, and none of such easements and rights (except those granted to Declarant or Manager or
Third Party) may be transferred, assigned or encumbered except as an appurtenance to such Lots. For the
purposes of such easements and rights, the Lots benefitted shall constitute the dominant estate, and the
portions of the Lots burdened by such easements and rights shall constitute the servient estate. Each rightof-way, easement, covenant and restriction created by this Declaration (whether affirmative or negative in
nature) shall create an equitable servitude on the burdened portions of the Lots in favor of the benefits Lots
(but no other real property) or Declarant or Manager or Third Party. This Declaration shall constitute a
covenant running with the land, and shall be binding on each Owner and their respective successor and
assigns and shall benefit each Owner, Declarant, Manager and Third Party and their respective successors
and assigns as set forth herein. This Declaration shall be binding on each Lot. Any lease agreement
between an Owner and an Occupant respecting a Lot shall be subject in all respects to the provision of this
Declaration and any failure by the Occupant to comply with the terms hereof shall be a default under such
lease. An Owner shall be responsible and liable for any damage to the Property caused by its Occupants
and the Permittees and invitees of such Owner and its Occupants. Each Owner of a Lot, by acceptance of
a deed (or ground lease as provided in the definition of “Owner” above) conveying title thereto shall accept
said deed (or ground lease as provided in the definition of “Owner” above) subject to all of the provisions
of this Declaration and shall be deemed to agree with each Owner of any other Lot that, for so long as it
shall retain an ownership interest (or ground lease interest as provided in the definition of “Owner” above)
in said Lot, it shall perform, observe and comply with all provisions of this Declaration.
2.2

Annexation. Any real property contiguous to or in the immediate vicinity of the
real property described on Exhibit A attached hereto may be annexed within the Property by the Declarant
so long as the Declarant or an Affiliate of Declarant is the Owner of any portion of the Property, thereby
subjecting such property to this Declaration, without the consent of any Owner, Mortgagee, Occupant or
other Person. An “Affiliate” of the Declarant shall include any entity which controls, is controlled by, or
is under common control with Declarant. The scheme of this Declaration shall not, however, be extended
to include any such real property unless and until the same is expressly subjected to this Declaration by the
recordation of a Supplemental Declaration as herein provided. Any Supplemental Declaration recorded
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pursuant to the provisions of this Section 2.2 may contain such complimentary or supplemental additions
and modifications to the covenants, conditions, easements, restrictions, charges, agreements and other
encumbrances set forth in this Declaration as may be considered necessary or desirable by the maker of the
Supplemental Declaration to reflect the different character, use or nature of the annexed property, provided
that such complimentary or supplemental additions and modifications do not adversely affect the Lots or
any use thereof in a material manner. Nothing in this Declaration shall be construed to require the Declarant
to annex or develop any additional property.

2.3

Deannexation. So long as the Declarant or an Affiliate of the Declarant is the
Owner of any portion of the Property, the Declarant may unilaterally amend this Declaration in order to
withdraw (deannex) any portion of the Property owned by the Declarant from the force and effect of this
Declaration; provided that any such deannexation shall not affect any plans, specifications or use previously
approved by the Declarant, or any Structure at any time constructed pursuant to such approvals, or any
easements benefitting any such Structure. Upon recordation of an amendment to withdraw any portion of
the Property, such deannexed property shall no longer be subject to the provisions of this Declaration except
for (i) any easements, rights, reservations, exemptions, powers or privileges reserved to the Declarant
pursuant to this Declaration which affect the deannexed property, (ii) any easements for Common Areas
and Facilities located on the deannexed property which serve or benefit the Property and improvements
thereon which remain subject to this Declaration, (iii) any other easements, rights, reservations, exemptions,
powers or privileges which are expressly reserved to the Declarant in the instrument effectuating such
deannexation, and (iv) any unsatisfied obligations under this Declaration relating to the deannexed property
which accrued prior to the deannexation. Such deannexation shall be made by recording a written
instrument among the Official Records withdrawing the effect of the covenants, conditions, easements,
restrictions, charges, agreements and other encumbrances of this Declaration from the deannexed property.
Such deannexed property may be used by the Declarant, or any successor, assign or transferee, for any
lawful purpose or use.

2.4
Dedication of Public Roads and Improvements. So long as the Declarant or an
Affiliate of the Declarant is the Owner of any portion of the Property, the Declarant may unilaterally
dedicate public roads or construct or dedicate other improvements upon the Property as required by the City
of __________________ or as deemed necessary or advisable by the Declarant in its sole discretion in
order to complete the development of the Property, provided that such dedication or improvements do not
adversely affect in a material manner any plans, specifications, or use previously approved by Declarant.
3.

Easements.

3.1
Development Easements. There is hereby reserved unto the Declarant and to such
other parties as the Declarant may specifically, and in writing, assign such rights, for the benefit of the
Declarant, non-exclusive blanket easements upon, across and under the Property for (i) vehicular and
pedestrian ingress and egress, (ii) curb cuts, slope, or grading easements, (iii) the placement (including
relocation) of signs relating to the Property and the uses thereof and signs used for sales and marketing
purposes, (iv) the right to erect entry features, promotional and sales displays and other similar items within
the Property, (v) landscaping of the Property; (vi) the right to maintain, repair and replace the foregoing
items and easements, and (vii) the installation, replacement, repair and maintenance of all utilities,
including, but not limited to, water, sewer, drainage, storm water detention and/or sediment control, gas,
cable television, telephones and electricity, and further including the right to connect to and use any such
utilities which may exist or be located upon the Property from time-to-time, provided that the location of
any such easements does not unreasonably and materially interfere with the use, operation and enjoyment
of any existing or approved Structures on any Lots. By virtue of this easement, it shall be expressly
permissible to install and maintain the necessary conduits, pipes, lines and other equipment within the
Property, to affix and maintain electrical or telephone wires and conduits, sewer and water drainage lines,
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on, above, or below any portion of the Property, including any improvements constructed thereon, and to
have construction vehicles, equipment and the like exercise the aforesaid right of ingress and egress within
the Property. There is further reserved unto the Declarant the right to grant specific easements in its sole
discretion, both temporary and permanent, to any person or entity, including all public authorities and utility
companies, over any part of the Property in furtherance of the blanket easements created by this Section 3.1.
3.2
Common Road Easements. Declarant does hereby grant and establish in favor of
the Owners (and their Occupants and Permittees) and for the benefit of the Property, a perpetual and nonexclusive easement for ingress and egress by vehicular and pedestrian traffic into, out of, on, over and
across the Common Roads. Once constructed, the Common Roads shall be operated, maintained and
repaired by Manager in conformance with the terms of this Declaration, and Declarant does hereby grant
and establish in favor of Manager an easement for such purpose. The Common Roads may also be used to
accommodate directional signs for those Lots located or to be located adjacent thereto, to the extent
permitted by applicable Governmental Requirements, subject to approval by Declarant or Manager of the
size, appearance, and location of such directional signs in its sole discretion, and Declarant does hereby
grant and establish in favor of the Owners of Lots located or to be located adjacent thereto or benefited
thereby a perpetual non-exclusive easement for such purpose. Each such Owner shall be solely responsible
for the initial cost and maintenance (including cleaning and replacement, as needed) of its own directional
sign.
3.3
Cross-Access Easements. Except as otherwise stated below in this Section 3.3
concerning the Pads, Declarant does hereby grant and establish in favor of the Owners (and their Occupants
and Permittees) of contiguous Lots and for the benefit of the Property, a perpetual and non-exclusive crosseasement for ingress and egress into, out of, on, over and across the parking areas and access aisles
designated by the Owners from time-to-time on such Lots. The Owners and Occupants of each Lot shall
use reasonable efforts to ensure their respective employees, contractors, agents and representatives park on
the parking areas of said Owner’s Lot. However, in no event shall any Owner, Occupant, or Permittee of
the Pads be permitted to park anywhere other than said Pads. Declarant shall have the right, at its sole
option, to limit access to certain areas of the Property to benefit Owners with particular needs for security
or privacy.

3.4

Utility Lines and Facilities Easements.

3.4.1 Easements. Declarant does hereby grant and establish in favor of each of
the Owners, a non-exclusive perpetual easement under, through and across the Access Areas of each Lot
for the installation, operation, flow, passage, use, maintenance, connection, repair, relocation, removal and
replacement of Utility Lines, subject to the written approval of the Declarant and Owner of the burdened
Lot as to the location of such Utility Lines, such approval not to be unreasonably withheld, conditioned or
delayed. The grant of easement contained in this Section 3.4.1 shall only be operative to the extent the
necessary utility services are not available from an adjacent public right-of-way.
3.4.2 Relocation. At any time and from time-to-time the Owner of a Lot shall
have the right to relocate or add to any Utility Lines installed pursuant to the above grant of easement which
is then located on such Owner’s Lot, provided that any such relocation (i) shall be performed only after
sixty (60) days’ notice of the Owner’s intention to undertake the relocation shall have been given to the
Owner of each Lot served by the utilities, (ii) shall not unreasonably interfere with or diminish utility service
to the businesses served by the utilities, (iii) shall not reduce or unreasonably impair the usefulness or
function of the utilities, (iv) shall be performed without cost or expense to the Owner or Occupant of any
other Lot, (v) shall provide for the original and relocated area to be restored to the original specifications,
(vi) shall be subject to the approval of Declarant, and (vii) shall not unreasonably interfere with the
pedestrian and vehicular access or the Access Areas. Further, if the Utility Lines on the other Lot are
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accessed or the surface of the other Lot is disturbed in such relocation, the original area shall be restored to
its original specifications. The Owner performing such relocation shall provide as-built plans for all such
relocated Utility Lines to the Owners of all Lots served by such utilities within thirty (30) days after the
date of completion of such relocation. Each Owner agrees to grant such additional easements as are
reasonably required by any public or private utility for the purpose of providing the utilities described herein
provided such easements are not otherwise inconsistent with the provisions of this Declaration and to the
extent possible, such additional easements shall be located along the perimeters of such Owner’s Lot.

3.5

Temporary Construction Easement. The Owners shall have the right to grant nonexclusive temporary construction easements as between the Owners for construction of the Improvements
(the “Temporary Construction Easement”). In that regard, each Owner agrees to cooperate in a
commercially reasonable manner with each other Owner to grant as necessary those non-exclusive
Temporary Construction Easements which may be required from time-to-time as between the Owners,
Governmental Authorities and others in connection with completion of the Improvements; provided,
however, that any and all such easements shall be located so as to minimize the quantity of the most valuable
land to the extent possible being encumbered by such temporary easement(s), all such easements shall be
as proximate and contiguous to roadways as reasonably possible, shall extend only from the perimeter of a
Lot, and shall not encumber any land unnecessarily. Notwithstanding any provision herein to the contrary,
in no event shall access to any construction site be obstructed except for temporary interruptions not to
exceed twenty-four (24) hours, provided the affected Owner is given not less than five (5) business days
prior written notice thereof.

3.6
Sign Area Easement. Declarant does hereby reserve unto itself a perpetual, nonexclusive, blanket easement over the Property for the erection, operation, and maintenance of one or more
monument signs or pylon signs to be located in each Sign Easement Area as determined by Declarant (the
“Signs”) and for the installation of related landscaping and lighting (if any) that Declarant elects to have
installed with the Signs in the Sign Easement Areas. Declarant shall erect the Signs (and the initial
installation of landscaping and lighting or the making of other improvements to the surrounding portions
of the Sign Easement Areas) in conformance with the terms of this Declaration as and when dictated by the
pace of development of the Property, in its sole discretion. Once completed, the Signs and the other
improvements to the Sign Easement Areas shall be maintained by Manager in conformance with the terms
of this Declaration and Declarant does hereby grant and establish in favor of Manager an easement for such
purpose. The Signs shall only be used for the placement of the names (and identifying logos) of the actual
Occupants of the Property and to identify the Property as determined by Declarant or Manager in their sole
discretion. All panels to be located on such Signs which identify specific Occupants shall be supplied at the
sole cost and expense of the Occupants using such Signs, with the cost of the Sign itself, and all repair and
maintenance to be allocated among such Occupants as a Limited Assessment. The costs of Signs which
identify the Property, without identifying specific Occupants, shall be shared equitably among all Owners
as a General or Special Assessment, as determined in the sole discretion of the Manager. Tenants shall,
however, have no right to be listed on any sign. The grant of easement set forth above in this Section 3.6
also includes a perpetual easement (not exceeding twenty feet (20’) in width) as reasonably necessary for
access to the Sign Easement Areas along the boundaries of the Lot(s) on which the Sign Easement Areas
are located; provided, however, that this access easement may be relocated, as needed, at any time the Sign
Easement Areas are relocated by Manager. Manager shall have the right at any time and from time-to-time
to relocate the Sign Easement Areas if Manager determines that such relocation is in the best interest of the
Property and the affected Owners (i.e., those sharing space or intending to share space on the Signs).
3.7
Greenscape Area Easement. Declarant does hereby grant and establish in favor of
Manager and for the benefit of the Property, a perpetual easement for the installation and maintenance of
the Greenscape Area Improvements in the Greenscape Areas.
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3.8
Easement for Encroachments. Declarant does hereby grant and establish in favor
of each Owner a non-exclusive easement for Landscaping Improvements encroaching upon an adjacent Lot
and/or portion thereof so long as such encroachment is minor and non-material and does not adversely
affect the use and enjoyment of the adjacent Lot. Such easement shall in no event exceed three (3) feet.
This encroachment easement expressly does not apply to any Building encroachments.
3.9
Storm Water Drainage Easement. Declarant does hereby grant and establish in
favor of each of the Owners a reciprocal, perpetual, non-exclusive easement (the “Drainage Easement”) to
discharge surface water runoff across the portions of the Property designated from time-to-time by
Declarant, in its sole discretion (the “Storm Drainage Areas”). In the event an Owner discharges or is
responsible for the discharge of any oil, gasoline, pesticides, gasoline, fertilizers, or other Hazardous
Materials into any of the Storm Drainage Areas or the Common Drainage System, such Owner shall be
held liable for such discharge and shall be responsible for any repairs, costs and expenses incurred in the
remediation and clean-up of any such materials from the Storm Drainage Areas and any affected areas of
the Property. The Owner responsible for such discharge shall indemnify, defend, and hold harmless the
other affected Owners (and any Mortgagee), Declarant and the Manager from any and all claims, actions,
damages, fines, liabilities and expenses (including, without limitation, reasonable attorney’s fees and
reasonable attorney’s fees on appeal) of any and every kind, nature, or sort whatsoever which may be
imposed upon, incurred by or asserted against the other Owners, Declarant and the Manager in connection
with any occurrence or in connection with such a discharge into the Storm Drainage Areas or Common
Drainage System. Notwithstanding any of the above language in this Section 3.9, in no event shall any
Owner be held responsible, under the terms of this Section 3.9, for the clean-up or remediation of incidental
amounts of motor oil, gasoline, and other like by-products of motorized vehicles solely resulting from the
existence of motorized vehicular traffic on its Lot in the ordinary course of such Owner’s business. The
Storm Drainage Areas and the Drainage Easement shall be deemed to include any future enlargement or
change in the location of the Storm Drainage Areas, if determined necessary by Declarant or Manager in
its sole discretion. Notwithstanding any language to the contrary in this Declaration, this Section 3.9 shall
not apply with respect to any Owner whose Lot has its own storm water detention facilities. Owners shall
maintain and repair the Storm Drainage Areas located on their own Lots, including the catch basins or other
collection points for water to be diverted into drainage pipes forming the common drainage system for the
Property (the “Common Drainage System”). The Manager shall maintain and repair the Common Drainage
System, beyond such collection points. The Manager shall also have the right to maintain and repair Storm
Drainage Areas on an Owner’s Lot, if the Owner fails to do so, and to assess the Owner for such
maintenance and repair. Declarant reserves to itself and also grants Manager a non-exclusive easement and
right of passage on, through, over and across the Lots to maintain, repair and replace any portion of the
Common Drainage System or any storm water management area or facilities situated within the Lots
including, without limitation, ponds, basins, bio-retention or similar devices, recharge facilities, storm
drainage pipes, infiltration trenches, inlets, oil grit separators, drainage areas and underground facilities.
3.10 No Merger. Notwithstanding an Owner’s ownership of more than one Lot, the
easements granted hereunder (i) shall be binding on, enforceable against and burden, and shall be
appurtenant to and for the benefit of each Lot individually, without merger as a result of such common
ownership, and (ii) upon conveyance of a Lot so that such Lot ceases to be under common ownership,
neither the Owner conveying such Lot nor the Owner acquiring such Lot shall need to execute additional
documentation to evidence the existence of such easements, and such easements shall relate back to and
shall be deemed to have been created as of the date this Declaration is recorded.
3.11 Easement Rules. Declarant or Manager may establish and maintain general
policies, rules, and regulations for the access, repairs, management, maintenance, operation, and use of the
Access Areas and other easement areas designated in this Declaration (the “Easement Rules”) consistent
with the provisions of this Declaration, which Easement Rules may not materially interfere with Declarant’s
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or an Owner’s rights hereunder. Declarant or Manager shall be permitted to enforce the Easement Rules
against any Owner or Permittee, including imposing reasonable fines that may be established by the
Easement Rules or excluding an Owner or Permittee from using a particular easement. Any such fines
established by the Easement Rules shall not be considered liquidated damages. The Manager shall
consistently apply and enforce any Easement Rules.

4.

Construction.

4.1
Building Location. Declarant, together with the Owner of a particular Lot or the
purchaser thereof shall mutually determine the Building Area for such Lot, subject to applicable
Governmental Requirements. A Building shall be placed or constructed upon the Lots in that Lot’s Building
Area, unless otherwise approved in writing by Declarant. Buildings may be located (or relocated) anywhere
within the Building Area.
4.2

Land and Building Development Standards.

4.2.1 Type and Design of Building and Other Improvements. All Improvements
in the Property shall be constructed in conformity with the Approved Plans, and in compliance with the
applicable provisions of this Declaration and all applicable Governmental Requirements. Prior to
constructing any Improvements on a Lot, each Owner shall submit to Declarant for its approval (i) grading,
drainage and utility plans, and (ii) the plans for construction of all other Improvements for a Lot, including
plans for any Building (including elevations), plans for Landscaping Improvements, and plans for Access
Areas (collectively, the “Proposed Plans”). The Proposed Plans shall (i) depict exterior Building elevations
that are architecturally and aesthetically compatible with first class commercial retail and office centers,
and (ii) indicate that the design and construction of the Building(s) shall be of high quality. Declarant’s
approvals may be withheld, conditioned or delayed in its sole discretion. Declarant may charge and collect
a reasonable fee for the examination of any plans and specifications submitted for approval pursuant to this
Section, payable at the time such plans and specifications are so submitted. Throughout the construction,
Declarant shall have the right to confirm that the Building and all other Improvements are being constructed
in compliance with the Approved Plans and otherwise as required by this Section 4.2. No Improvements
upon a Lot may be constructed without Approved Plans and Declarant permission. Unless specifically
approved in writing by Declarant, Improvements shall not be modified, altered or otherwise changed from
the Approved Plans (provided, however, a modification to a Utility Line that does not impact any other Lot
shall not require additional approval). There shall be no interference with the established drainage pattern
and system over any portion of the Lots unless adequate provision is made for proper drainage and such
interference is approved by all affected Owners. All impervious surface Improvements to be constructed
by an Owner within its Lot shall be designed and permitted so that the storm water originating from such
paved areas shall be collected and routed into the existing or future Common Drainage System.
4.2.2 Pads. Proposed Plans for each Pad, which must be approved by Declarant
in its sole discretion, shall comply with all of the following requirements: (i) no more than one (1) Building
shall be permitted on each Pad, (ii) except for Signs located in Sign Easement Areas, no monument or pylon
signs shall be permitted on any Pad, except for monument signs that do not exceed six (6) feet in height,
(iii) each Pad shall be self-parked at a ratio of no fewer than five (5) parking spaces per 1,000 square feet
of Buildable Square Footage upon such Pad, (iv) no Buildings shall exceed one (1) story or twenty eight
(28) feet in height (exclusive of singular, reasonable architectural elements which may protrude higher;
provided, that such architectural elements shall not be wider than twenty percent (20%) of such Building’s
roofline or exceed an additional four (4) feet in height) as measured from the lowest grade on the Pad.
Declarant shall have the right to approve any Proposed Plans that do not comply with any of the foregoing
requirements, which approval may be withheld in its sole and absolute discretion. If such approval is
requested, but is neither given nor denied within thirty (30) days after the date of such request, then approval
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shall be deemed to have been denied. A waiver as to one Owner or one situation does not constitute a
waiver as to another Owner or another situation.
4.3

Construction Requirements.

4.3.1 All construction activities performed within the Property shall be
performed in compliance with all applicable Governmental Requirements. All construction shall utilize
new materials and shall be performed in a good, safe, workman-like manner.
4.3.2 All work performed in the construction, repair, replacement, alteration or
expansion of any Improvements shall be performed as expeditiously as possible and in such a manner as
not to unreasonably interfere, obstruct or delay access to or from the Property, or any part thereof, to or
from any public right-of-way. Unless otherwise specifically stated herein, the Person contracting for the
performance of such work (“Contracting Party”) shall, at its sole cost and expense, promptly repair and
restore or cause to be promptly repaired and restored to its prior condition all Buildings, signs and Common
Areas and Facilities damaged or destroyed in the performance of such work.
4.3.3 The Contracting Party shall not permit any mechanics’, materialmen’s or
other professional services liens (as contrasted with consensual monetary liens, such as construction and/or
permanent financing) to stand against for any work done or materials furnished in connection with the
performance of the work described above; provided, however, that the Contracting Party may contest the
validity of any such lien, but upon a final determination of the validity thereof, the Contracting Party shall
cause the lien to be satisfied and released of record.
4.3.4 Staging for the initial construction of a Building, or the replacement,
alteration or expansion of any Building, sign or Common Areas and Facilities located in the Property
including, without limitation, the location of any temporary buildings or construction sheds, the storage of
building materials, and the parking of construction vehicles and equipment shall (i) be located solely on the
constructing Owner’s Lot, or (ii) be limited to specific areas of the Property approved in writing by
Declarant.
4.3.5 The Contracting Party shall provide Declarant with at least twenty (20)
days’ prior written notice of the commencement of any work at the Property. Declarant may take those
steps allowable under Governmental Requirements to protect its interests from the imposition of a lien or
other encumbrance arising out of or related to the Contracting Party’s work at the Property.
5.

Manager’s Rights and Responsibilities.

5.1
Manager’s Maintenance and Repair of Common Areas and Facilities. Declarant
may appoint a Manager to maintain, or cause to be maintained the Common Areas and Facilities in an
attractive condition and good state of repair and reasonably free of refuse and debris, and in compliance
with all applicable Governmental Requirements, and the provisions of this Declaration. The operation,
maintenance and repair obligations assigned to the Manager may include but need not be limited to the
following:
5.1.1 Common Roads. Repairing and maintaining the Common Roads,
including, without limitation, replacement of base, skin patch, resealing, resurfacing and, if necessary,
restriping such areas, and also including maintaining, cleaning and replacing (as needed) any directional or
stop signs or markers located within the Common Roads that are installed by Declarant or Manager, but
not those that may be installed by an Owner, as any such Owner retains such maintenance responsibility
for its signs under Section 3.2. For the purpose of this Section 5, an overlay of the surface of the Common
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Roads shall be considered a maintenance item. Manager’s repair and maintenance responsibilities under
this Section 5 may include (i) replacement, if needed, of the Common Roads, and (ii) the periodic sweeping
and removal of debris to the extent reasonably necessary to keep the Common Roads in a clean and orderly
condition.
5.1.2 Sign Easement Areas. Maintaining and repairing the Sign Easement
Areas, including the Signs located thereon. Costs incurred for original construction of the Sign Easement
Areas and of Signs shall be as set forth in Section 3.6. Manager may be assigned, with respect to the Sign
Easement Areas, the maintenance and replacement of landscape plantings, trees and shrubs located thereon;
providing water for landscape irrigation through a system, including performing any modifications to such
system to satisfy governmental water allocation or emergency requirements.
5.1.3 Greenscape Areas. Costs incurred by Declarant for original and future
installation of, and maintenance of, the landscaping (including grass, shrubs and trees) and any lighting
facilities shall be equitably allocated among the Owners as determined by Declarant or Manager. Manager
may be assigned the maintenance and replacement of landscape plantings, trees and shrubs, related
improvements, and any lighting facilities located thereon (collectively, the “Greenscape Area
Improvements”); providing water for landscape irrigation through a system, including performing any
modifications to such system to satisfy governmental water allocation or emergency requirements.
“Greenscape Areas” means those areas of the Property designated as such from time-to-time by Declarant
and that are located (i) adjacent to any public roadway, (ii) within the adjacent right-of-way (but only to the
extent Manager is allowed to provide and maintain landscaping or lighting in such right-of-way area), (iii)
included as part of any Common Road; or (iv) within the right-of-way of any existing or future public
roadway in the Property (but only to the extent Declarant or Manager is allowed to provide and maintain
landscaping or lighting in such right-of-way areas).
5.1.4 Lighting.
Maintaining, cleaning and replacing lighting facilities,
including light standards, wires, conduits, lamps, ballasts and lenses, time clocks and circuit breakers, as
applicable that may be located within the Common Roads or the Sign Easement Areas or the Greenscape
Areas.
5.1.5 Obstructions. Keeping the Common Roads free from any obstructions,
unless such obstruction is permitted under the provisions of this Declaration.
5.1.6 Common Drainage System. Maintaining (including keeping free and clear
of debris) and repairing the Common Drainage System, excluding any facilities located on a specific Lot
for the sole benefit of the Owner of such Lot, which shall be maintained by such Owner at its sole cost and
expense.
5.1.7 Utility Lines and Sanitary Sewage System. Maintaining and repairing the
portions of the Utility Lines and sanitary sewer system which serve and/or are used by more than one Lot.
5.2
Manager’s Maintenance and Repair of Lots. If at any time an Owner is not
maintaining its Lot, including any Building and Improvements thereon, in accordance with Sections 6.10
or 6.11 below, as Manager may determine in its reasonable discretion, Manager may, without obligation,
maintain or repair any improvements on such Lot at the sole cost and expense of the Owner. Before
exercising its “self-help” right described above, Manager shall give such Owner the prior written notice
and opportunity to cure required by Section 14.12 below. If Manager does not pursue its “self-help right,
Manager shall use commercially reasonable efforts to enforce the terms of this Declaration using other
appropriate means, including foreclosure of liens or civil litigation. Expenses incurred by Manager under
this Section 5.2 shall be collected in the same manner as described in Section 8 below for Assessments.
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5.3
Capital Improvements. Manager may make such capital improvements as it
reasonably deems necessary to maintain the character and economic viability of the Business Park.
5.4
Contracting for Maintenance. Manager shall contract for and pay for all of the
items set forth in Section 5 (the expenses therefor, along with insurance expenses arising under Section 11
and the Service Charge, are sometimes collectively being referred to as “Common Expenses”). A copy of
all contracts entered into by Manager for such services shall be provided to any Owner upon written request.
With respect to those Common Expenses that may vary depending on the vendor selected by Manager,
Manager agrees to use commercially reasonable efforts to engage qualified vendors willing to provide such
products or services for a fair and reasonable price.
5.5
Nonprofit Entity in the Future. Declarant may, at any time and in its sole
discretion, create a nonprofit entity and designate such entity as the Manager. If, in Declarant’s sole
discretion, Declarant structures such entity as an owners association, each Owner hereunder shall be a
member thereof in accordance with the governing documents for such entity, which governing documents
may be drafted and filed by Declarant in its sole discretion. Notwithstanding the foregoing, Declarant is
under no obligation to create an association of owners, and Declarant may retain all control and membership
in Manager, regardless of whether it is a special purpose nonprofit entity.
5.6
Acceptance of Common Areas and Facilities. Declarant may, at any time and in
its sole discretion, deed, transfer, or otherwise convey the Common Areas and Facilities or any Lot it owns
to Manager, and Manager shall accept such conveyance and assume all obligations and responsibilities with
respect to ownership of such Common Areas and Facilities.
5.7
Liability. The Manager shall not be liable to any Owner for any damage, loss or
liability suffered or claimed on account of any act, omission or negligence of the Manager with respect to
any such person or entity so long as the Manager has acted in good faith without intentional misconduct or
fraud on its part.
6.

Operation of the Property.

6.1
Permitted Uses. Except as otherwise provided in this Declaration and subject to
the terms of this Declaration, any Lot or portion thereof, or any Structure erected thereon shall be used or
permitted to be used, temporarily or permanently, only for those purposes as permitted pursuant to the
applicable Governmental Requirements as may apply to the Property from time-to-time, but expressly
excluding, however, any use for which a special exception, variance, or reclassification by petition is
required under the applicable Governmental Requirements as may apply to the Property, as the same may
hereafter from time-to-time be amended, unless (i) such use as may be allowed pursuant to such special
exception, variance, or reclassification is approved in writing by Declarant, which may be withheld,
conditioned, or delayed, or Declarant is applying for and prosecuting the obtaining thereof, and (ii) such
special exception, variance, or reclassification is finally granted by proper Governmental Authorities
(collectively, “Permitted Uses”). Notwithstanding the foregoing, Declarant reserves the right, however, to
further limit or restrict the use of any Lot or Lots in accordance with the other provisions of this Declaration.
6.2
Prohibited Uses. No use shall be permitted in the Property except for the Permitted
Uses set forth in Section 6.1 above. In addition, no use shall be permitted in the Property which is
inconsistent with the operation of a first class commercial development, even if it is permitted by Section
6.1 above. Without limiting the generality of the foregoing, and even if it is permitted by Section 6.1 above,
the following uses are expressly prohibited:
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6.2.1
any use which emits an obnoxious odor, noise, or sound which can be
heard or smelled outside of any Building in the Property, an operation primarily used as a storage warehouse
operation and any assembling, manufacturing, or distilling;
6.2.2

any refining, smelting, agricultural or mining operation;

6.2.3

any “second hand” store, “surplus” store, or pawn shop;

6.2.4
any mobile home Property, trailer court, labor camp, junkyard, or
stockyard; provided, however, this prohibition shall not be applicable to the temporary use of construction
trailers during periods of construction, reconstruction or maintenance;
6.2.5
auction house operation;

any fire sale, bankruptcy sale (unless pursuant to a court order) or

6.2.6
any central laundry, dry cleaning plant or laundromat; provided,
however, this prohibition shall not be applicable to nominal supportive facilities for on-site service oriented
to pickup and delivery by the ultimate consumer as the same may be found in retail shopping centers in the
metropolitan area where the Property is located;
6.2.7
any automobile, truck, trailer or recreational vehicle sales, leasing,
display or body shop repair operation;
6.2.8
any single family dwellings, townhouses, condominiums, other multifamily units, motels and budget hotels, but non-budget hotels may be Permitted Uses (by way of example
but not limitation, any Marriott, Hilton, Starwood, Hyatt or comparable hotel brand shall constitute a “nonbudget” hotel);
6.2.9
any veterinary hospital or animal raising or boarding facility; provided,
however, this prohibition shall not be applicable to pet shops. Notwithstanding the foregoing exception,
any veterinary or boarding services provided in connection with the operation of a pet shop shall only be
incidental to such operation; the boarding of pets as a separate customer service shall be prohibited; and the
combined incidental veterinary and boarding facilities shall occupy no more than fifteen percent (15%) of
the floor area of the pet shop;
6.2.10

any mortuary or funeral home;

6.2.11

any establishment selling or exhibiting “obscene” or otherwise

pornographic material;
6.2.12
any establishment selling or exhibiting drug-related paraphernalia or
which exhibits, either live or by other means to any degree, nude or partially clothed dancers;
6.2.13
any massage parlor or similar establishment other than a national or
regional concern, such as Massage Envy;
6.2.14

any flea market, amusement or video arcade, pool or billiard hall, car

wash or dance hall;
6.2.15
any training or educational facility, including but not limited to: beauty
schools, barber colleges, reading rooms, places of instruction or other operations catering primarily to
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students or trainees rather than to customers; provided, however, this prohibition shall not be applicable to
on site employee training by an Occupant incidental to the conduct of its business in the Property;
6.2.16
any dumping, disposing, incineration, or reduction of garbage (exclusive
of garbage compactors located near the rear of the Premises, if any, and any recycling facility required by
Governmental Requirements in connection with an otherwise Permitted Use);
6.2.17
any gambling facility or operation, including but not limited to off-track
or sports betting parlor; table games such as blackjack or poker; slot machines, video poker/blackjack/keno
machines or similar devices; or bingo hall (notwithstanding the foregoing, this prohibition shall not apply
to government sponsored gambling activities or charitable gambling activities, so long as such
governmental and/or charitable activities are incidental to the retail business operation being conducted by
the Occupant;
6.2.18

any use that includes the storage of explosives;

6.2.19

any outside storage; and

6.2.20

any use in violation of any applicable Governmental Requirements.

The uses proscribed in this Section 6.2 are “Prohibited Uses.”
6.3
Antennas. No antenna for transmission or reception of television signals, cellular
phone service, or any other form of electro-magnetic radiation or any other equipment for provisions of
communications services (“Communications Equipment”) shall be erected, used or maintained on any Lot
outside any Building, whether attached to a Structure or otherwise, without the prior written approval of
the Declarant, which may be granted or withheld in its sole discretion. Declarant may specify the placement
of all Communications Equipment. Declarant reserves the exclusive right to allow commercial providers
(“Third Parties”) of communications services for the placement and operation of towers, antennae, and
other related equipment (“Third Party Communications Equipment”) to place any Third Party
Communications Equipment on the Property to service more than the property upon which the Third Party
Communications Equipment sits, and Declarant may enter into an easement with one or more Third Parties
over any of the Property owned by Declarant to do so. If any Occupant installs any Communications
Equipment on the rooftop or in other portions of any Building, such Occupant acknowledges and agrees
that the use of any such Communications Equipment shall in no way interfere with the operation of the
Third Party Communications Equipment, and that the Third Party is an express beneficiary of the noninterference covenant contained in this Section 6.3 and that the Third Party shall be entitled to bring an
action directly against any Occupant in the event of a breach of such covenant. Each Occupant
acknowledges and agrees that such Communications Equipment is solely limited to Occupant’s own use in
the conduct of its business from the applicable Lot and may not be used for the use of or sale to third parties.
Any Occupant installing Communications Equipment shall indemnify, defend, and hold harmless Declarant
(and Declarant’s directors, officers, shareholders, employees, partners, members, managers, agents,
contractors, affiliates, successors and assigns) from all expenses, costs, damages, losses, claims, or other
expenses and liabilities arising from any prohibited interference. If such interference occurs, the interfering
Occupant agrees to suspend the use of its Communications Equipment until the interference has been
corrected to the satisfaction of Declarant and the Third Party. Any such Occupant shall be responsible for
all costs associated with any tests deemed necessary to resolve any and all interference caused by is
Communications Equipment, or any other use that is not permitted by this Section 6.3. If such interference
has not been corrected within twenty (20) days, Declarant may require such Occupant to remove those
components of its communications Equipment causing such interference, or Declarant shall enjoin such
interference at such Occupant’s sole cost and expense.
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6.4
Hazardous Materials. No Occupant shall use, or permit the use of, Hazardous
Materials on, about, under or in the Property, except those Hazardous Materials customarily used with
respect to any of the Permitted Uses, provided that any such use shall at all times be in compliance with
this Declaration and all Environmental Laws. If any Owner becomes aware of or receives notice or other
communication concerning any actual, alleged, suspected, or threatened violation of Environmental Laws,
including but not limited to notice or other communication concerning any actual or threatened
investigation, inquiry, lawsuit, claim, citation, directive, summons, proceeding, complaint, notice, order,
writ, or injunction relating to the same, then such Owner shall promptly notify Declarant and Manager of
the same. Each Owner agrees to indemnify, defend, reimburse and hold harmless, the Manager, Declarant
(and the directors, officers, shareholders, employees, partners, members, managers, agents, contractors,
affiliates, successors and assigns of such Persons) from and against all claims, judgments, damages, losses,
penalties, fines, liabilities, encumbrances, liens, costs, and expenses of whatever kind or nature, contingent
or otherwise, matured or unmatured, foreseeable or unforeseeable, any of which are incurred at any time as
a result of the existence at Hazardous Materials upon, about, or beneath the Property as the result of the
activities or negligence of the indemnifying Owner or its Permittees. The term (i) “Hazardous Materials”
shall mean and refer to the following: petroleum products and fractions thereof, asbestos, asbestos
containing materials, urea formaldehyde, polychlorinated biphenyls, radioactive materials and all other
dangerous, toxic or hazardous pollutants, contaminants, chemicals, materials, substances and wastes listed
or identified in, or regulated by, any Environmental Law, and (ii) the term “Environmental Laws” shall
mean and refer to the following: all federal, state, county, municipal, local and other statutes, laws,
ordinances and regulations which relate to or deal with human health or the environment, all as may be
amended from time-to-time.
6.5
Taxes. Each Owner shall pay directly to the tax collector when due the Real
Property Taxes assessed against the Owner’s Lot, including the portion of any Common Areas and Facilities
on such Owner’s Lot; subject, however, to the right of any such Owner to contest the amount or validity of
all or any part of such taxes and assessments, provided that such Owner will take all such action as may be
necessary to prevent any assessment or tax lien from being foreclosed or enforced with respect to any
property within each Lot, including recording an adequate bond to remove such lien as a matter of record
or to otherwise secure the payment of such lien. For purposes of this Declaration, “Real Property Taxes”
will mean any and all taxes, assessments, impositions or levies of any kind (in all cases, whether general or
special, anticipated or unanticipated) imposed by any Governmental Authority upon the land within each
Lot and/or any Improvements therein or thereon.
6.6
Parking. All Buildings or other Improvements constructed on any Lot shall be
developed to comply with the Governmental Requirements governing parking for the use proposed for the
Lot. The parking area on any Lot shall provide at least such number of parking stalls as required to comply
with Governmental Requirements or as may be required by Governmental Authorities to provide for all
required parking for the Buildings located on such Lot, without regard to any parking that may be available
on any other Lot. No Lot shall be developed in so intense a manner as to adversely impact the parking
available on the other Lots absent an express written agreement with the Owners of such other Lots
permitting such.
6.7
Signs. Except with respect to the Signs, the installation of which is governed by
Section 3.6, all signs installed at the Property by or at the request of an Owner shall conform to all applicable
Governmental Requirements and to the sign criteria for the Property, as such criteria may be adopted and
amended from time-to-time by Declarant, and must be approved in writing by Declarant at its sole
discretion.
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6.8
Animals. No livestock, poultry or other animals shall be kept on any Lot and in
no event shall any stable, hutch, barn, coop or other housing or shelter for animals or for the storage of
materials be placed or maintained upon any Lot, except as approved by the Declarant in writing.
6.9

Equipment.

6.9.1 Mechanical Equipment. All mechanical equipment, including roofmounted, shall be enclosed or screened in a manner approved by the Declarant so as to be an integral part
of the architectural design.
6.9.2 Roof-mounted Equipment. All roof-mounted equipment, other than the
mechanical equipment subject to the provisions of Section 6.9.1, including, but not limited to, vents, hoods
and hatches, must blend with the color of the exposed roofing material so that such equipment is as
inconspicuous as possible and integral with the roof area of any Building upon which such equipment is
mounted to the extent feasible and available at a commercially reasonable cost.
6.10
Landscaping. Each Owner is responsible for maintaining the landscaping located
on its Lot mowed, trimmed, watered and free from refuse, rubbish and debris. Each Owner shall install
landscaping improvements on its Lot, including among other things, grass, plants, shrubs, trees, flowers
and irrigation equipment, in accordance with the Approved Plans for such Lot (the “Landscaping
Improvements”). Once in place, the Landscaping Improvements on a Lot shall not be modified without the
prior written approval of Declarant. The Owner of each Lot must also provide water for landscape irrigation
through a properly maintained system, including performing any modifications to such system to satisfy
governmental water allocation or emergency requirements.
6.11
Maintenance of Buildings. Each Owner shall at all times be responsible for the
regular maintenance, repair and replacement of the Buildings and Improvements located on its Parcel. All
Buildings and Improvements shall be kept and maintained in a clean and attractive condition and in good
order, condition and repair. Any damage that is caused by the intentional or negligent acts of one of the
Owners or its Permittees, shall be promptly repaired at the sole cost of such Owner.
6.12
Prohibited Activities at the Property. To the maximum extent permitted by law,
the following activities are prohibited at the Property:
6.12.1

exhibiting any placard, sign or notice except as expressly permitted

6.12.2

distributing any circular, handbill, placard or booklet;

under this Declaration;

6.12.3
charitable or political purposes;
6.12.4
6.12.5
and operation of the Property.
7.

soliciting memberships or contributions for private, civic, public
parading, picketing or demonstrating; and
failing to follow regulations established by Manager relating to the use

Budget Approval.

7.1
No later than sixty (60) days prior to the commencement of a calendar year,
Manager shall provide each of the Owners an estimated budget for the succeeding calendar year (the
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“Budget”), including the estimated amount of projected Assessments. The Budget shall reasonably identify
each of the categories of maintenance and capital costs to be incurred by Manager and shall specify whether
project Assessments are General, Special, or Limited.
7.2
If an Owner disapproves the proposed Budget, such Owner shall give written
notice to Manager within thirty (30) days of Manager’s delivery of such Budget (the “Budget Objection
Notice”), which Budget Objection Notice shall include a reasonably detailed description of what changes,
if made, would result in the objecting Owner approving the proposed Budget. If Budget Objection Notices
from Owners owning a minimum, in the aggregate, of twenty-five percent (25%) of the acreage by square
feet of the Property are not delivered to Manager within such thirty (30) day period, the Budget shall be
deemed approved. If Budget Objection Notices from Owners owning a minimum, in the aggregate, of
twenty-five percent (25%) of the acreage by square feet of the Property are delivered to Manager within
such thirty (30) day period, Manager shall give reasonable consideration to the objections, and unless it has
a commercially reasonable basis for not doing so, revise the Budget and resubmit the Budget to the Owners
for their approval in accordance with the procedure set forth above.
7.3
The Budget shall provide the basis for Assessments, provided that the amount and
nature of Assessments may be adjusted by the Manager to meet changing circumstances and unexpected
expenses. The Manager may impose additional Assessments in situations in which additional income for
Common Expenses is needed.
8.

Assessments.

8.1
Establishment of Assessments. Declarant, so long as it owns any of the Lots,
hereby covenants, and each Owner of such Lots by acceptance of a deed therefor, whether or not it shall be
so expressed in such deed, is deemed to covenant and agree to pay Assessments for the purpose of
maintaining and repairing the Common Areas and Facilities, providing financial reserves, and providing
for such capital improvements as the Manager may from time to time determine. Assessments may be
levied against Owners’ Lots as soon as the Owners’ become the owners of such Lots, regardless of whether
improvements have been commenced or completed on the Lots. The Assessments levied hereunder,
together with interest, costs, and reasonable attorneys’ fees, shall be a charge on the land and shall be a
continuing lien upon the Lot against which each such Assessment is made, which lien shall attach and be
enforced as provided in Section 9 below. Each such Assessment, together with interest, costs and
reasonable attorney’s fees, shall also be the personal obligation of the Owner of such Lot at the time when
the Assessment fell due. If more than one person or entity was the Owner of a Lot, the personal obligation
to pay such Assessment shall be both joint and several.
8.2
General, Limited, and Special Assessments. General assessments may be levied
for regular annual or other periodic charges to properly maintain and repair the Common Areas and
Facilities (“General Assessments”). In addition to General Assessments, the Manager may levy, in any
assessment year, a special assessment for the purpose of defraying, in whole or in part, the cost of any
repair, replacement, or improvement of any Common Areas and Facilities in or on the Property, including
private streets or landscape easements (“Special Assessment”). Any such Special Assessment shall be
allocated among the Lots in the same manner as General Assessments and shall be payable over such a
period as the Manager shall determine. General Assessments and Special Assessments shall be allocated
in accordance with each Owner’s Proportionate Share of the Common Expenses, plus an administrative fee
of five percent (5%) of such expenses to cover management and administrative costs (the “Service
Charge”). Certain other assessments (“Limited Assessments”) shall be allocated equitably among a subset
of Owners that benefits from specific improvements by the Manager and/or Declarant in their sole
discretion. A Service Charge shall also be added by the Manager to Limited Assessments. The Manager
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shall obtain the consent of Owners owning a minimum, in the aggregate, of seventy-five percent (75%) of
the acreage by square feet of the Property prior to assessing any Special Assessment.
8.3
Owners’ Payment of Assessments. At the discretion of the Manager, the Owner
of each Lot may be billed monthly in advance for its Assessments. The bills shall be due and payable
within fifteen (15) days after receipt. Manager may adjust such estimates at any time based upon Manager’s
experience and reasonable anticipation of costs. Such adjustments shall be effective as of the next payment
date after notice is given to the affected Owners at least thirty (30) in advance together with reasonable
written evidence supporting such adjustment. If Manager elects to bill the Owners in advance as provided
in this Section 8.3, within one hundred twenty (120) days after the end of each calendar year Manager shall
deliver to the affected Owners a statement setting forth in reasonable detail the Common Expenses paid or
incurred by Manager during the preceding calendar year and each Owner’s Proportionate Share. If such
statement reveals underpayment of Common Expenses, the Owner of each Lot shall reimburse Manager its
Proportionate Share of any such underpayment within fifteen (15) days after receipt of such statement. If
such statement reveals an overpayment of Common Expenses, Manager shall, at the option of the Owner
of each Lot, either provide a credit against future payments of its Proportionate Share of estimated Common
Expenses or reimburse the Owner of each Lot (or its respective Occupants, as it may direct) in the amount
of its Proportionate Share of any such overpayment at the time such statement is provided. If Manager
elects not to bill the Owners in advance as provided in this Section 8.3, Manager will send periodic billing
statements to the affected Owners as and when Common Expenses are actually incurred; provided,
however, that such statements shall not be sent more often than monthly. As used in this Declaration, the
“Proportionate Share” of the Common Expenses to be borne by an Owner of a Lot shall be the percentage
obtained by dividing the acreage by square footage of such Owner’s Lot by the aggregate acreage, measured
in square feet, of all Lots at the Property, subject to allocation of costs relating to Signs as set forth in
Section 3.6.
8.4
Inspection of Records. Any Owner may, upon not less than ten (10) days’ prior
written notice to Manager, inspect Manager’s records for all Common Expenses incurred during the
immediately preceding calendar year at Manager’s office or at such other location reasonably designated
by Manager at any time during reasonable business hours within ninety (90) days following receipt of the
annual statement described in Section 8.3. If such inspection reveals an overpayment of Common Expenses
(and Manager agrees, which agreement shall not be unreasonably withheld, conditioned or delayed),
Manager shall reimburse the Owner of each Lot (or its respective Occupants, as it may direct) its
Proportionate Share of any such overpayment within fifteen (15) days after receipt of notice of
determination, and of the amount, of such overpayment. If such inspection reveals an underpayment of
Common Expenses, the Owner of each Lot shall reimburse Manager its Proportionate Share of any such
underpayment within fifteen (15) days after receipt of proper billing in accordance with Section 8.3.
Manager’s expenses for any calendar year shall be deemed correct if an Owner does not give Manager
written notice of any such overpayment or underpayment within the ninety (90) day period provided above.
9.

Enforcement Remedies.

9.1
Creation of Lien; Notice of Default; Foreclosure. In the event any Owner fails or
refuses to pay an Assessment when due, which failure continues for a period of fifteen (15) days after
receipt of such Assessment, such failure shall constitute a default and Manager may, as permitted by law,
secure a lien against the Owner’s delinquent Lot by recording a notice of default with the _____ County
Recorder. A copy of such notice of default shall be given to such Owner and any Mortgagee holding a
Mortgage covering such Owner’s Lot within ten (10) business days following recordation. Such notice of
default shall set forth the unpaid amount, the date such amount became due, the Owner’s name and a
description of the Lot subject to the lien. Any such lien may be foreclosed judicially or non-judicially in
the same manner permitted by applicable law for liens against real property, and shall be subject and
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subordinate to (i) each Mortgage recorded at the time such notice of lien is recorded, (ii) this Declaration,
(iii) each utility right-of-way or easement existing at the time such notice of lien is recorded, and (iv) any
lien for general taxes and other governmental assessments, but shall be prior to all other interests, whether
recorded or unrecorded, at the time such notice of lien is recorded. The lien so claimed shall attach from
the date of recordation in the amount claimed in the notice of default. In connection with any sale under a
non-judicial foreclosure, the party filing the notice of default is authorized to appoint its attorney, any officer
or director, or any title insurance company authorized to do business in ______ as trustee for purposes of
conducting the sale. The party filing the notice of default shall have the power to bid upon the Lot at
foreclosure sale and to acquire, hold, lease, mortgage, and convey the Lot.
9.2
Interest. Interest shall accrue from the date the Assessment was due and payable
to and including the date such Assessment is paid at the rate equal to the Prime Rate as announced from
time-to-time in the Wall Street Journal or, if it no longer exists, in a reasonable similar publication, plus
five percent (5.00%) per annum (“Default Interest”). All other defaults for failure to make payments as
required under the Declaration shall also accrue Default Interest from the date of default until paid.
9.3
Other Remedies. Manager shall also have the right to recover the Assessment from
the Owner personally to enforce any other default under this Declaration against the Owner personally, and
to otherwise enforce, through any permitted proceeding at law or in equity, the terms, provisions,
restrictions and requirements of this Declaration.
10.

Common Areas and Facilities.

10.1
No Obstruction. Except to the extent necessary (on a temporary basis) for
reasonable construction, for repair and maintenance, or to prevent a public dedication or the accrual of any
rights to the public (as provided in Section 14.1), no Owner shall permit to be constructed or placed across
the Common Roads located on such Owner’s Lot any fence, gate, wall, barricade or other obstruction,
whether temporary or permanent in nature, which limits or impairs the free and unimpeded access over any
part of the Common Roads, or shall otherwise obstruct or interfere with the free flow of vehicular and
pedestrian traffic on such Common Roads.
10.2
Alteration, Relocation or Changes to Common Areas and Facilities. The Owner
of a Lot shall be permitted to alter, relocate, or change the configuration of the Access Areas which it owns
at any time and from time-to-time, but only upon strict compliance with the provisions of this Section 10.
10.2.1
Any proposed alteration, relocation, or other change shall comply with
all applicable Governmental Requirements.
10.2.2
Any proposed alteration, relocation, or other change shall not modify or
unreasonably obstruct access between a Lot and any adjacent public road.
10.2.3
The Owner proposing to make any alteration, relocation, or other change
shall pay the entire cost of such alteration, relocation or change.
10.2.4
The Owner proposing to make such alteration, relocation, or change may
not perform any work on, or stage any work from, any other Lot without the consent of the Owner of such
other Lot, which consent shall not be unreasonably withheld, conditioned or delayed.
10.2.5
Declarant or Manager must approve the proposed alteration, relocation,
or other change. In connection with obtaining such approval, the Owner proposing to make such alteration,
relocation or change shall provide copies of its preliminary plans to the Declarant or Manager prior to
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commencing such work for review and approval by the Declarant or Manager. In the event an Owner (the
“Submitting Owner”) submits a preliminary plan to the Declarant or Manager for its consent as required by
this Section 10.2.5, such preliminary plan shall be deemed not approved if not disapproved in writing within
thirty (30) days of the delivery of the preliminary plans to the Declarant or Manager. In the event the
Declarant or Manager disapproves of such preliminary plans, the Declarant or Manager shall, within such
thirty (30) day period, deliver to the Submitting Owner the written objections to the preliminary plans which
objections shall include a reasonably detailed description of what changes, if any, and if made, would cause
the Declarant or Manager to give its approval of the preliminary plans. The Submitting Owner shall revise
the preliminary plans and resubmit them to the Declarant or Manager for its approval in accordance with
the procedures set forth above in this Section 10.2.5. Notwithstanding anything above to the contrary, an
Owner shall not be required to obtain the consent of the Declarant or Manager to make any alteration,
relocation, or modification on such Owner’s Lot if such alteration, relocation, or modification is required
by Governmental Requirements; provided, however, that, to the extent the Owner has any discretion
regarding the manner of the alteration, relocation, or modification within the parameters of what is required
by the Governmental Requirements, the Declarant or Manager shall have approval rights over the exact
implementation of the alteration, relocation, or modification.
11.

Insurance and Indemnity.

11.1
Manager shall maintain or cause to be maintained in full force and effect at least
the following minimum insurance coverage in Constant Dollars: Commercial General Liability insurance
with a combined single limit of liability of $1,000,000.00 for bodily injury, personal injury and property
damage, arising out of any one occurrence.
11.2
Prior to commencing any construction activities within the Property, each Owner
and Manager shall obtain or require its contractor to obtain and thereafter maintain so long as such
construction activity is occurring, at least the minimum insurance coverages in Constant Dollars set forth
below:
11.2.1

Workers’ compensation and employer’s liability insurance:
(i)

Worker’s compensation insurance as required by any
applicable Governmental Requirements.

(ii)

Employer’s liability insurance in the amount of
$1,000,000.00 each accident for bodily injury, $1,000,000.00
policy limit for bodily injury by disease, and $1,000,000.00
each employee for bodily injury by disease.

11.2.2
Commercial General Liability insurance covering all operations by or
on behalf of the contractor, which shall include the following minimum limits of liability and coverages:
(i)

Required coverages:
(a)

Premises and Operations;

(b)

Products and Completed Operations;

(c)

Contractual Liability, insuring the indemnity obligations
assumed by contractor under the contract documents;
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(ii)

(d)

Broad Form Property Damage (including
Completed Operations);

(e)

Explosion, Collapse and Underground Hazards; and

(f)

Personal Injury Liability.

Minimum limits of liability:
(a)

$1,000,000.00 each occurrence (for bodily injury
and property damage).

(b)

$1,000,000.00 for Personal Injury Liability.

(c)

$1,000,000.00 aggregate for Products and
Completed Operations.

(d)

$2,000,000.00 general aggregate applying
separately to the Property.

11.2.3
Automobile liability insurance including coverage for owned, hired and
non-owned automobiles. The limits of liability shall not be less than $1,000,000.00 each accident for bodily
injury and property damage. The contractor shall require each of his subcontractors to include in their
liability insurance policies coverage for automobile contractual liability.
11.2.4
The contractor shall also carry umbrella/excess liability insurance in the
amount of $5,000,000.00. If there is no per project aggregate under the Commercial General Liability
policy, the limit shall be $10,000,000.00. The contractor’s liability insurance shall name the Declarant and
Manager as additional insureds, and also be primary to and noncontributory with any similar coverage they
have.
11.2.5
Owners shall carry Workers Compensation insurance if statutorily
required. Owners and contractors shall provide a waiver of subrogation in favor of the Manager and
Declarant on their Workers Compensation coverage.
11.3
Effective upon the commencement of construction of any Improvements on its Lot
and so long as Improvements exists, each Owner shall maintain or cause to be maintained in full force and
effect, policies of property insurance covering loss of or damage to the Improvements located on its Lot in
the full amount of their replacement value, with such policies providing protection against loss or damage
due to perils covered by a “Causes of Loss-Special Form” (or equivalent) policy. For purposes of this
Declaration, a Lot is deemed “developed” when Improvements such as Building(s) and landscaped and
paved areas, have been constructed thereon, and such Lot is available for use and occupancy.
11.4
Each Owner of a Lot shall maintain or cause to be maintained in full force and
effect, a policy of Commercial General Liability insurance (or equivalent) with respect to such Owner’s
Lot, the business operated by such Owner and any Permittees of the Owner on its Lot. The minimum
amount of such insurance in Constant Dollars shall be Three Million Dollars ($3,000,000.00) per
occurrence. Each such policy shall name Declarant and Manager as an additional insured, and each Owner
shall provide Manager with an appropriate “additional insured” endorsement to such Owner’s liability
insurance policy (in a form reasonably acceptable to Manager). Such coverage shall be primary to and
noncontributory with any similar coverage held by Declarant and Manager.
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11.5
All insurance required by this Section 11 shall be written on an occurrence basis
and procured from companies with a Financial Strength Rating of “A” or better and a Financial Size
Category of “X” or larger, based on the most recent published ratings of the A.M. Best Company (or
comparable rating) which are authorized to do business in the state where the Property is located. All
insurance may be provided under (i) an individual policy covering the Property, or (ii) a blanket policy or
policies which includes other liabilities, properties and locations of such Person; provided, however, that if
such blanket commercial general liability insurance policy or policies contain a general policy aggregate of
less than Ten Million Dollars ($10,000,000.00) in Constant Dollars, then such insuring Person shall also
maintain excess liability coverage necessary to establish a total liability insurance limit of Ten Million
Dollars ($10,000,000.00) in Constant Dollars. The insuring Person shall provide, upon written request, a
certificate of insurance (in form acceptable to Manager) executed by an authorized officer or agent of the
insurer, certifying that the required insurance is in full force and effect. The insuring Person shall be
responsible for the payment of any and all applicable deductibles, and in no event shall any deductible or
self-insured retention amount exceed Fifty Thousand Dollars ($50,000.00) in Constant Dollars without the
prior written consent of Manager.
11.6
In the event any Owner fails to maintain the insurance coverage required in this
Declaration, Manager may, but shall have no obligation to obtain, comparable coverage for Manager’s
benefit at the defaulting Owner’s expense. The premiums paid for such insurance, plus the Service Charge,
shall be reimbursed by the defaulting Owner immediately upon presentation of Manager’s bill.
11.7
Each Owner hereby waives any claim that it might have against any other Owner
for damages which would be covered by any of the property insurance required to be carried under this
Section 11. Such mutual waivers shall be in addition to, and not in limitation or derogation of, any other
waiver or release regarding any loss of, or any damage to the property of any Owner. Because the above
mutual waivers will preclude the assignment of any such claim by way of subrogation (or otherwise) to an
insurance company (or any other person, firm or corporation) each Owner shall give to each insurance
company which has issued to it policies of property insurance, written notice of the terms of such mutual
waivers, and shall have such insurance policies properly endorsed, if necessary, to prevent invalidation of
such insurance coverage by reason of such waiver.
11.8
The Owner of each Lot hereby agrees to indemnify, defend and hold harmless
Declarant, Manager, and the Owners from and against any and all liability, claims, damages, expenses
(including reasonable attorneys’ fees and reasonable attorneys’ fees on appeal), judgments, proceedings
and causes of action, for injury to or death of any person or damage to or destruction of any property
resulting from the negligent or willful act or omission of the indemnifying person, its tenants, subtenants,
agents, contractors or employees, or arising out of the performance or nonperformance of any of the
obligations set forth in this Declaration, except to the extent caused by the negligent or willful act or
omission of the indemnified person, its tenants, subtenants, agents, contractors or employees.
11.9
An Owner shall have the right to satisfy its insurance obligations under this
Declaration by means of self-insurance, but only so long as: (i) such self-insurance is permitted under all
laws applicable to such Owner and/or the Property at the time in question; (ii) such Owner maintains a
tangible net worth (as evidenced by its financial statements on file) of not less than Five Hundred Million
Dollars ($500,000,000.00); (iii) such Owner maintains a Moody’s rating of Baa or better or a Standard &
Poor’s rating of BBB or better (in case of a public company); (iv) unless such information is already
generally available to the public through filings with the U.S. Securities and Exchange Commission, such
Owner shall, not less than annually, provide Manager an audited financial statement, prepared in accordance
with generally accepted accounting principles, showing the required net worth of such Owner; and (v) such
self-insurance provides for loss reserves that are actuarially derived in accordance with accepted standards
of the insurance industry and accrued (i.e., charged against earnings) or otherwise funded. “Self-insure”
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shall mean that such Owner is itself acting as though it were the third-party insurer providing the insurance
required under the provisions of this Declaration, and such Owner shall pay any amounts due in lieu of
insurance proceeds because of self-insurance, which amounts shall be treated as insurance proceeds for all
purposes under this Declaration. To the extent an Owner chooses to provide any required insurance by
“self-insurance,” then such Owner shall have all of the obligations and liabilities of an insurer, and the
protection afforded Declarant, Manager, and the other Owners, shall be the same as if provided by a thirdparty insurer under the coverages required under this Declaration. Without limiting the generality of the
foregoing, all amounts which such Owner pays or is required to pay and all losses or damages resulting
from risks for which such Owner has elected to self-insure shall be subject to the waiver of subrogation
provisions of Section 11.7 above, and shall not limit such Owner’s indemnification obligations set forth
in Section 11.8 above. In the event that an Owner elects to self-insure and an event or claim occurs for
which a defense and/or coverage would have been available from a third-party insurer, such Owner shall
undertake the defense of any such claim, including a defense of Declarant and Manager, at such Owner’s
sole cost and expense, and use its own funds to pay any claim or replace any property or otherwise provide
the funding which would have been available from insurance proceeds but for such election by such Owner
to self-insure. In the event that an Owner elects to self-insure, such Owner shall provide Manager with
certificates of self-insurance in form reasonably acceptable to Manager specifying the extent of selfinsurance coverage.
12.
Repurchase Rights. In the event that after the expiration of three (3) years from the date of
execution of a deed by the Declarant conveying any Lot, any grantee or its heirs, successors or assigns,
shall not have completed the construction of a permanent Building upon said Lot, the Declarant shall have
the right to repurchase the Lot at the same price as Declarant sold the Lot, by giving the grantee or then
Owner of the Lot sixty (60) days prior notice of the Declarant’s election to do so, in which event closing
shall take place within such sixty (60) day period and the parties shall execute such documents as shall be
necessary in order to consummate the same. The provisions of this Section 12are subject and subordinate
to the rights of Mortgagees holding liens on any Lot, including Mortgagees which acquire title to any
portion of any Lot by foreclosure or deed-in-lieu of foreclosure.
13.
Assignment Allowed. Any or all of the interests, rights and powers (including
discretionary rights and powers and the powers of consent and approval) (collectively referred to as the
“Declarant’s Reserved Powers”) herein reserved by or conferred upon the Declarant may be assigned or
transferred by the Declarant, at its election and in its sole discretion, to any one or more Persons agreeing
to accept and assume the duties of the Declarant pertaining to the Declarant’s Reserved Powers so assigned
or transferred. Any such assignment or transfer of the Declarant’s Reserved Powers may be made by the
Declarant as to all or any part or parts of the Property and may be to different Persons in Declarant’s sole
discretion. No such assignment or transfer shall be deemed effective unless such assignment or transfer
shall be evidenced by an appropriate written instrument in recordable form (i) duly executed by the
Declarant, (ii) duly executed by such assignee or transferee and containing the agreement of such assignee
or transferee to accept the same and assume the duties of the Declarant thereunder, (iii) which is recorded
among the Official Records, and (iv) expressly and specifically refers to and identifies the Declarant’s
Reserved Powers so assigned and transferred. Any such instrument may be subject to such limitations,
conditions, reservations and provisions as the Declarant may set forth therein and may provide, among other
things, for the future or further assignment or transfer of the Declarant’s Reserved Powers to others by the
assignee or transferee named therein. No such assignment or transfer shall be deemed to arise by
implication. When the Declarant or its assignee pursuant to this Section 11 shall no longer be the Owner of
any part of the Property, all rights and powers of the Declarant (or such assignee) shall automatically
devolve upon, and be exercisable by, the Declarant’s Successor.
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14.

Miscellaneous.

14.1
No Public Dedication; Effects of Dedication. Nothing contained in this
Declaration shall be deemed to be a gift or dedication of any portion of the Property or of any Lot or portion
thereof to the general public, or for any public use or purpose whatsoever, it being the intention of Declarant,
on behalf of Declarant and its successors and assigns, that this Declaration shall be strictly limited to and
for the purposes herein expressed. Each Owner shall have the right to close, if necessary, all or any portion
of the Common Road on its Lot from time-to-time for the period of time as may be necessary, in the
reasonable opinion of Owner, to prevent a dedication thereof or the accrual of any rights of the public
therein; provided, however, prior to such closing (which closing, in any event, shall be for as short a period
as is necessary to prevent such dedication or accrual of such public rights), such Owner shall give notice of
such closing to, and coordinate such closing with, Manager and such closing shall be subject to Declarant
or Manager’s approval as to the time and duration of such closing. No Person may dedicate to public use
or convey to a Governmental Authority any Common Area without the consent of the Declarant, which
may be withheld, conditioned or delayed for any reason. Declarant reserves unto itself the right to dedicate
any and all of the Common Roads to public use. If any land within the Property consisting of the Common
Areas and Facilities is dedicated for public use or otherwise conveyed to a Governmental Authority, such
land will, upon such dedication or other conveyance, no longer be part of the Property. Any such exclusion
from the Property will be automatic without the necessity of a recorded amendment to this Declaration or
other consent or approval of Declarant or any other Owner.
14.2
Duration. This Declaration shall remain in full force and effect for a period of
ninety-nine (99) years from the Effective Date (the “Primary Period”), and thereafter shall, as then in force,
be continued automatically for successive periods of twenty (20) years each (each such period being
referred to as an “Extension Period”) and without further notice, and without limitation, unless, at least
ninety (90) days prior to the date of expiration of the Primary Period or Extension Period then in effect,
Declarant delivers to any other Owners in the Property written notice of termination, in which event this
Declaration shall automatically expire at the end of the Primary Period or Extension Period then in effect.
Upon termination of the Declaration, all rights and privileges derived from and all duties and obligations
created and imposed by the provisions of this Declaration shall terminate and have no further force or effect;
provided, however, that the termination of this Declaration shall not limit or affect any remedy at law or in
equity that may exist under this Declaration with respect to any liability, or obligation, accrued or otherwise
arising, or to be performed under this Declaration prior to the date of such termination, and, provided
further, that all of the easements and the rights and duties related thereto as provided in Section 3 shall
continue in effect in perpetuity as to those easements actually in use at the time of the termination of this
Declaration until such time as such easements are abandoned or ceased to be used to serve a Lot in the
Property.
14.3
Modification and Termination. Except as otherwise expressly provided in Section
14.2 with respect to a possible termination, or in Sections 14.4, 14.5, or other provisions giving specific
rights to the Declarant, this Declaration may not be modified in any respect whatsoever or terminated, in
whole or in part, except with the written consent of the Owners of Lots comprising at least sixty-six and
two-thirds percent (66 2/3%) of the aggregate acreage in square footage of all Lots in the Property.
14.4
Rights of Declarant. Notwithstanding anything to the contrary in Sections 14.2 or
14.3, so long as the Declarant or an entity owned wholly by the Declarant or Affiliate of the Declarant owns
any portion of the Property, no such termination, extension, modification or amendment of this Declaration
shall be effective without the written approval of the Declarant in its sole discretion.
14.5
Changes and Modifications by Declarant. Declarant shall have the right, at any
time as long as it owns any portion of the Property, without the consent of any Owner or any other party
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and in its sole discretion, to modify, amend or change any of the provisions of this Declaration as Declarant
may deem necessary or desirable: (i) to correct errors or omissions herein; (ii) to bring any provision of the
Declaration into compliance with any applicable governmental statute, rule, regulation, or judicial
determination which is in conflict herewith; (iii) to enable any reputable title insurance company to issue
title insurance coverage with respect to any portion of the Property; (iv) to enable any institutional or
governmental lender, purchaser, insurer or guarantor of mortgage loans to make, purchase, insure or
guarantee such mortgage loans; (v) to satisfy the requirements of any governmental or quasi-governmental
agency; or (vi) in response to changing market conditions. Declarant shall also have the right, at any time
as long as it owns any portion of the Property, without the consent of any Owner or any other party and in
its sole discretion, to modify, amend or change any of the provisions of this Declaration as may be requested
by an Owner or any contract purchaser of a Lot. Notwithstanding the foregoing, no modification,
amendment or change otherwise permitted by this Section 14.5 shall adversely affect in a material manner
the value of an Owner’s Lot or substantially increase the financial obligations of any Owner without the
prior written consent of the affected Owner(s) and all Mortgagees of Mortgages encumbering the Lots
owned by the affected Owner(s). By acceptance of a deed to any Lot or by the acceptance of any other
legal or equitable interest in the Lots, each and every contract purchaser, Owner, Mortgagee or other
lienholder or party having a legal or equitable interest in any Lot does automatically and irrevocably name,
constitute, appoint and confirm the Declarant as attorney-in-fact for the purpose of executing any such
agreement, document, amendment, supplement and other instrument(s) necessary to effect the foregoing
subject to the limitations set forth herein. A copy of any such agreement, document, amendment,
supplement or other instrument shall be provided to all affected Owners. The power of attorney aforesaid
is expressly declared and acknowledged to be coupled with an interest in the subject matter hereof and the
same shall run with the title to any and all Lots and be binding upon the heirs, personal representatives,
successors, transferees and assigns of any of the foregoing parties. Further, said power of attorney shall
not be affected by the death or disability of any principal and is intended to deliver all right, title and interest
of the principal in and to said power of attorney. Said power of attorney shall be vested in the Declarant at
all times as long as it is owns any portion of the Property.
14.6
Severability. If any term or provision of this Declaration or the application of it to
any person or circumstance shall to any extent be invalid or unenforceable, the remainder of this Declaration
or the application of such term or provision to persons or circumstances, other than those as to which it is
invalid or unenforceable, shall not be affected thereby, and each term and provision of this Declaration shall
be valid and shall be enforced to the extent permitted by law.
14.7
Captions and Headings. The captions and headings in this Declaration are for
reference only and shall not be deemed to define or limit the scope or intent of any of the terms, covenants,
conditions or agreements contained herein.
14.8
Interpretation. Whenever the context requires construing the provisions of this
Declaration, the use of a gender shall include both genders, use of the singular shall include the plural, and
the use of the plural shall include the singular. The word “including” shall be construed inclusively, and not
in limitation, whether or not the words “without limitation” or “but not limited to” (or words of similar
importance) are used with respect thereto. The provisions of this Declaration shall be construed as a whole
and not strictly for or against any party. Unless otherwise provided, references to Sections refer to the
Sections of this Declaration. This Declaration shall be governed by and construed in accordance with the
laws of the State of _____, without regard to its principles of conflicts of law.
14.9
Default by an Owner or Manager. If any Owner fails to comply with the provisions
of this Declaration, Manager may (but is not obligated to), after giving at least fifteen (15) days’ written
notice to the defaulting Owner (or, in the event such lack of compliance relates to a non-monetary obligation
which cannot reasonably be performed within such period and it is diligently pursuing compliance, after
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the defaulting Owner has been granted the period of time reasonably necessary to comply with the
provisions of the Declaration but fails to achieve compliance within such period of time), perform or cause
to be performed such work or pay such sums as are necessary to comply with the terms of this Declaration
(commonly known as self-help remedies), and any such self-help remedy shall not diminish any right to
pursue any other legal or equitable remedies available under applicable law against the defaulting Owner.
In the event such self-help remedies are pursued, all sums reasonably expended and all costs and expenses
reasonably incurred by Manager in connection with such payment or performance shall bear interest from
the date expended or incurred (as the case may be) at the Default Interest rate until paid or otherwise
satisfied in full, and shall be paid promptly to Manager by the defaulting Owner on written demand. No
breach of this Declaration shall entitle any Owner to cancel, rescind, or otherwise terminate this Declaration
(but such limitation shall not affect any other right or remedy or limit any obligation that any Owner or
Manager may have under this Declaration by reason of such breach). If Manager does not pursue its “selfhelp” remedy, Manager shall use commercially reasonable efforts to enforce the terms of this Declaration
using other appropriate means, including civil litigation.
14.10

Restoration.

14.10.1 In the event the whole or any part of the Improvements located on a Lot
are damaged or destroyed, the Owner of the Lot to which such damage has occurred shall promptly cause
the repair, restoration or rebuilding of the Improvements so damaged or destroyed so that the restored
portions of the Lot shall (1) be in the condition existing immediately prior to such damage or destruction,
and (2) comply with the applicable requirements of this Declaration. In connection with the above, such
Owner shall also promptly remove debris and keep the affected portions of the Lot neat, orderly and well
maintained and covered during such repair or reconstruction. Notwithstanding the foregoing, in the event
any Building or Improvement is damaged or destroyed to the extent of seventy five percent (75%) or greater,
the Owner of such Building or Improvement may, with the consent of Declarant, elect not to restore such
damaged or destroyed Building or Improvement, in which event the Owner shall raze the Building or
Improvement and landscape the area to a neat and attractive condition consistent with the Property.
14.10.2 Upon any damage or destruction to the Common Areas and Facilities on
a Lot, Manager will promptly after the occurrence of the event of damage or destruction, restore, repair or
rebuild such damaged or destroyed Common Areas and Facilities. Unless the work of restoration, repair,
rebuilding or improvement is carried out pursuant to the original plans and specifications for the
construction of the Common Areas and Facilities as determined by Manager, the plans or specifications for
such work will be subject to the prior written approval of the Owners of the Lots upon which such Common
Areas and Facilities are located, which shall not be unreasonably withheld, conditioned or delayed.
Manager will use all commercially reasonable due diligence to complete such restoration and repair of the
Common Areas and Facilities as expeditiously as possible with as little delay and as little disruption as
circumstances permit. The cost of such restoration shall be paid as an Assessment.
14.11 Condemnation. In the event the whole or any part of a Lot is taken by right of
eminent domain or any similar authority of law (or conveyed under threat of the exercise of such right), the
entire award for the value of the land and improvements so taken shall belong to the Owner of that portion
of the Lot so taken. No other Owner shall claim any portion of such award by virtue of any interest created
by this Declaration. In the event of a partial taking, the Owner of the portion of the Lot so condemned shall,
at its sole discretion, either restore the remaining portion of the Lot owned by such Owner as nearly as
possible to the condition existing just prior to such condemnation or repair the Lot not taken and landscape
any areas left unimproved in an attractive manner, without contribution from any Owner of the Lot not so
taken. If any Mortgagee of any portion of the Lot requires, pursuant to a provision in a Mortgage, that the
portion of the award representing compensation for property actually taken, as distinguished from
compensation for severance damage to property not taken, be paid to the Mortgagee, then the Owner
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required to make such payment to such Mortgagee shall not be obligated to apply such portion of the award
to restoration, but shall be required to expend its own funds either to restore the Improvements on the
remaining portion of the Lot if restoration is possible, or to raze such Improvements and landscape the area
to a neat and attractive condition consistent with the Property.
14.12 Notices. Any notices and requests for approvals or consents and responses thereto
required or authorized to be given by the Declarant or any Person subject to the provisions of this
Declaration shall be in writing and shall be deemed to be validly served two (2) business days after being
sent by certified mail, return receipt requested; one day following deposit with a nationally recognized
overnight mail delivery service; or upon actual hand or other delivery to such Person, if addressed as
follows:
To the Declarant:

_____________________
c/o __________________
_____________________
_____________________

With a copy to:

_____________________
_____________________
_____________________
_____________________

To any Person subject to this Declaration:
To the mailing address for real property tax bills shown on the
real property tax records of the _____ County, _______
Assessor’s Office with respect to the Lot or portion of the
Property which is the subject matter of such notice.
The Declarant or any Person entitled to receive any notice pursuant to this Declaration may stipulate
from time-to-time for itself an address to be substituted for the above address by the giving of written notice
to the other at the last address established pursuant to this Section 14.12.
14.13

Mortgagee Protection.

14.13.1 Priority of Declaration. This Declaration established hereby with
respect to each Owner and Lot, shall be superior and senior to any lien placed upon any Lot, including the
lien of any Mortgage. Notwithstanding the foregoing, no breach hereof shall defeat, render invalid, diminish
or impair the lien of any Mortgage made in good faith and for value, but all of the provisions, terms and
conditions contained in this Declaration shall be binding upon and effective against any Person (including,
but not limited to, any Mortgagee) who acquires title to any Lot or any portion thereof by foreclosure,
trustee’s sale, deed in lieu of foreclosure, or otherwise.
14.13.2 Obligations of Mortgagee. Unless and until it enters into possession or
acquires title pursuant to foreclosure of any arrangement or proceeding in lieu of foreclosure, any
Mortgagee under any Mortgage affecting any part of the Property shall have no obligation to take any action
to comply with, and may not be compelled to take any action to comply with, this Declaration.
14.13.3 Notices; Right to Cure. Any Owner, on delivering to the other Owner
any notice, demand or other communication pursuant to the provisions of this Declaration, shall at the same
time deliver (by means authorized in Section 14.12), copies of such notice to each affected Mortgagee at
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the latest address provided to such Owner by such Mortgagee. Although otherwise effective with respect
to the Owner receiving such notice, no notice delivered to any Owner shall affect any rights or remedies of
any Mortgagee unless a copy of such notice has been delivered to such Mortgagee in accordance with the
immediately preceding sentence. Each Mortgagee shall have the right to remedy a default, or cause the
same to be remedied within the time allowed to the defaulting Owner plus, in the case of monetary defaults,
an additional fifteen (15) days and, in the case of non-monetary defaults, an additional thirty (30) days (or,
in the event a default is a non-monetary default which cannot reasonably be cured within such period and
Mortgagee is diligently pursuing compliance, within the period of time reasonably necessary to cure the
default).
14.13.4 Performance. Each Mortgagee shall have the right to act for and in the
place of the Owner of that portion of the Property covered by its Mortgage, to the extent permitted by the
applicable Mortgage or otherwise agreed to by such Owner in writing. Any Owner shall accept
performance by or on behalf of any Mortgagee as if the same had been performed by the other Owner.
Such acceptance shall not create any additional rights as against such Owner in such Mortgagee, nor shall
such Mortgagee be subrogated to any interest or right of such Owner. Each Mortgagee shall have the right,
to the extent the Owner of that portion of the Property covered by the Mortgage concerned agrees in writing,
to appear in a legal action or proceeding on behalf of such Owner in connection with such portion of the
Property.
14.13.5 Recognition. On request, Declarant agrees to execute, acknowledge and
deliver to any Mortgagee an instrument prepared by the Mortgagee concerned, acknowledging that such
Mortgagee is entitled to the benefits of this Section 14.13.
14.14 Transfer of Property; Release On Transfer. If any Owner transfers all or any
portion of the Property owned by such Owner, the transferee shall automatically be deemed to have assumed
and agreed to be personally bound by the covenants of such Owner contained in this Declaration. On and
after the date an Owner transfers (other than merely for purposes of security) or is otherwise divested of
such Owner’s interest in the Property, such Owner shall be relieved of all liabilities and obligations under
this Declaration related to such Property as of the date of recordation in the Official Records of the
instrument effecting such transfer, except for such liabilities or obligations as may have accrued as of the
date of such transfer or divestiture.
14.15 No Waiver. Any failure to insist upon the strict performance of or compliance
with any of the terms, provisions, covenants and requirements of this Declaration shall not result in or be
construed to be an abandonment or termination of this Declaration or any waiver of the right to insist upon
such performance or compliance with the terms of this Declaration in the future. A waiver as to one Owner
shall not constitute a waiver as to any other Owner.
14.16 Attorneys’ Fees. If any action is brought because of a default under or to enforce
or interpret this Declaration, in addition to the relief to which such party is entitled, the party prevailing in
such action shall be awarded and the unsuccessful party shall pay reasonable attorneys’ fees, court costs,
and other litigation expenses (including, without limitation, costs of investigation, settlement, expert
witnesses, or any additional costs incurred in enforcing this Declaration, and those incurred in connection
with any appeal), the amount of which shall be fixed by the court and made a part of any judgment rendered.
14.17 Force Majeure. Any Owner or other Person obligated under this Declaration shall
be excused from performing any obligation set forth in this Declaration, except the payment of money, so
long as (but only so long as) the performance of such obligation is prevented or delayed by an act of God,
weather, avalanche, fire, earthquake, flood, explosion, act of the elements, war, invasion, insurrection, riot,
malicious mischief, vandalism, larceny, inability to procure or general shortage of labor, equipment,
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facilities, materials or supplies in the open market, failure of transportation, strikes, lockouts, order of
government or civil defense authorities or any other cause reasonably beyond the control of the Owner or
other Person prevented or delayed.
14.18 Not a Partnership; No Third Party Beneficiaries. The provisions of this
Declaration are not intended to create, nor shall they be in any way interpreted or construed to create, a
joint venture, partnership, or any other similar relationship between Declarant or Manager and any other
Owner. There shall be no third party beneficiaries created by the terms of this Declaration.
14.19 Estoppel Certificate. Manager and each Owner agree that upon written request
(which shall not be more frequent than one (1) time during any calendar year) of any other Owner or
Manager, it will issue within thirty (30) days after receipt of such request to such Owner or Manager, or its
prospective Mortgagee or successor, an estoppel certificate stating to the best of the issuer’s knowledge as
of such date:
14.19.1 whether it knows of any default under this Declaration by the requesting
party, and if there are known defaults, specifying the nature thereof in reasonable detail;
14.19.2 whether this Declaration has been modified or amended in any way by
it and if so, then stating the nature thereof in reasonable detail;
14.19.3

whether this Declaration is in full force and effect;

14.19.4 whether conditions exist which, with the passage of time and/or giving
of notice, or both, will become a default by the requesting party and, if so, specifying any such conditions;
14.19.5 whether all sums due by the requesting party to Manager (if the request
is to Manager) or any other Owner (if the request is to such other Owner) have been paid as of the date of
such request, or specifying such failure; or
14.19.6 whether Manager (if the request is to Manager) or any other Owner (if
the request is to such other Owner) has any off-sets, claims, or demands against the requesting party.
Such estoppel certificate shall act to estop the issuer from asserting a claim or defense against a
bona fide encumbrancer or purchaser for value to the extent that such claim or defense is based upon facts
known to the issuer as of the date of the estoppel certificate which are contrary to the facts contained therein,
and such bona fide purchaser or encumbrancer has no knowledge of facts to the contrary. The issuance of
an estoppel certificate shall in no event subject the issuer to any damages owed to the requesting party for
the negligent or inadvertent failure of the issuer to disclose correct and/or relevant information, nor shall
such issuance be construed to waive any rights of the issuer to perform an audit or obtain an adjustment
with respect to Common Expenses for any year it is entitled to do so.
14.20 Security. Neither Manager nor Declarant shall in any way be considered insurers
or guarantors of the security within the Property. Neither Manager nor Declarant shall be held liable for
any loss or damage for failure to provide security or for the ineffectiveness of any security measure
undertaken. Owners and Occupants of any Lot and all Occupants and Permittees of any Owner assume all
risks for loss or damage to persons and Improvements on a Lot, and further acknowledge that Manager and
Declarant have made no representations or warranties, nor has any Owner, Occupant, or Permittee of any
Owner relied upon any representations or warranties, expressed or implied, including any warranty of
merchantability or fitness for any particular purpose, relative to any security systems recommended or
installed or any security measures undertaken within the Property.
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14.21 Venue. Venue for any legal action relating to this Declaration shall lie in the
District Court in and for _____ County, _____.
14.22 Rules and Regulations. The Declarant and/or Manager may adopt reasonable rules
and regulations regarding the administration, interpretation and enforcement of the provisions of this
Declaration, provided such rules and regulations do not materially interfere with the approved use of any
Lot or constitute a material modification of the provisions of this Declaration.
14.23 Cooperation. Declarant and the Owners shall cooperate in good faith in the
implementation and effectuation of this Declaration.
12.24 Entire Agreement. This Declaration constitutes the entire agreement of Declarant
with respect to the subject matter thereof, and supersedes all prior agreements, written and oral.
IN WITNESS WHEREOF, the Declarant has executed this Declaration as of the day and year first
above written.
DECLARANT
______________________, LLC
a _____limited liability company

____________________________________________
By: __________
Its: __________

NOTARY BLOCK
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EXHIBIT A
Legal Description of Property
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EXHIBIT B
Site Plan of Property

[See Attached]
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EXHIBIT C
CONSENT AND SUBORDINATION
TO
DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
GRANT OF EASEMENTS
FOR
____________________________________

THIS CONSENT AND SUBORDINATION (this “Consent”) is attached to and forms part of that
certain Declaration of Covenants, Conditions, Restrictions, and Grant of Easements for
____________________, dated the ____ day of __________, 20__ (the “Declaration”) by
___________________________, LLC, a _______ limited liability company (“________”). All of the
capitalized terms used in this Consent shall have the meanings that are set forth for such terms in the
Declaration.
THE UNDERSIGNED is the holder of a mortgage on the Property which secures a certain Deed
of Trust, Assignment, Fixture Filing and Security Agreement, by _______________, LLC, as Trustor, to
and in favor of ______ Title Insurance Company, as Trustee, and ______________, as Beneficiary, dated
the ____ day of __________, 20__, and recorded the ____ day of _____, 20__, as Entry No.
___________________, in the Recorder’s Office for ________ County, _______, as may be amended (the
“Deed of Trust”). The Undersigned is also the holder of certain financing statements and assignments of
interest in leases recorded against the Property (collectively, with the Deed of Trust, the “Lien
Instruments”).
THE UNDERSIGNED hereby (1) consents to the Declaration to be recorded on or about the date
hereof; (2) consents to the recordation of the Declaration in the official records of the _________ County,
______ Recorder’s office; and (3) subordinates the lien and encumbrances of the Lien Instruments to the
Declaration, in the same manner and as fully as if its liens had been created subsequent to the date of
recordation of the Declaration.
IN WITNESS WHEREOF, the undersigned, by and through its duly authorized and appointed
officers, has caused this Consent to be executed, its seal affixed hereto, and delivered as of the ___ day of
________, 20__.
_________________________________,
a _______ banking corporation
By:
Its:
NOTARY BLOCK
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EXHIBIT C
CAM ALLOCATION AGREEMENT
[NOTE: If real property taxes are also payable pro rata under the REA, a provision addressing those costs
should be added to this document.]
THIS CAM ALLOCATION AGREEMENT (the “Agreement”) is made and entered into this _____ day of
_________, 20___ (the “Effective Date”), by and between __________________________, a
_____________________ (the "Parcel A Owner"), and __________________________, a ______________ (the
“Parcel B Owner”).
RECITALS
A.

Parcel A Owner is the owner of that certain real property situated in the City of _______________,
County of _______________, State of ____________________, more particularly described on Exhibit
"A" attached hereto and incorporated herein by this reference (“Parcel A”), which Parcel A is part of a
shopping center commonly known as ___________________ (the “Shopping Center”) and is currently
operated as a ______________________________.

B.

As of the date hereof, Parcel A Owner has sold and conveyed to Parcel B Owner that certain real
property situated in the City of _________________, County of _________________, State of
________________________, more particularly described on Exhibit “A” attached hereto and
incorporated herein by this reference (“Parcel B”), which Parcel B is part of the Shopping Center.

C.

Parcel A and Parcel B are subject to that certain ________________________________ which was
recorded on ________________________ in the land records of __________________ County (the
“Official Records”), ____________________, as Document No. __________________ at Page
_______________ (as amended from time to time, the “Shopping Center REA”).

D

The Shopping Center REA is supplemented by that that certain _______________________________
(as amended from time to time, the “Supplemental Agreement”).

E.

Pursuant to the Supplemental Agreement, Parcel A and Parcel B are deemed to be a single tract for
purposes of the Operator’s (defined herein) obligation to perform certain maintenance to the Common
Area and other areas (as applicable) on Parcel A and Parcel B in exchange for the Parcel A Owner’s
Allocable Share of the Maintenance Costs and Enclosed Mall Operation and Maintenance Expense (as
defined in the Shopping Center REA) (hereinafter the “Allocable Share”).

F.

Parcel A Owner and Parcel B Owner wish to continue to benefit from such Common Area and other
maintenance, and to establish reimbursement processes and other agreement relative to such
maintenance, on the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the above premises and of the covenants herein contained,
Parcel A Owner and Parcel B Owner hereby covenant and agree that the Parcels and all present and future
Owners (as defined herein) of the Parcels shall be and hereby are subject to the terms, covenants, and conditions
hereinafter set forth in this Agreement, and, in connection therewith, the parties hereto on behalf of themselves
and their respective successors and assigns covenant and agree as follows:
AGREEMENTS
1.

Definitions.

For purposes hereof:

(a)
The term "Common Area" shall mean those portions of Parcel A and Parcel B that are included in
the definition of “Common Area” as set forth in the Shopping Center REA. Notwithstanding any amendment,
termination or expiration of the Shopping Center REA, the definition of the term Common Area shall remain as
defined in the Shopping Center REA as of the date hereof unless this Agreement is amended in writing by the
parties hereto.
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(b)
The term “Operator” shall mean the person or entity which, pursuant to the Shopping Center REA
and/or Supplemental Agreement, performs certain maintenance to the Common Area and other areas (as
applicable) on Parcel A and Parcel B in exchange for Parcel A Owner’s Allocable Share and/or collects Parcel A
Owner’s Allocable Share from the Parcel A Owner.
(c)
The term "Owner" or "Owners" shall mean the Parcel A Owner (as to Parcel A) and the Parcel B
Owner (as to Parcel B) and any and all successors or assigns of such persons or entities as the owner or owners
of fee simple title to all or any portion of the real property covered hereby, whether by sale, assignment,
inheritance, operation of law, trustee's sale, foreclosure, or otherwise, but not including the holder of any lien or
encumbrance on such real property.
(d)
The term "Parcel" or "Parcels" shall mean each separately identified parcel of real property now
constituting a part of the real property subjected to this Agreement as described on Exhibit “A”, that is, Parcel A
and Parcel B, and any future subdivisions thereof.
(e)
The term “Parcel B Owner’s Share (CAM)” shall mean an annual amount equal to the result of
multiplying Parcel A Owner’s Allocable Share (as defined in the Shopping Center REA) by a fraction, the
numerator of which is the Floor Area of the improvements constructed on Parcel B and the denominator of which
is the aggregate Floor Area of the improvements constructed on Parcel A and Parcel B, collectively. The Owners
agree that, as of the Effective Date, such fraction is equal to ____%
(f)
The term “Floor Area” shall mean the number of square feet of floor area at each level or store of
any building on a Parcel (including mezzanines, other than those used for storage purposes, and basements)
lying within the exterior faces of exterior walls; excluding, however (i) penthouses or other physically separate
areas used exclusively for mechanical, electrical or other operating equipment, and (ii) loading dock areas.
2.

Cost Sharing.

(a)
Throughout the term of this Agreement, Parcel A Owner shall be responsible for paying Parcel A
Owner’s Allocable Share prior to the due dates thereof. Parcel B Owner shall remit Parcel B Owner’s Share
(CAM) to Parcel A Owner no later than twenty (20) days after demand therefor.
(b)
Parcel A Owner shall indemnify, defend and hold Parcel B Owner harmless of and from any loss,
cost, liability or expense arising from the failure of Parcel A Owner to pay Parcel A Owner’s Allocable Share to the
Operator. Parcel B Owner shall indemnify, defend and hold Parcel A Owner harmless of and from any loss, cost,
liability or expense arising from the failure of Parcel B Owner to pay Parcel B Owner’s Share (CAM) to Parcel A
Owner.
(c)
So long as: (i) Parcel A Owner’s Allocable Share is not increased; or (ii) the Operator’s obligation
to perform certain maintenance to the Common Area and other areas (as applicable) on Parcel A or Parcel B, or
the scope and/or standard(s) as to which such maintenance is to be performed, pursuant to Shopping Center
REA and/or the Supplemental Agreement are not reduced in any manner, either Parcel A Owner or Parcel B
Owner shall have the right and option to seek separate billing of the Allocable Share for Parcel A and Parcel B,
and if either Owner does so, such Owner shall provide the other Owner, with written notice thereof. Parcel B
Owner shall have the right to require an audit of Parcel A Owner’s Allocable Share if permitted thereunder, and
Parcel A Owner, at Parcel B Owner’s request, shall reasonably assist in procuring access to the appropriate
records.
3.
Notices and Consents Under the Shopping Center REA. To the extent not otherwise delivered to the
Parcel B Owner, Parcel A Owner shall promptly deliver to the Parcel B Owner copies of all notices, demands,
reconciliations, budgets, audits, or other statements relating to Parcel A Owner’s Allocable Share, given to or
received from other owners of real property subject to the Shopping Center REA and/or any third party
administrator under the Shopping Center REA. The Parcel A Owner shall not give any consent under or modify
the Shopping Center REA or the Supplemental Agreement, without the prior written consent of the Parcel B
Owner, if such consent or modification would: (i) increase Parcel A Owner’s Allocable Share; or (ii) terminate (or
remove) Operator’s obligation to perform that certain maintenance to the Common Area and other areas (as
applicable) on Parcel A and Parcel B in exchange for Parcel A Owner’s Allocable Share.
4.

Remedies and Enforcement.
2
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4.1
All Legal and Equitable Remedies Available. In the event of a breach or threatened breach by
any Owner or its Permittees of any of the terms, covenants, restrictions or conditions hereof, the other Owner(s)
shall be entitled forthwith to full and adequate relief by injunction and/or all such other available legal and
equitable remedies from the consequences of such breach, including payment of any amounts due and/or specific
performance.
4.2
Self-Help.
In addition to all other remedies available at law or in equity, upon the failure of a
defaulting Owner to cure a breach of this Agreement within thirty (30) days following written notice thereof by an
Owner (unless, with respect to any such breach the nature of which cannot reasonably be cured within such 30day period, the defaulting Owner commences such cure within such 30-day period and thereafter diligently
prosecutes such cure to completion), any Owner shall have the right to perform such obligation contained in this
Agreement on behalf of such defaulting Owner and be reimbursed by such defaulting Owner upon demand for the
reasonable costs thereof together with interest at the prime rate as announced from time to time in the Wall Street
Journal, plus two percent (2%) (not to exceed the maximum rate of interest allowed by law).
4.3
Default of Operator. Notwithstanding any provision herein to the contrary, Parcel A Owner shall
have no obligation to pursue and/or prosecute any remedy available (including without limitation those under the
Shopping Center REA and/or the Supplemental Agreement) in the event the Operator fails to perform certain
maintenance to the Common Area and other areas (as applicable) on Parcel A and/or Parcel B in which the
Parcel A Owner’s Allocable Share is intended to reimburse (partial or otherwise) (an “Operator Default”).
Furthermore, nothing herein shall be deemed a waiver by either Parcel A Owner or Parcel B Owner of any right or
remedy either Owner may have (including without limitation those under the Shopping Center REA and/or the
Supplemental Agreement) in the event of an Operator Default.
4.4
Lien Rights. Any claim for reimbursement, including interest as aforesaid, and all costs and
expenses including reasonable attorneys' fees awarded to any Owner in enforcing any payment in any suit or
proceeding under this Agreement shall be assessed against the defaulting Owner in favor of the prevailing party
and shall constitute a lien (the "Assessment Lien") against the Parcel of the defaulting Owner until paid, effective
upon the recording of a notice of lien with respect thereto in the Office of the County Recorder of the County in
which the Parcel is located; provided, however, that any such Assessment Lien shall be subject and subordinate
to (i) liens for taxes and other public charges which by applicable law are expressly made superior, (ii) all liens
recorded in the Office of the County Recorder of the County in which the Parcel is located prior to the date of
recordation of said notice of lien, and (iii) all leases entered into, whether or not recorded, prior to the date of
recordation of said notice of lien. All liens recorded subsequent to the recordation of the notice of lien described
herein shall be junior and subordinate to the Assessment Lien. Upon the timely curing by the defaulting Owner of
any default for which a notice of lien was recorded, the party recording same shall record an appropriate release
of such notice of lien and Assessment Lien.
4.5
Remedies Cumulative. The remedies specified herein shall be cumulative and in addition to all
other remedies permitted at law or in equity.
4.6
No Termination For Breach. Notwithstanding the foregoing to the contrary, no breach
hereunder shall entitle any Owner to cancel, rescind, or otherwise terminate this Agreement. No breach
hereunder shall defeat or render invalid the lien of any mortgage or deed of trust upon any Parcel made in good
faith for value, but the covenants hereof shall be binding upon and effective against any Owner of such Parcel
covered hereby whose title thereto is acquired by foreclosure, trustee's sale, or otherwise.
5.
Term. The covenants and obligations contained in this Agreement shall be effective commencing on the
Effective Date and shall remain in full force and effect thereafter in so long as (a) the Operator’s obligation to
perform that certain maintenance to the Common Area and other areas (as applicable) on Parcel A and Parcel B
in exchange for Parcel A Owner’s Allocable Share is in effect and/or (b) the Shopping Center REA requires Parcel
A Owner to pay the Allocable Share for both Parcel A and Parcel B to Operator or another party, unless this
Agreement is modified, amended, canceled or terminated by the written consent of all then record Owners of
Parcel A and Parcel B in accordance with paragraph 6.2 hereof.
6.

Miscellaneous.
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6.1
Attorneys' Fees.
In the event an Owner institutes any legal action or proceeding for the
enforcement of any right or obligation herein contained, the prevailing party after a final adjudication shall be
entitled to recover its costs and reasonable attorneys' fees incurred in the preparation and prosecution of such
action or proceeding.
6.2
Amendment. The parties agree that the provisions of this Agreement may be modified or
amended, in whole or in part, or terminated, only by the written consent of all record Owners of Parcel A and
Parcel B, evidenced by a document that has been fully executed and acknowledged by all such record Owners
and recorded in the Official Records. Notwithstanding anything contained herein to the contrary, no termination of
this Agreement, and no modification or amendment of this Agreement shall be made nor shall the same be
effective unless the same has been expressly consented to in writing by the Parties.
6.3
Consents.
Wherever in this Agreement the consent or approval of an Owner is required,
unless otherwise expressly provided herein, such consent or approval shall not be unreasonably withheld or
delayed. Any request for consent or approval shall: (a) be in writing; (b) specify the section hereof which requires
that such notice be given or that such consent or approval be obtained; and (c) be accompanied by such
background data as is reasonably necessary to make an informed decision thereon. The consent of an Owner
under this Agreement, to be effective, must be given, denied or conditioned expressly and in writing.
6.4
No Waiver.
No waiver of any default of any obligation by any party hereto shall be implied
from any omission by the other party to take any action with respect to such default.
6.5
No Agency.
Nothing in this Agreement shall be deemed or construed by either party or by any
third person to create the relationship of principal and agent or of limited or general partners or of joint venturers
or of any other association between the parties.
6.6
Covenants to Run with Land. It is intended that each of the covenants, rights and obligations
set forth herein shall run with the land and create equitable servitudes in favor of the real property benefited
thereby, shall bind every person having any fee, leasehold or other interest therein and shall inure to the benefit of
the respective parties and their successors, assigns, heirs, and personal representatives.
6.7
Grantee's Acceptance. The grantee of any Parcel or any portion thereof, by acceptance of a
deed conveying title thereto or the execution of a contract for the purchase thereof, whether from an original party
or from a subsequent owner of such Parcel, shall accept such deed or contract upon and subject to each and all
of the covenants and obligations contained herein. By such acceptance, any such grantee shall for himself and
his successors, assigns, heirs, and personal representatives, covenant, consent, and agree to and with the other
party, to keep, observe, comply with, and perform the obligations and agreements set forth herein with respect to
the property so acquired by such grantee.
6.8
Separability. Each provision of this Agreement and the application thereof to Parcel A and
Parcel B are hereby declared to be independent of and severable from the remainder of this Agreement. If any
provision contained herein shall be held to be invalid or to be unenforceable or not to run with the land, such
holding shall not affect the validity or enforceability of the remainder of this Agreement. In the event the validity or
enforceability of any provision of this Agreement is held to be dependent upon the existence of a specific legal
description, the parties agree to promptly cause such legal description to be prepared. Ownership of both Parcels
by the same person or entity shall not terminate this Agreement nor in any manner affect or impair the validity or
enforceability of this Agreement.
6.9

Time of Essence.

Time is of the essence of this Agreement.

6.10
Entire Agreement.
This Agreement contains the complete understanding and agreement of
the parties hereto with respect to all matters referred to herein, and all prior representations, negotiations, and
understandings are superseded hereby. This Agreement may be executed in two or more counterparts and each
counterpart shall be deemed to be one and the same agreement.
6.11
Notices.
Notices or other communication hereunder shall be in writing and shall be sent
certified or registered mail, return receipt requested, or by other national overnight courier company, or personal
delivery. Notice shall be deemed given as of the date of such mailing or transmittal. An Owner may change from
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time to time their respective address for notice hereunder by like notice to the other Owner, as applicable. The
notice addresses of the Parcel A Owner and the Parcel B Owner are as follows:
Parcel A Owner:

______________________________
______________________________
______________________________
______________________________

Parcel B Owner:

______________________________
______________________________
______________________________
______________________________

6.12
Governing Law.
The laws of the State in which the Parcels are located shall govern the
interpretation, validity, performance, and enforcement of this Agreement.
6.13
Estoppel Certificates. Each Owner, within thirty (30) day of its receipt of a written request from
the other Owner, shall from time to time provide the requesting Owner, a certificate binding upon such Owner
stating: (a) to the best of such Owner’s knowledge, whether any party to this Agreement is in default or violation
of this Agreement and if so identifying such default or violation; and (b) that this Agreement is in full force and
effect and identifying any amendments to the Agreement as of the date of such certificate.
6.14
Bankruptcy. In the event of any bankruptcy affecting any Owner or Permittee of any Parcel,
the parties agree that this Agreement shall, to the maximum extent permitted by law, be considered an agreement
that runs with the land and that is not rejectable, in whole or in part, by the bankrupt person or entity.
6.15
Mortgage Subordination. Any mortgage or deed of trust that becomes effective after the
Effective Date and affects any portion of any Parcel (each, a “Subordinate Mortgage”) shall at all times be subject
and subordinate to the terms of this Agreement, and any party foreclosing any such Subordinate Mortgage, or
acquiring title by deed in lieu of foreclosure or trustee sale in connection with such Subordinate Mortgage, shall
acquire title subject to all the terms and conditions of this Agreement. Except in those instances where an
Owner’s loan documents, in effect as of the date hereof, provide that the terms and provisions such as those set
forth in this Agreement would be subordinate to the mortgage or deed of trust affecting such Owner’s Parcel (or
otherwise a permitted exception or encumbrance relative to such mortgage or deed of trust), such Owner
covenants and agrees to cause the holder of such existing mortgage or deed of trust affecting such Owner’s
Parcel to consent to this Agreement and subordinate its rights to the terms and provisions of this Agreement.
[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.
PARCEL A OWNER:

PARCEL B OWNER:
,

a(n)

a(n)

By:
Name:
Its:

By:
Name:
Its:

Attest:

Attest:

Witnesses:

Witnesses:

Exhibit A

Parcel A:

Parcel B:

Thanks to Cristina Hendrick Stroh, in-house counsel at JC Penney, for creating this form and making it available
to the public at the ICSC Law Conference in 2016.
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EXHIBIT B
FORM OF MINI-REA

(Space Reserved)
THIS DOCUMENT PREPARED BY
AND AFTER RECORDING RETURN TO:
____________________________
____________________________
____________________________
Attn:
______________________

RECIPROCAL EASEMENT AGREEMENT WITH COVENANTS,
CONDITIONS AND RESTRICTIONS
THIS RECIPROCAL EASEMENT AGREEMENT WITH COVENANTS, CONDITIONS AND
RESTRICTIONS [Note: Title may need to be changed, depending on whether easements granted are
reciprocal.] (the “Agreement”) is made and entered into this _____ day of _________, 20____ (the “Effective
Date”), by and between ________________________, a _______________________ (the "Parcel A Owner"),
and ______________________________, a _____________________ (the “Parcel B Owner”).
RECITALS
A.

Parcel A Owner is the owner of that certain real property situated in the City of ___________, County of
____________, State of __________, more particularly described on Exhibit "A" attached hereto and
incorporated herein by this reference (“Parcel A”), which Parcel A is part of a shopping center commonly
known as
(the “Shopping Center”) and is
currently operated as a retail department store.

B.

As of the date hereof, Parcel A Owner has sold and conveyed to Parcel B Owner that certain real
property situated in the City of ____________, County of ____________, State of ___________, more
particularly described on Exhibit “B” attached hereto and incorporated herein by this reference (“Parcel
B”), which Parcel B is part of the Shopping Center [and is currently operated by
______________________ (“Tenant”), who owns a leasehold interest in Parcel B granted to it by Parcel
B Owner pursuant to a lease (the “Lease”), as a ______________________].

C.

Parcel A and Parcel B are subject to that certain
[insert REA title here]
which was recorded on
in the land records of
County
(the “Official Records”),
, as Document No.
, as amended by that
1
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certain

[insert amendment title here]
which was recorded on
in the Official Records, as Document No.
and by that certain
[insert amendment title here]
which was recorded on
in the Official Records, as Document No.
(collectively, the “Shopping Center
REA”).
D.

In addition to the Shopping Center REA, Parcel A Owner and Parcel B Owner wish to impose certain
easements upon Parcel A and Parcel B, and to establish certain covenants, conditions and restrictions
with respect to said Parcels, for the mutual and reciprocal benefit and complement of Parcel A and Parcel
B and the present and future owners and occupants thereof, on the terms and conditions hereinafter set
forth. [Note: May need to revise if easements are not reciprocal.]

NOW, THEREFORE, in consideration of the above premises and of the covenants herein contained,
Parcel A Owner and Parcel B Owner hereby covenant and agree that the Parcels and all present and future
Owners (as defined herein) and Permittees (defined below) of the Parcels shall be and hereby are subject to the
terms, covenants, easements, restrictions and conditions hereinafter set forth in this Agreement, so that said
Parcels shall be maintained, kept, sold and used in full compliance with and subject to this Agreement and, in
connection therewith, the parties hereto on behalf of themselves and their respective successors and assigns
covenant and agree as follows:
AGREEMENTS
1.

Definitions.

For purposes hereof:

(a)
The term "Owner" or "Owners" shall mean the Parcel A Owner (as to Parcel A) and the Parcel B
Owner (as to Parcel B) and any and all successors or assigns of such persons or entities as the owner or owners
of fee simple title to all or any portion of the real property covered hereby, whether by sale, assignment,
inheritance, operation of law, trustee's sale, foreclosure, or otherwise, but not including the holder of any lien or
encumbrance on such real property. The foregoing notwithstanding, until such time as Tenant notifies the Owner
of Parcel A in writing that the Lease has been terminated, Tenant shall, for purposes of this Agreement, be
deemed the Owner of Parcel B for purposes of notice, consent and performance of any of Parcel B Owner’s
obligations.
(b)
The term "Parcel" or "Parcels" shall mean each separately identified parcel of real property now
constituting a part of the real property subjected to this Agreement as described on Exhibit “A”, that is, Parcel A
and Parcel B, and any future subdivisions thereof.
(c)
The term "Permittees" shall mean the tenant(s) or occupant(s) of a Parcel, and the respective
employees, agents, contractors, customers, invitees and licensees of (i) the Owner of such Parcel, and/or (ii) such
tenant(s) or occupant(s).
(d)
The term "Common Area" shall mean those portions of Parcel A and Parcel B that are included in
the definition of “Common Area” as set forth in the Shopping Center REA. Notwithstanding any amendment,
termination or expiration of the Shopping Center REA, the definition of the term Common Area shall remain as
defined in the Shopping Center REA as of the date hereof unless this Agreement is amended in writing by the
parties hereto. [Note: This term should be changed to match the corresponding term in the REA, if the
REA uses a term other than “Common Area”.]
(e)
The term “Plot Plan” shall mean the depiction of the Parcels attached hereto as Exhibit “B” and by
reference made a part hereof.
2.

Easements.

2.1
Grant of Reciprocal Easements.
[May need to revise heading if easements are not
reciprocal.] Subject to any express conditions, limitations or reservations contained herein, the Owners hereby
grant, establish, covenant and agree that the Parcels, and all Owners and Permittees of the Parcels, shall be
benefited and burdened by the following nonexclusive, perpetual and, unless otherwise specified, reciprocal
easements, which are hereby imposed upon the Parcels and all present and future Owners and Permittees of the
Parcels:
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(a)
Access. An easement for access, ingress and egress over the area identified as the “Access
Easement” on the Plot Plan, so as to provide for the passage of motor vehicles and pedestrians to, from
and between the Parcels and abutting streets, drive aisles and rights of way furnishing access to such
Parcels. The portion designated as “Access Easement” on the Plot Plan attached hereto shall not be
blocked, closed, modified, altered, relocated or otherwise changed, without the prior written consent of
the Owner (i.e. for Parcel B, Tenant, during the continuance of the Lease) whose Parcel is benefited by
such easement. Subject to a third party being obligated to perform the following under the terms of the
Shopping Center REA, the terms of another recorded (filed) agreement, or otherwise, each Owner shall
operate and maintain, or cause to be operated and maintained, in clean, unobstructed, open, paved and
otherwise good order, condition and repair, the Access Easement located upon its Parcel and make, or
cause to be made, any and all repairs and replacements that may from time to time be required with
respect thereto. [For each Property where such easement is granted, parties to discuss cost
sharing (participation) for such maintenance to the extent it is performed by party (and not
developer), or alternatively, the right of a benefitted party to perform such maintenance on the
other party’s parcel at its sole cost (with no reimbursement)]
(b)
Storm Water Drainage and Detention. An easement upon, under, over, above and across the
Common Areas of the Parcels for the discharge, drainage, use, detention and retention of storm water
runoff in the manner and in the locations existing as of the date hereof, and to maintain, repair and
replace existing storm water collection, retention, detention and distribution lines, conduits, pipes and
other apparatus under and across those portions of a burdened Parcel’s Common Areas which currently
serve a benefited Parcel (hereinafter called the “Water Detention and Drainage Facilities”). The
easement granted herein shall include the right of reasonable ingress and egress with respect to the
Water Detention and Drainage Facilities as may be required to maintain and operate the same. The
Water Detention and Drainage Facilities shall not be modified, altered, relocated or otherwise changed,
without the prior written consent of the prior written consent of the Parcel A Owner and the Parcel B
Owner (i.e. Tenant, during the continuance of the Lease). Subject to a third party being obligated to
perform the following under the terms of the Shopping Center REA, the terms of another recorded (filed)
agreement, or otherwise, the terms of another recorded (filed) agreement, or otherwise, each Owner shall
operate and maintain, or cause to be operated and maintained, in good order, condition and repair: (i)
the Water Detention and Drainage Facilities located upon its Parcel that constitute common drainage
facilities (i.e.-those serving more than one Parcel hereunder or tract within the Shopping Center) and
make, or cause to be made, any and all repairs and replacements that may from time to time be required
with respect thereto; and (ii) the Water Detention and Drainage Facilities located upon the other Owner’s
Parcel that constitute a separate drainage facilities (i.e.-those serving only the Parcel of the easement
beneficiary) and make, or cause to be made, any and all repairs and replacements that may from time to
time be required with respect thereto.
(c)
Utilities. An easement under and/or across those parts of the Common Areas currently
improved with common or separate utility lines and facilities serving the easement grantee’s Parcel and
not located within public utility easements [alternate language: “An easement under and/or across
that area identified as “___________” on the Plot Plan”] for the continuous, uninterrupted use of such
existing lines and facilities and for maintenance, repair and replacement thereof, including, without
limitation, water mains, water sprinkler system lines, telephone or electrical conduits or systems, cable,
gas mains and other existing utility facilities; provided that (i) the rights granted pursuant to such
easements shall at all times be exercised in such a manner as not to interfere materially with the normal
operation of a Parcel and the businesses conducted therein, and (ii) except in an emergency, the right of
any Owner to enter upon the Parcel of another Owner for the exercise of any right pursuant to such
easements shall be conditioned upon providing reasonable prior advance written notice to the other
Owner (which, in the case of Parcel B Owner, would be Tenant during the continuance of the Lease) as
to the time and manner of entry. Subject to a third party being obligated to perform the following under
the terms of the Shopping Center REA, the terms of another recorded (filed) agreement, or otherwise,
each Owner shall operate and maintain, or cause to be operated and maintained, in good order, condition
and repair: (i) the common utility lines and facilities (i.e.-those serving more than one Parcel hereunder or
tract within the Shopping Center) located upon its owned Parcel, and make, or cause to be made, any
and all repairs and replacements that may from time to time be required with respect thereto; and (ii) the
separate utility lines and facilities (i.e.-those serving only the Parcel of the easement beneficiary) located
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upon the other Owner’s Parcel, and make, or cause to be made, any and all repairs and replacements
that may from time to time be required with respect thereto.
(d)
Parking. The Owner of Parcel A does hereby grant and convey to the Owner of Parcel B and to
all Owners and Permittees of Parcel B from time to time, an easement for the parking of vehicles in the
area identified on the Plot Plan as the “Parcel A Parking Easement Area” (the “Parcel A Parking
Easement”). [Optional language if Parcel B is granted parking over Parcel A:] The Owner of Parcel
B does hereby grant and convey to the Owner of Parcel B and to all Owners and Permittees of Parcel A
from time to time, an easement for the parking of vehicles in the area identified on the Plot Plan as the
“Parcel B Parking Easement Area” (the “Parcel B Parking Easement”; together, with the Parcel A Parking
Easement, the “Parking Easements”). The Parking Easements are for customer parking in connection
only with the businesses operated from time to time on Parcel B or Parcel A, as applicable. In no event
shall the Parking Easements be used for delivery or truck parking, employee parking, overnight parking,
storage or other similar parking purposes that shall constitute an unreasonably prolonged use of the
Parking Easements.
ALTERNATE CLAUSE IN THE EVENT A SIGN EASEMENT IN FAVOR PARCEL B OWNER IS
REQUIRED.(e) The Owner of Parcel A does hereby grant and convey to the Owner of Parcel B and to all
Owners of Parcel B from time to time, an easement upon Parcel A in the area identified on the Plot Plan
as the “Parcel B Sign Easement Area” for the operation, maintenance, repair, alteration and replacement
of the sign structure [alternate language: “of a sign panel on the pylon/monument sign”] that exists
thereon as of the Effective Date (such sign [alternate: “panel”] herein referred to as the “Parcel B
Sign”). The easement granted herein shall include (i) the right of reasonable access over, under, upon
and across Parcel A to maintain, repair, operate and replace the Parcel B Sign, and (ii) the obligation of
the Parcel B Owner, at its sole cost and expense, to maintain, operate, illuminate and repair such Parcel
B Sign and any related utility line in good order, condition and repair. The Parcel B Sign shall not display
any content other than the identity of the business(es) then in operation on Parcel B and such
business(es)’ standard corporate logo or adopted branding.
No signs, structures, landscaping or
improvements shall be placed or maintained on Parcel A that unreasonably obstructs or impairs the
visibility of the Parcel B Sign from adjacent streets and roads.
2.2
Indemnification.
Each Owner and Tenant having rights with respect to an easement
granted hereunder shall indemnify, defend and hold the Owner whose Parcel is subject to the easement harmless
from and against all alleged claims, liabilities and expenses (including reasonable attorneys' fees) relating to
accidents, injuries, loss, or damage of or to any person or property arising from the negligent, intentional or willful
acts or omissions of such Owner (and Tenant), its contractors, employees, agents, Permittees, or others acting on
behalf of such Owner (and Tenant).
2.3

Reasonable Use of Easements; Maintenance.

(a)
No Interference. The easements herein above granted shall be used and enjoyed by
each Owner and its Permittees in such a manner so as not to unreasonably interfere with, obstruct or
delay the conduct and operations of the business of any other Owner or its Permittees at any time
conducted on its Parcel, including, without limitation, public access to and from said business, and the
receipt or delivery of merchandise in connection therewith.
(b)
Relocation of Facilities. The Owner of the Parcel served by Water Detention and
Drainage Facilities or utilities subject to the easements set forth hereinabove in Section 2.1(b) and (c)
hereby agrees to the reasonable relocation of such installations by the Owner of a Parcel where such
installations are located, at such Owner’s sole cost and expense, so long as Water Detention and
Drainage Facilities or Utilities, as applicable, to the other Owner’s Parcel are not unreasonably
interrupted, the capacity of such services is not diminished.
3.
Insurance.
Throughout the term of this Agreement, each Owner (and Tenant) shall procure and
maintain, or cause to be procured and maintained, any general and/or comprehensive public liability insurance
and property damage insurance (with respect to the improvements located on such Owner’s Parcel) required by
the Parcel A Owner under the Shopping Center REA. In the event the Shopping Center REA expires or is
otherwise terminated, each Owner (and Tenant) shall be obligated under this Section 3 to procure and maintain
4
45083203.1

the insurance required to be procured and maintained under the Shopping Center REA immediately prior to such
expiration or termination.
4.
Taxes and Assessments.
Each Owner shall pay all taxes, assessments, or charges of any type
levied or made by any governmental body or agency with respect to its Parcel.
5.
Shopping Center REA. [NOTE: Prior to any closing the agreed upon pro-rata share between
Parcel A and Parcel B and the applicable sharing of Common Area Costs shall be agreed upon by the
parties and memorialized in an unrecorded agreement, which agreement shall be referenced in the
Assignment and Assumption of Operating Agreement.]
5.1
Notices and Consents Under the Shopping Center REA.
To the extent not otherwise
delivered to the Parcel B Owner (i.e. Tenant, during the continuance of the Lease), the Owner of Parcel A shall
use its good faith, commercially reasonable efforts to promptly deliver to the Parcel B Owner (i.e. Tenant, during
the continuance of the Lease) copies of all notices, demands, reconciliations, budgets, requests for consents or
estoppels under, or modifications or termination to, the Shopping Center REA, given to or received from other
owners of real property subject to the Shopping Center REA and/or any third party administrator under the
Shopping Center REA. Additionally, to the extent not otherwise delivered to the Parcel B Owner (i.e. Tenant,
during the continuance of the Lease), the Owner of Parcel A shall promptly deliver to the Parcel B Owner (i.e.
Tenant, during the continuance of the Lease) copies of all notices, demands, reconciliations, budgets, requests
for consents or estoppels under, or modifications or termination to, the Shopping Center REA, given to or
received from other owners of real property subject to the Shopping Center REA and/or any third party
administrator under the Shopping Center REA, which materially and adversely impact or otherwise affect Parcel
B. The Owner of Parcel A shall not give any consent or estoppel under, or modify or terminate the Shopping
Center REA, without the prior written consent of the Owner of Parcel B (i.e. Tenant, during the continuance of the
Lease), if such consent, estoppel, modification or termination would (a) materially reduce or eliminate the
availability, reasonableness, directness or capacity of paved and appropriately lit access, necessary utilities,
drainage, parking and/or signage serving Parcel B, or (b) cause the addition of approval rights, an increase in
cost, a change in permitted/prohibited uses, or a change in permissible building areas, building height, parking
requirements or sign restrictions affecting Parcel B.
6.

Remedies and Enforcement.

6.1
All Legal and Equitable Remedies Available. In the event of a breach or threatened breach by
any Owner or its Permittees (including Tenant) of any of the terms, covenants, restrictions or conditions hereof,
the other Owner(s) (or Tenant, during the continuance of the Lease) shall be entitled forthwith to full and adequate
relief by injunction and/or all such other available legal and equitable remedies from the consequences of such
breach, including payment of any amounts due and/or specific performance.
During the continuance of the
Lease, and thereafter for obligations, defaults or liabilities which arose during the continuance of the Lease, the
obligations and liabilities of Parcel B Owner and/or Tenant hereunder shall be joint and several with Parcel B
Owner and Tenant. Tenant shall have the right, but not the obligation, to enforce this Agreement on behalf of the
Owner of Parcel B, and/or to cure a breach or default hereunder by the Owner of Parcel B, which enforcement or
cure shall be accepted by the other Owner(s) as if effected by the Owner of Parcel B.
6.2
Self-Help.
In addition to all other remedies available at law or in equity, upon the failure of a
defaulting Owner (or Tenant) to cure a breach of this Agreement within thirty (30) days following written notice
thereof by an Owner or Tenant (unless, with respect to any such breach the nature of which cannot reasonably be
cured within such 30-day period, the defaulting Owner (or Tenant) commences such cure within such 30-day
period and thereafter diligently prosecutes such cure to completion), Tenant or any Owner shall have the right to
perform such obligation contained in this Agreement on behalf of such defaulting Owner (or Tenant) and be
reimbursed by such defaulting Owner (or Tenant) upon demand for the reasonable costs thereof together with
interest at the prime rate as announced from time to time in the Wall Street Journal, plus two percent (2%) (not to
exceed the maximum rate of interest allowed by law).
6.3
Remedies Cumulative. The remedies specified herein shall be cumulative and in addition to all
other remedies permitted at law or in equity.
6.4
No Termination For Breach. Notwithstanding the foregoing to the contrary, no breach
hereunder shall entitle any Owner to cancel, rescind, or otherwise terminate this Agreement. No breach
5
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hereunder shall defeat or render invalid the lien of any mortgage or deed of trust upon any Parcel made in good
faith for value, but the easements, covenants, conditions and restrictions hereof shall be binding upon and
effective against any Owner of such Parcel covered hereby whose title thereto is acquired by foreclosure,
trustee's sale, or otherwise.
6.5
Irreparable Harm.
In the event of a violation or threat thereof of any of the provisions of
Section 2 of this Agreement, each Owner (and Tenant) agrees that such violation or threat thereof shall cause the
nondefaulting Owner and/or its Permittees to suffer irreparable harm and such nondefaulting Owner and its
Permittees shall have no adequate remedy at law. As a result, in the event of a violation or threat thereof of any
of the provisions of Section 2 of this Agreement, the nondefaulting Owner (or Tenant, during the continuance of
the Lease), in addition to all remedies available at law or otherwise under this Agreement, shall be entitled to
injunctive or other equitable relief to enjoin a violation or threat thereof of Section 2 of this Agreement.
7.
Term. The easements, covenants, conditions and restrictions contained in this Agreement shall be
effective commencing on the Effective Date and shall remain in full force and effect thereafter in perpetuity, unless
this Agreement is modified, amended, canceled or terminated by the written consent of all then record Owners of
Parcel A and Parcel B in accordance with paragraph 8.2 hereof.
8.

Miscellaneous.

8.1
Attorneys' Fees.
In the event an Owner (including Tenant) institutes any legal action or
proceeding for the enforcement of any right or obligation herein contained, the prevailing party after a final
adjudication shall be entitled to recover its costs and reasonable attorneys' fees incurred in the preparation and
prosecution of such action or proceeding.
8.2
Amendment. The parties agree that the provisions of this Agreement may be modified or
amended, in whole or in part, or terminated, only by the written consent of all record Owners of Parcel A and
Parcel B, evidenced by a document that has been fully executed and acknowledged by all such record Owners
and recorded in the Official Records. Notwithstanding anything contained herein to the contrary, no termination of
this Agreement, and no modification or amendment of this Agreement shall be made nor shall the same be
effective unless the same has been expressly consented to in writing by Tenant (during the continuance of the
Lease).
8.3
Consents.
Wherever in this Agreement the consent or approval of an Owner is required,
unless otherwise expressly provided herein, such consent or approval shall not be unreasonably withheld or
delayed. Any request for consent or approval shall: (a) be in writing; (b) specify the section hereof which requires
that such notice be given or that such consent or approval be obtained; and (c) be accompanied by such
background data as is reasonably necessary to make an informed decision thereon. The consent of an Owner or
Tenant under this Agreement, to be effective, must be given, denied or conditioned expressly and in writing.
8.4
No Waiver.
No waiver of any default of any obligation by any party hereto shall be implied
from any omission by the other party to take any action with respect to such default.
8.5
No Agency.
Nothing in this Agreement shall be deemed or construed by either party or by any
third person to create the relationship of principal and agent or of limited or general partners or of joint venturers
or of any other association between the parties.
8.6
Covenants to Run with Land. It is intended that each of the easements, covenants, conditions,
restrictions, rights and obligations set forth herein shall run with the land and create equitable servitudes in favor
of the real property benefited thereby, shall bind every person having any fee, leasehold or other interest therein
and shall inure to the benefit of the respective parties and their successors, assigns, heirs, and personal
representatives.
8.7
Grantee's Acceptance. The grantee of any Parcel or any portion thereof, by acceptance of a
deed conveying title thereto or the execution of a contract for the purchase thereof, whether from an original party
or from a subsequent owner of such Parcel, shall accept such deed or contract upon and subject to each and all
of the easements, covenants, conditions, restrictions and obligations contained herein. By such acceptance, any
such grantee shall for himself and his successors, assigns, heirs, and personal representatives, covenant,
6
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consent, and agree to and with the other party, to keep, observe, comply with, and perform the obligations and
agreements set forth herein with respect to the property so acquired by such grantee.
8.8
Separability. Each provision of this Agreement and the application thereof to Parcel A and
Parcel B are hereby declared to be independent of and severable from the remainder of this Agreement. If any
provision contained herein shall be held to be invalid or to be unenforceable or not to run with the land, such
holding shall not affect the validity or enforceability of the remainder of this Agreement. In the event the validity or
enforceability of any provision of this Agreement is held to be dependent upon the existence of a specific legal
description, the parties agree to promptly cause such legal description to be prepared. Ownership of both Parcels
by the same person or entity shall not terminate this Agreement nor in any manner affect or impair the validity or
enforceability of this Agreement.
8.9

Time of Essence.

Time is of the essence of this Agreement.

8.10
Entire Agreement.
This Agreement contains the complete understanding and agreement of
the parties hereto with respect to all matters referred to herein, and all prior representations, negotiations, and
understandings are superseded hereby. This Agreement may be executed in two or more counterparts and each
counterpart shall be deemed to be one and the same agreement.
8.11
Notices.
Notices or other communication hereunder shall be in writing and shall be sent
certified or registered mail, return receipt requested, or by other national overnight courier company, or personal
delivery. Notice shall be deemed given as of the date of such mailing or transmittal. An Owner and/or Tenant
may change from time to time their respective address for notice hereunder by like notice to the other Owner or
Tenant, as applicable. The notice addresses of the Parcel A Owner and the Parcel B Owner/Tenant are as
follows:
Parcel A Owner:

________________________
________________________
________________________
Attn: ___________________

Parcel B Owner:

________________________
________________________
________________________
Attn: ___________________

Tenant:

________________________
________________________
________________________
Attn: ___________________

8.12
Governing Law.
The laws of the State in which the Parcels are located shall govern the
interpretation, validity, performance, and enforcement of this Agreement.
8.13
Estoppel Certificates. Each Owner (and Tenant during the continuance of the Lease), within
thirty (30) day of its receipt of a written request from the other Owner or Tenant (during the continuance of the
Lease), shall from time to time provide the requesting Owner or Tenant, a certificate binding upon such Owner
(and/or Tenant) stating: (a) to the best of such Owner’s (or Tenant’s) knowledge, whether any party (or Tenant)
to this Agreement is in default or violation of this Agreement and if so identifying such default or violation; and (b)
that this Agreement is in full force and effect and identifying any amendments to the Agreement as of the date of
such certificate.
8.14
Bankruptcy. In the event of any bankruptcy affecting any Owner or Permittee of any Parcel,
the parties agree that this Agreement shall, to the maximum extent permitted by law, be considered an agreement
that runs with the land and that is not rejectable, in whole or in part, by the bankrupt person or entity.
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8.15 Mortgage Subordination. Any mortgage or deed of trust that becomes effective after the Effective
Date and affects any portion of any Parcel (each, a “Subordinate Mortgage”) shall at all times be subject and
subordinate to the terms of this Agreement, and any party foreclosing any such Subordinate Mortgage, or
acquiring title by deed in lieu of foreclosure or trustee sale in connection with such Subordinate Mortgage, shall
acquire title subject to all the terms and conditions of this Agreement. Except in those instances where an
Owner’s loan documents, in effect as of the date hereof, provide that the terms and provisions such as those set
forth in this Agreement would be subordinate to the mortgage or deed of trust affecting such Owner’s Parcel (or
otherwise a permitted exception or encumbrance relative to such mortgage or deed of trust), such Owner
covenants and agrees to cause the holder of such existing mortgage or deed of trust affecting such Owner’s
Parcel to consent to this Agreement and subordinate its rights to the terms and provisions of this Agreement.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.
PARCEL A OWNER:

PARCEL B OWNER:

__________________________, a
_________________________

____________________________, a
_____________________

By:
Name:

By:
Its:
By:
Name: __________________________
Its:
__________________________

Attest:

Attest:

Witnesses:

Witnesses:

TENANT:
__________________________, a
_________________________

By:
Name:
Attest:

Witnesses:

Exhibit “A”

- Legal Descriptions of Parcels A and B.
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Exhibit “B”
Openings.

- Plot Plan. Identify Parcels A and B, the Protected Areas (by cross-hatching), and Access

**Add acknowledgements per state requirements.

Thanks to Cristina Hendrick Stroh, in-house counsel at JC Penney, for creating this form and making it
available to the public at the ICSC Law Conference in 2016.
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Exhibit “A”
Legal Descriptions of Parcels A and B
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re: SEARS HOLDINGS CORPORATION,
et al.,
Debtors.
MOAC MALL HOLDINGS LLC,
Appellant,

No. 19 Civ. 09140 (CM)

-againstTRANSFORM HOLDCO LLC and
SEARS HOLDINGS CORPORATION, et al.
Appellees.
DECISION ON APPEAL
McMahon, C.J.:
Sears (f/k/a Sears, Roebuck and Co., collectively with Sears Holdings Corporation and its
affiliated debtors, the “Debtors”), the iconic American retailer, is once again bankrupt.
The instant appeal is taken from an order issued by The Hon. Robert Drain, U.S.B.J.,
approving the assignment and assumption of Sears’ lease at the equally iconic (if considerably
newer) Minneapolis shopping mall cum amusement and entertainment venue known as the Mall
of America.
The approved assignor is not a business establishment – not a retail store, not a restaurant,
not a hotel, not an amusement venue, not a waterpark (reputed to be the latest addition to the Mall
of America’s ever-lengthening list of very un-shopping-mall-like tenants). Rather, it is an entity
known as Transform Leaseco LLC (“Transform Leaseco”), an affiliate and wholly owned
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subsidiary of Transform Holdco LLC (collectively, “Transform”). Transform was formed and is
headed by Sears’ final CEO, Eddie Lampert, and several other former Sears executives.
Transform’s goal is to gain control of substantially all of Sears’ assets, including Sears’
many real estate holdings, through Sears’ bankruptcy proceedings. In this it has been largely
successful; Transform provisionally acquired 660 Sears leases in a sale order entered by the
Bankruptcy Court, 659 of which the court has approved for assignment to Transform. Transform
plans to continue to operate approximately 400 of these 660 leases (i.e., Transform will continue
to operate Sears stores at those locations) and to market the remaining 260 in order to find new
tenants to occupy those premises.
Mall of America is not interested in seeing Sears’ three-story building leased out by
Transform. Mall of America’s owner, MOAC Mall Holdings LLC (“MOAC”), wants the lease to
revert to it, the landlord, so that it can control who gets to occupy that very prestigious space.
MOAC insists that, under certain provisions in the Bankruptcy Code that were passed to protect
the owners and tenants of “shopping centers,” the lease may not be assigned to Transform and
must revert to the landlord.
The learned bankruptcy judge disagreed with MOAC’s argument that 11 U.S.C.
§§ 365(b)(3)(A) and/or (b)(3)(D) prohibited the assignment of the Mall of America lease (the
“Lease”) to Transform. He approved the assignment and assumption as proposed by Sears. But
Judge Drain admitted that, at least insofar as his ruling addressed § 365(b)(3)(A), his ruling was
one of first impression.
MOAC has appealed from the Bankruptcy Court’s order.
I agree with the bankruptcy judge that nothing in § 365(b)(3)(D) of the Code prohibits the
transfer of the Lease to Transform.
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However, I am constrained to disagree with his conclusion that § 365(b)(3)(A) does not bar
the proposed assignment. In § 365(b)(3)(A), Congress provided a rigorous standard that an
assignee of a bankrupt’s shopping center lease must meet in order to give the landlord adequate
assurance that the new tenant will not shortly end up in bankruptcy. In this case, the Bankruptcy
Court found that the tenant did not meet that standard. The judge’s decision that an alternative
provision in Sears’ Lease could be substituted for the statutory standard effectively read the
congressionally-mandated standard out of the Bankruptcy Code. I do not believe that result can be
justified.
The proposed assignment is, therefore, disallowed.
Statement of Relevant Facts
Although Judge Drain held a hearing at which evidence was presented and witnesses were
cross-examined, the facts salient to this appeal do not appear to be in dispute.
Relevant Terms of the Lease
Sears was one of the original anchor tenants at Mall of America. Its Lease – which, with
extensions, runs for 100 years, or until 2091 1 – contains many terms that are most unusual,
especially in a shopping center lease. Equally unusual are many of the terms of the Amended and
Restated Reciprocal Easement and Operating Agreement (“REA”) between Sears, MOAC, and the
other two original anchor retail tenants at the mall, Macy’s and Nordstrom, which are incorporated
into and made a part of the Lease. The terms are highly favorable to Sears; the reasons for that, I
am advised, are that (1) Sears constructed the demised premises at its own expense, while
(2) MOAC bent over backward to get Sears into the shopping center as an anchor tenant.

1

One wonders whether there will be big box retailing in 2091. Unimaginable things can happen when leases last
for a century. Just ask the people of Hong Kong.
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Under the Lease, Sears owes only $10 per year in rent, which it prepaid through 2021 at
the time the Lease was signed. (APX2231). 2 However, with taxes, common area payments, and
insurance, Sears’ annual financial obligation to the mall amounted to approximately $1.1 million.
(Transcript of August 23, 2019 Hearing (“Tr.”) at 53:21-25, 54:1-5, APX2048-49). 3 Unlike most
tenants at shopping centers and malls, Sears is not responsible for paying any “percentage rent,”
which is an extraordinarily tenant-favorable term in any commercial lease.
The REA, as incorporated into the Lease, required Sears to operate as a retail department
store in its space for a term of 15 years, or until 2007. That 15-year term, the Major Operating
Period of Sears (“Major Operating Period”), expired over a decade ago.
In another unusual provision, per the REA, once the Major Operating Period expired, Sears
had the right – without needing the approval of MOAC or the other parties to the REA – to vacate
all or any part of the building, or to lease or sublease all or any portion of the building, or to assign
the REA. (APX2438). In most shopping center leases, the landlord retains veto power over the
assignment of tenant leases. See Retail Lease: Key Provisions, Practical Law Practice Note 4-5070793 (Westlaw 2020) (“Retail leases usually contain explicit restrictions on a tenant’s ability to
assign its lease or sublease its premises to third parties. These provisions typically provide that the
landlord’s consent is required before an assignment or sublease.”)
The only constraint on Sears in this regard was found in Article XXII of the REA, the
relevant portion of which – Article XXII(c)(1), which is applicable only to Sears and not to Macy’s
or Nordstrom – provides that any Sears sublessee or assignee, for the remainder of the term of the
Lease, was forbidden to use the leased premises, “for any use or purpose other than retail purposes

2
3

References to the record on appeal, which can be found at Docket Entry #17, are designated with the prefix APX.
The transcript for this hearing can also be found in the Bankruptcy Court docket, In re Sears Holdings
Corporation, et al., No. 18-23538 (RDD) (Bankr. S.D.N.Y.), at Docket Entry #5393.
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customarily found in an enclosed mall shopping center and non-retail activities customarily
incidental thereto or such other uses and purposes that are compatible and consistent with (and
are not detrimental, injurious or inimical to) the operation of a first-class regional shopping
center.” (APX2420-21) (emphasis added).
Thus, Sears and its successors and assigns were not limited to running a retail establishment
in the demised premises from and after 2007. No one – not MOAC and not any of its other tenants,
even co-anchor tenants Macy’s and Nordstrom – could possibly have entertained any justifiable
expectation that the Sears space would be used for retail purposes beyond the Major Operating
Period. Rather, Sears could use the space for retail activities, or for non-retail activities that one
might find in a mall, or even for non-retail activities that were “compatible . . . with [] and . . . not
detrimental . . . to” a first-class mall – which Mall of America considers itself to be. 4
The very broad “use restriction” applicable to Sears in Article XXII of the REA is, of
course, virtually meaningless at Mall of America, since the phrase “compatible with and not
detrimental to” a mall at that location includes practically any legal and non-industrial operation
that might bring people into Mall of America, for any purpose. The “mall” currently houses hotels,
a miniature golf course, an amusement park, a comedy club, an aquarium, a 2,500-square-foot
Amazing Mirror Maze, and something called the “Crayola Experience,” which occupies an area
larger than an NFL football field and boasts 25 hands-on attractions. Most recently, the
Bloomington City Council approved the development of a waterpark that will be fully integrated
into Mall of America. (See Ghermezian Decl. ¶ 3, APX1837).

4

The REA does prohibit public or private nuisances, warehouses, or establishments that are noisy (a standard that
does not seem to mean what most of us think it means, since I have never been to a quiet amusement park) or
hazardous. (REA, Art. IX(D), APX2350-52).
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None of these establishments would have been thought “compatible” with a “shopping
mall” when enclosed malls containing multiple retail shops and restaurants or fast food
establishments were first invented. But all of them are by definition “compatible with and not
detrimental to” this particular mall in Minneapolis, and to its tenants. Indeed, aside from a house
of prostitution or other criminal enterprise, this court has had great difficulty imaging any nonindustrial use that would not be “compatible with and not detrimental to” the multi-faceted
operations at Mall of America.
This includes use for commercial offices. Contrary to an assertion in MOAC’s brief on
appeal (Appellant’s Br. at 7, Dkt. No. 16), use of a portion of the Sears Building for “office and
service establishments” is not only not forbidden, it is expressly permitted. The only restriction is
that, as long as any of the anchor tenants is operating a department store at Mall of America, “office
use” in Mall of America may not include “a Building used primarily for general office purposes.”
(APX2350) (emphasis added). Use of the word “primarily” would appear to permit as much as
49% of the Sears Building to be rented out for general office purposes; and the employees who
worked in those offices would undoubtedly provide considerable custom to the stores and
restaurants in the mall.
Neither the Sears Lease nor the REA contains any sort of “tenant mix” restriction with
respect to the Sears space following the expiration of the Major Operating Period. 5 According to
the testimony of Raphael Ghermezian, the CEO of MOAC and a Senior Executive Vice-President
of MOAC’s parent company, certain tenants in the mall have in their leases “co-tenancy” or
“anchor” provisions that allow them to break their leases if there are fewer than three “department

5

The REA includes an exclusive use provision – the quintessential tenant mix restriction – such that Sears must
operate “a retail Department Store in the Sears Building”; but this provision only applies during the Major
Operating Period, which has long since expired. (APX2418-19).
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stores” in Mall of America. (See Ghermezian Decl. ¶ 9, APX1840; Tr. at 77:18-25, 80:1-3,
APX2072, 2075). However, none of those leases has been made part of the record. Moreover, had
Sears not gone bankrupt, it could have “gone dark” or leased out its premises for a variety of nonretail uses – thereby depriving Mall of America of one of its “department stores” – and MOAC
could not have stopped it from doing so, regardless of what was in some other tenant’s lease.
But while Sears was able to obtain a virtually unfettered right to use the premises for myriad
purposes after 2007 – or not to use it at all, but to keep it dark – a few provisions were added to
the Lease to protect MOAC’s interests.
Per Article 6.3(a) of the Lease, from and after the end of the Major Operating Period in
2007 and until the expiration of the Lease, if Sears decided to cease operating a store in the
building, or to transfer its interest in the leased premises, it was required to give MOAC the right
to match any bona fide offer for the space – or, if there were no such offer, to give MOAC the
right the buy out the leasehold estate at fair market value. (APX2218).
Also, per Article 4.4 of the Lease, after 2007 if Sears ceased to operate at least 20,000
square feet on the third floor, an MOAC affiliate, Minntertainment Company, had the exclusive
and irrevocable first right and option to lease the third floor, subject to the terms of an option
agreement. (APX2214).
Finally, per Article XXV(D)(4)(a) of the REA, if, after 2007, Sears ceased operating,
subleased its premises, or assigned the REA, Sears would nonetheless remain liable under the REA
“unless its assignee has a net worth or shareholder equity, determined in accordance with generally
accepted accounting principles, of at least $50,000,000.00 and executes a written undertaking in
recordable form, stating at least that it is made for the benefit of Developer in which said assignee

7

18-23538-rdd
Doc 7347 Filed 02/27/20
Entered
02/28/20
10:34:59
Case 7:19-cv-09140-CM
Document
26 Filed
02/27/20
Page 8Main
of 43Document
Pg 8 of 43

expressly assumes and covenants . . . to perform and be bound by . . . this REA . . . (including the
provisions of this Article XXII . . . ), which Sears shall deliver to Developer.” (APX2438).
The Proposed Assignment
The Debtors filed for chapter 11 bankruptcy in October of 2018. Transform purchased
substantially all of the Debtors’ assets through a § 363 sale, including the right to designate certain
leases for assignment if approved for assumption and assignment by the Bankruptcy Court. The
sale order approved Transform’s purchase of approximately 660 leases the Debtors would assume
and then assign to Transform or its designee. Of the 660 leases assigned to Transform or its
designee, the Mall of America Lease is the only lease still embroiled in litigation.
Sears wishes to assign the Lease, and have the Lease assumed by, a newly-formed entity,
Transform Leaseco. As might be inferred from its name, Transform Leaseco plans to market the
Sears space to as yet unidentified subtenants who are willing to pay the highest price in order to
maximize the value of the real estate.
The Bankruptcy Code, specifically 11 U.S.C. § 365(f)(2)(B), permits such assignment
“only if . . . adequate assurance of future performance by the assignee of such contract or lease is
provided, whether or not there has been a default in such contract or lease.” Were Mall of America
not a “shopping center,” 6 the proposed assignment would be in every way favorable under
§ 365(f)(2)(B), which deals with the assignment of leases in bankruptcy. As the Bankruptcy Court
found (and no one disputes), the proposed assignment to Transform meets that statutory standard:
(1) Transform has agreed to put one year’s rent and consideration due under the Lease ($1.1

6

The parties stipulated that Mall of America is a “shopping center” under the Code – an assertion that is at the very
least questionable, given the makeup of its tenants. (APX1782). The Code does not define the term; it is supposed
to be “strictly construed,” In re Ames, 121 B.R. 160, 164 (Bankr. S.D.N.Y. 1990); and while the mall shares some
of the commonly understood characteristics of a shopping center, see In re Joshua Slocum Ltd., 922 F.2d 1081,
1087–88 (3d Cir. 1990), Mall of America does not look much like most “shopping centers.” I take the case as I
find it, however, so for our purposes Mall of America is a “shopping center” for purposes of 11 U.S.C. § 365(b)(3).

8
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million) into escrow; (2) its senior management has extensive experience in marketing and selling
Sears’ vacated retail property; (3) Transform has obtained substantial financing with respect to its
operating portfolio and real estate portfolio, and “likely” has the equity of at least $50 million
required by Article XXV(D)(4)(a) of the REA (more on that later); (4) Transform committed to
lease portions of the property within two years (provided MOAC does not interfere with its
marketing efforts); and (5) most important, Transform agreed to be bound by all relevant
provisions of the Lease and the REA – including specifically the modest “use restriction” in Article
XXII and the “right of first refusal/buyout” provisions of Article 6.3(a) – which means that MOAC
retains the right to buy out the lease or match any “unsuitable” tenant’s offer for the space.
However, the Bankruptcy Code imposes additional restrictions on the assignment of a
“shopping center” lease in bankruptcy. In particular, § 365(b)(3) adds gloss to § 365(f)(2)(B) by
explaining exactly what is needed in order to give a shopping center landlord “adequate assurance
of future performance by the assignee of such contract or lease.” That term, in the shopping center
context, is deemed to include four elements, two of which are relevant for purposes of this appeal:
(A) The financial condition and operating performance of the proposed assignee and its
guarantors, if any, shall be similar to the financial condition and operating performance
of the debtor and its guarantors, if any, as of the time the debtor became the lessee
under the lease (which is our case is 1991); and
(D) That assumption or assignment of such lease will not disrupt any tenant mix or balance
in such shopping center.
This court reads the word “include” to mean, at a minimum, 7 that these provisions (as well as the
other two subsections of § 365(b)(3), which are not at issue in this case) must be satisfied in order
for a shopping center landlord to have “adequate assurance of future performance” of the terms of
a lease.
7

This reading is not inconsistent with Transform’s definition of “includes” as “not limiting.” (See Appellee’s Br.
at 15, Dkt. No. 20).

9
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MOAC argues that the assignment to Transform would contravene both of these statutory
provisions. 8
The Bankruptcy Judge’s Opinion
The Bankruptcy Court (Drain, B.J.) conducted a hearing on MOAC’s objections on August
23, 2019. The parties agreed to a set of stipulated facts and to the admission of a number of exhibits
into evidence. Each side also provided declarations in support of its position, which constituted
the declarant’s direct testimony; the declarants were available for cross-examination at the hearing.
In an oral opinion delivered at the conclusion of the hearing on August 23, 2019, Judge
Drain determined that MOAC’s objections should be denied, and approved Sears’ assumption of
the Lease and its assignment to Transform. (Tr. at 134:12-20, APX 2129).
The Bankruptcy Court first found that Transform had provided adequate assurance of
future performance of the Lease as required by § 365(f)(2)(B). (Tr. at 115:15-18, APX2110). But
of course, where a shopping center is concerned, that section is simply a starting point. As
Congress made clear in the legislative history of the of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (“BAPCPA”), “section 365(f) does not override any part of
section 365(b).” H.R. Rep. 109-31(I), 87, 2005 U.S.C.C.A.N. 88, 153. The requirements set out
in § 365(b)(3) give specific meaning to, and are more onerous than, what is meant by “adequate
assurance” under § 365(f)(2)(B).
So the Bankruptcy Court turned to the requirements of § 365(b)(3). Insofar as is relevant
to this appeal, Judge Drain found that Transform had satisfied the requirements of subsections (A)
and (D) of that provision of the Code.

8

MOAC originally argued that the proposed assignment would also contravene 11 U.S.C. § 365(b)(3)(C), but that
issue is no longer in the case.

10
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With regard to § 365(b)(3)(D): Judge Drain concluded that, because the Lease (including
the REA incorporated therein) included no “tenant mix” requirement – and, indeed, neither
required Sears to operate a retail store in its building nor substantially limited the type of entity to
which Sears could sublease following the expiration of the Major Operating Period in 2007 – the
assignment to Transform would not violate § 365(b)(3)(D)’s requirement that the “tenant mix” of
the shopping center be preserved. (Tr. at 130:5-18, APX2125).
Judge Drain reasoned that § 365(b)(3)(D) had to be read in conformity with the Lease –
the contract whose performance was being “adequately assured” – so as not to confer on MOAC
more rights than it enjoyed under the Lease. Because the Lease neither contains any restriction on
the tenant mix of the shopping mall nor guarantees that the Sears space will be operated as a retail
department store – and, indeed, barely restricts the use of the Sears Building in any way (aside
from proscribing nuisances, too much noise, industrial uses, or “primarily” as an office
building) – Judge Drain found that the tenant mix would not be disrupted as long as Transform
agreed to abide by the restrictions in Article XXII(c) of the REA – which it did.
Judge Drain rested this decision on the decision of Bankruptcy Judge Buschman in In re
Ames Department Stores, Inc., 127 B.R. 744 (Bankr. S.D.N.Y. 1991) [hereinafter, “Thatcher
Woods”]. The In re Ames (Thatcher Woods) opinion draws heavily from a prior opinion – also by
Bankruptcy Judge Buschman and also involving the Ames bankruptcy – In re Ames Department
Stores, Inc., 121 B.R. 160, 162 (Bankr. S.D.N.Y. 1990) [hereinafter, “Westmont”]. Thatcher
Woods has been cited with approval a number of times subsequently. 9

9

In re Ames’s logic was followed in In re Great Atlantic & Pacific Tea Company, Inc., 472 B.R. 666, 678 (S.D.N.Y.
2012), a case in which Judge Seibel affirmed Judge Drain’s finding that § 365(b)(3)(D) did not apply where the
debtor was permitted under the lease to go dark – and did in fact go dark – prior to bankruptcy; and In re Toys
"R" Us Property Company I, LLC, No. 18-31429, 2019 WL 548643, at *6 (Bankr. E.D. Va. Feb. 11, 2019), which
expressly noted, “In order to invoke the protection of § 365(b)(3)(D), a lessor must establish that there was an
intended tenant mix and that the mix was part of the bargained-for-exchange of the debtor’s and other tenants’

11
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With regard to § 365(b)(3)(A): Transform contended that its current financial condition
and operating performance could be “derived from inspection of a confidential letter, dated April
26, 2019 (the “Transform Financials”) (12-MOAC), and from the Buyer’s reply (the “Buyer’s
Reply”) (16-MOAC).” (APX1783). It argued that the Transform Financials revealed that the
proposed assignee had $250 million in equity.
But MOAC’s counsel cast doubt on the Transform Financials in at least two ways. (See
generally Tr. at 17-35 (cross-examination of Michael Jerbich), APX2012-30). First, the balance
sheet on which Transform relied was marked as a “draft” and indicated that it was subject to
adjustment. (Tr. at 26:9-25, APX2021; 12-MOAC at 10, APX4245). Second, an “Adequate
Insurance Information” table in the same document expressly notes that the document “is not
intended to provide the basis for any decision on any transaction.” (Tr. at 31:10-16, APX2026;
12-MOAC at 7, APX4242).
As a result, the bankruptcy judge found himself unable to conclude that Appellee had in
excess of $250 million in of equity, as Transform contended. Specifically he refused to accept the
dollar amounts in the declaration of Roger Puerto, one of Transform’s witnesses and the Head of
Real Estate Transactions at Transform, “as the value of the portfolio, but simply as evidence that
Transform believes that it has a valuable portfolio and that it’s seeking to realize it.” (Tr. at 45:711, APX2040). Judge Drain concluded that Transform hoped that its portfolio would turn out to

leases.” See also In re Toys "R" Us Prop. Co. I, LLC, 598 B.R. 233, 241–42 (Bankr. E.D. Va. 2019) (citing
Westmont); In re Toys "R" Us, Inc., 587 B.R. 304, 310 (Bankr. E.D. Va. 2018) (citing Westmont); In re Ames
Dep’t Stores, Inc., No. 01-42217, 2005 WL 1000263, at *5 n.46 (Bankr. S.D.N.Y. Apr. 29, 2005) (citing Thatcher
Woods); In re Serv. Merch. Co., Inc., 297 B.R. 675, 689–690 (Bankr. M.D. Tenn. 2002), aff’d sub nom. RamcoGershenson Props., L.P. v. Serv. Merch. Co., 293 B.R. 169 (M.D. Tenn. 2003) (citing Thatcher Woods); In re
Trak Auto Corp., 277 B.R. 655, 672 (Bankr. E.D. Va. 2002) (citing Thatcher Woods), aff’d sub nom. LaSalle
Nat’l Tr., N.A. v. Trak Auto Corp., 288 B.R. 114, 125–26 (E.D. Va. 2003) (citing Westmont), rev’d on other
grounds sub nom. In re Trak Auto Corp., 367 F.3d 237 (4th Cir. 2004) (citing Westmont); In re J. Peterman Co.,
232 B.R. 366, 369–70 (Bankr. E.D. Ky. 1999) (citing Thatcher Woods).

12
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be worth $250 million – a proposition that had yet to be tested in the marketplace. (Tr. at 117:2425, 118:1-3, APX2112-13).
That said, the Bankruptcy Court found that “it’s highly likely that that [Transform’s] equity
exceeds $50 million.” (Tr. at 118:4-5, APX2113). He focused on that number because, if Sears
were to have assigned the Lease outside of bankruptcy to an entity with at least $50 million in net
worth or shareholder equity, it would be relieved of liability under the Lease. (See REA, Article
XXV(D)(4)(a)). 10 The bankruptcy judge reached his factual finding, not on the basis of
Transform’s financial statements, but because, “I cannot believe that third-party lenders would
provide the level of financing that they have to Transform without at least that level of solvency.”
(Tr. at 118:5-8, APX2113). No testimony from the third party lenders appears in the record.
Having found it “highly likely” that Transform satisfied the $50 million standard, the
bankruptcy judge then decided that assignment to an entity that had at least $50 million in
equity/net worth was sufficient under § 365(b)(3)(A) – even though that provision as drafted
requires that the assignee of a shopping center lease have “financial condition and operating
performance” that was “similar” to that of Sears back when the Lease was signed.
The bankruptcy judge concluded that § 365(b)(3)(A), like § 365(b)(3)(D), had to be read
in conformity with anything in the lease to be assigned that guaranteed future performance under
the lease. Noting that there were not many cases interpreting § 365(b)(3)(A) (he found only three),
he observed that each of those three case “makes it clear that [§ 365(b)(3)(A)] is to be construed
not in a mechanical way, but rather consistent with the underlying charge as set forth in the preface
to it, the general language in Section 365(b)(3), which again refers to adequate assurance of future

10

Article XXV of the REA relieved Sears of any future obligations under the Lease as long as it subleased or
assigned its space to an “assignee [that] has a net worth or shareholder equity . . . of at least $50,000,000.00.”
(APX2438).

13
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performance of the lease itself.” (Tr. at 121:12-17, APX2116). He determined that § 365(b)(3)(A),
like § 365(b)(3)(D), “. . . requires reference back to the part[ies]’ actual agreement, and that
Congress did not create independent requirements that would not go to actual assurance of future
performance, but rather wanted to focus the Court on, obviously still subject to Section 365(e),
taking into account the landlord’s rights under the lease, as implicated by these four subsections.”
(Tr. at 125:10-17, APX2120).
Judge Drain noted that Sears and MOAC had bargained for the level of financial security
that it would take before MOAC would release Sears from its lease obligations in the event of an
assignment (which was something that MOAC could not veto). MOAC agreed to relieve Sears
from liability as long as it assigned the Lease to a tenant with at least $50 million in equity/net
worth. It did not require Sears to replace itself with a tenant whose financial standing was
comparable to that of Sears in 1991 in order to be relieved of liability for performance of the Lease.
Applying the reasoning of In re Ames to § 365(b)(3)(A), Judge Drain concluded that Transform
had provided MOAC with all the assurance required by that provision of the Bankruptcy Code.
(See Tr. at 129:9-15, APX2124).
That said, the learned bankruptcy judge recognized that he was plowing new ground. He
thus made a second pronouncement: “[I]f that legal determination is incorrect, and that the case
law [I] cited and follow on the grounds of stare decisis is incorrect, then the financial condition
and operating performance of Transform is not similar to Sears in 1991. Transform has not carried
its burden to show, for example, that the ratio as far as its financial health, is the same,
notwithstanding that it has shown that it’s sufficiently financially healthy, when coupled with the
favorable nature of the lease and deposit of an amount equal to the annual projected monetary

14
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payment under the lease, that it is sufficiently healthy.” (Tr. at 129:16-25, 130:1-2, APX2124-25)
(emphasis added). 11
In other words, the Bankruptcy Court concluded that, if Article XXV(D)(4)(a)’s $50million-in-equity provision for relieving Sears of liability did not supersede the similar-to-Searsin-1991 statutory standard in § 365(b)(3)(A), the assignment could not be approved, because
Transform failed to carry its burden of demonstrating financial similarity.
The Order Appealed From
After delivering his oral opinion, Judge Drain entered a final order authorizing, inter alia12
the assumption and assignment of the Lease to Transform, from which MOAC appeals. (“A&A
Order,” APX1947). This order provides that MOAC’s rights under Article 6.3 of the Lease shall
remain fully enforceable against Transform and any assignee, Transform will operate in
compliance with the Lease, including the “Uses” section of the Lease and the REA, and Transform
must initially sublet a portion of the premises within two years, “on the condition that the
counterparty to the [Lease] does not improperly interfere with the Buyer’s attempt to sublet the
premises . . . .” (Id. at ¶¶ 16–17, APX1962-64).
MOAC appealed.
Conclusions of Law
On appeal, MOAC argues that the Bankruptcy Court erred in holding that the Lease terms
define the protections of §§ 365(b)(3)(A) and (D). Thus, MOAC asserts, the Bankruptcy Court’s
determinations that the assignment to Transform satisfied (A) – even though it does not have

11

12

The reference to the “ratio” between Transform’s and Sears’ financial health referred to a standard announced in
In re Casual Male Corporation, 120 B.R. 256, 265 (Bankr. D. Mass. 1990) – a case in which, as here, the proposed
assignor was a newly-formed entity that did not have an operating history. That case is discussed infra at pp. 35–
37.
The order appealed from grants additional relief.
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similar financial condition or operating performance as Sears in 1991 – and (D) – even though
Transform did not propose a certain tenant or use – were erroneous.
This court reviews the Bankruptcy Court’s findings of fact under the clearly erroneous
standard and its conclusions of law de novo. In re Republic Airways Holdings Inc., 582 B.R. 278,
281–82 (S.D.N.Y. 2018), (citing U.S. Bank Nat’l Ass’n ex rel. CWCapital Asset Mgmt. LLC v.
Vill. at Lakeridge, LLC, 138 S. Ct. 960, 967 (2018); In re Bayshore Wire Prods. Corp., 209 F.3d
100, 103 (2d Cir. 2000); In re Grumman Olson Indus., Inc., 467 B.R. 694, 699 (S.D.N.Y. 2012)).
“Mixed questions of law and fact are generally subject to de novo review,” id., though “the
standard of review for a mixed question all depends[]on whether answering it entails primarily
legal or factual work,” U.S. Bank, 138 S. Ct. at 967.
Following the bankruptcy judge’s lead, I will begin with a discussion § 365(b)(3)(D) and
In re Ames’s reliance on lease terms to provide substance to the Code’s “undefined notions of
tenant mix.” In re Ames (Thatcher Woods), 127 B.R. at 753. I will then turn to Section
§ 365(b)(3)(A), which I find to be a very different provision. 13
365(b)(3)(D)
I agree with Judge Drain’s conclusion that § 365(b)(3)(D) – which requires that the
assignment of a shopping center lease in bankruptcy “will not disrupt any tenant mix” of the
shopping center – is not violated by Sears’ assignment of the Lease to Transform. In fact, given
the terms of the Lease and the REA, and in light of Transform’s promise to abide by the few
restrictions on subletting contained therein, I conclude that the proposed assignment does not alter

13

Because I conclude that the Bankruptcy Court’s order must be overturned under subsection (A), some might think
it inappropriate to begin with what is, essentially, dictum. However, because the bankruptcy judge’s decision on
subsection (A) depends on his conclusion that subsection (A) should be treated exactly as subsection (D) was
treated in the case of In re Ames, I think it makes more sense to discuss subsection (D) first.

16
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the tenant mix that was in existence at Mall of America at the time Sears filed for bankruptcy
protection.
Let me begin by recapping the relevant findings of fact:
First, there is no provision in the Lease or the REA limiting tenant mix, other than Article
XXII(c)’s restriction of the Sears space to uses “compatible with and not detrimental to” a mall
and the restrictions that prohibit nuisances and industrial uses.
Second, Sears has had the right under the Lease, since 2007, to “go dark” or to sublease to
a user who was not obligated to run a department store; and MOAC had no right to veto such
a sublease – on “tenant mix” or any other ground – aside from the few proscriptions mentioned
above.
Third, under Article 6.3 of the Lease, MOAC does have a “right of first refusal” that allows
it to pay the assignor the amount to be paid under a proposed sublease if it does not wish to see
any particular new subtenant take over all or part of the Sears space – and Judge Drain “so
ordered” Transform’s representation that it would abide by Article 6.3 of the Lease.
Fourth, Transform also agreed that it would sublet at least a portion of the leased premises
within two years (on the condition that MOAC did not interfere with its marketing efforts) and
would be bound by all other provisions of the Lease – including specifically Article XXII of
the REA, which contains all that exists in the Sears Lease with respect to use restrictions and
tenant mix.
Fifth, as the parties stipulated, Transform does not intend to operate any store, such as a
Sears or a K-Mart, in the leased premises. Rather, Transform intends to sublease the premises
to as-yet unidentified any potential tenant for any portion of the premises.

17
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MOAC does not challenge any of those findings of fact as erroneous. As is clear from the
description of the relevant lease provisions above, they are not erroneous.
So with these facts in mind, we turn to a discussion of the law.
MOAC argues that (1) the plain language of § 365(b)(3)(D) prohibits any assignment of
the Sears Lease that would affect the “tenant mix” at Mall of America, (2) the Bankruptcy Court
could not make a determination about whether the proposed assignment to Transform would affect
“tenant mix,” because there is no proposed tenant.
Like Judge Drain, I conclude that MOAC’s argument fails at the first step. I do not believe
that the assignment, taken together with the restrictions imposed by the Bankruptcy Court and
accepted by Transform, affects the “tenant mix” at the mall.
MOAC’s argument relies for its force on a determination that In re Ames (Thatcher Woods)
– the decision on which the bankruptcy judge relied – was decided wrongly, and that, under the
literal language of § 365(b)(3)(D), any assignment that would result (or, in this case, that could
result) in the Sears space’s being used for any purpose other than a retail department store is
prohibited – notwithstanding the language in the Lease that permits change-of-use assignment.
The courts that have considered this question, starting with the bankruptcy court of this
district in the In re Ames cases, have repeatedly rejected this argument.
In the first two Ames cases, the debtor, Ames, sought to assign leases for premises located
in Westmont, Illinois and at the Thatcher Woods Shopping Center in River Grove, Illinois. Both
stores had been occupied by an Ames subsidiary, Zayre, which had been operating Ames
Department Stores at these locations. Ames proposed to assign its leases to Schottenstein, which
planned to operate a furniture store in part of each store and sublet the remainder of the space.

18

18-23538-rdd
Doc 7347 Filed 02/27/20
02/28/20
10:34:59
Main
Document
Case 7:19-cv-09140-CM
DocumentEntered
26 Filed
02/27/20
Page 19
of 43
Pg 19 of 43

In the first case, Westmont, the landlord objected to the assignment on the ground that the
proposed assignment would disrupt the “tenant mix” in what landlord deemed to be a “shopping
center,” in violation of § 365(b)(3)(D). In the second case, Thatcher Woods, Ames/Zayre was one
of four anchor tenants in the shopping center, and Pioneer, the landlord, objected to the assignment,
on inter alia, the same ground. 14 In each case, the landlord argued that the phrase “will not disrupt
any tenant mix” as used in the statute meant the assignment had to preserve a particular array of
stores, or at least types of stores, in the shopping center.
Bankruptcy Judge Buschman disagreed with the landlord in both of the Ames cases. He
concluded that bankruptcy courts had to rely on lease terms to define the Code’s otherwise
“undefined notions of tenant mix” in order to ensure that they were enforcing legal constraints
cognizable under non-bankruptcy laws, and preserving the benefit of the bargain between landlord
and tenant. In re Ames (Thatcher Woods), 127 B.R. at 753; In re Ames (Westmont), 121 B.R. at
165. Put otherwise, the Ames cases stand for the proposition that “tenant mix” at a shopping center
– a term that is neither defined nor placed in time in the Code – is a function of the terms of the
shopping center’s space leases, rather than a separate criterion set by the legislature.
In Westmont, this “holding” was pure dictum. The principal issue in Westmont was whether
the Ames Department Store was in fact part of a “shopping center.” Judge Buschman held that it
was not. That being so, any discussion of the requirements of § 365(b)(3)(D) – which applies only
to leases in “shopping centers” – was entirely unnecessary.
However, Judge Buschman did discuss § 365(b)(3)(D) in the Westmont decision, and his
discussion formed the basis for his subsequent ruling in the Thatcher Woods decision, where the

14

Pioneer objected on other grounds as well, but those are not relevant to the discussion of § 365(b)(3)(D).
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store was indeed part of a “shopping center.” What the Westmont decision said about
§ 365(b)(3)(D) thus bears scrutiny.
Having observed that the “general notions of tenant mix” in § 365(b)(3)(D) were
“undefined,” Judge Buschman looked to Congress’ stated purpose in passing § 365(b), which was
to protect the landlord’s contract rights. In re Ames (Westmont), 121 B.R. at 165. Specifically, he
noted, with regard to § 365(b)(3), that the statute was passed “to assure a landlord of his bargained
for exchange.” Id. (quoting H.R. Rep. No. 95-595, at 348–39 (1997)). He noted that both
§§ 363(f)(2)(B) and 365(b)(3), which supplemented it, were designed to give the landlord
“adequate assurance” that an assignee in bankruptcy would continue to perform the terms of the
debtor’s lease. He observed that, if § 365(b)(3)(D) were read without the prefatory language in
§ 365(b)(3), it would not specifically refer to the terms of the lease. But he went on to say that
subsection (D) should be read in light of the Code section’s prefatory language, which does refer
to the terms of the underlying lease. He held that the Code “defines such ‘adequate assurance of
future performance of a lease of real property in a shopping center’ to include non-disruption of
tenant mix. The statute itself thus directs tenant mix inquiry to contractual provisions [of the lease]
rather than general notions of tenant mix 15 argued by the Landlord here.” Id. (emphasis added).
In Westmont (as in this case), the Zayre lease did not contain any restrictive use clause.
Moreover, in Westmont (as in this case), Zayre had an absolute right to assign its lease or sublease
the premises without the landlord’s approval. See id. at 164–65. Thus, the lease whose performance
had to be adequately assured gave the landlord neither the right to control how the debtor’s space
could be used, nor any comfort that it would be used in any particular way, including as a

15

The “general notion[] of tenant mix argued by the Landlord” in Westmont was that assignment would be to an
entity that was not the same “type” or entity – a furniture store rather than a department store – that had previously
occupied the space.
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department store (which is how Ames was using the space). That being so, the court concluded
that Zayre’s assignment to Schottenstein – a furniture store, rather than a department store – was
not barred by § 365(b)(3)(D). Id. at 165.
Judge Buschman’s analysis of § 365(b)(3)(D) in the subsequent In re Ames (Thatcher
Woods) case relied extensively on this discussion (dictum or not) in the Westmont case.
As was true in the Westmont case, Ames’s lease at Thatcher Woods “does not expressly
restrict use of the premises in any fashion; nor do any of the leases of existing tenants restrict in
any fashion the use of the Zayre of Illinois premises.” 16 In re Ames (Thatcher Woods), 127 B.R.
at 746. Nonetheless, the landlord (Pioneer) argued that, for purposes of § 365(b)(3)(D), the court
was required to look beyond the terms of the lease, and could only determine the “tenant mix” at
the shopping center by looking at the actual types of stores that were resident in the shopping
center at the time of the bankruptcy. Id. at 752. Since Ames/Zayre was trying to assign the lease
to a furniture store, rather than a department store, Pioneer argued that the assignment would alter
the tenant mix.
Judge Buschman once again refused to read § 365(b)(3)(D) outside of the context provided
by the prefatory language in the statute. He observed that this subsection was concerned solely
with providing “adequate assurance of future performance . . . of the contract or lease” that was
being assigned. Id. (emphasis added). Where preservation of the “tenant mix” (which Pioneer, like
the landlord in Westmont, defined as the same type or store that had previously occupied the space)
was not something to which the landlord was entitled to under the “contract or lease” at issue,
Pioneer’s interpretation of the “tenant mix” requirement in § 365(b)(3)(D) would effectively
rewrite the lease. Because in Thatcher Woods the landlord had not bargained for the right to
16

Unlike in this case, those leases were in the record; Judge Buschman described various provisions in those leases.
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preserve tenant mix outside of bankruptcy, “no reason exists why it should have such a right now
that [the debtor-tenant] has filed for bankruptcy.” Id. at 754.
It is important to note that the term “tenant mix” as used in § 365(b)(3)(D) is both undefined
and unfixed in time. It is not at all clear whether the phrase “tenant mix” in § 365(b)(3)(D) refers
to the precise stores that were tenants at the time the lease in question was signed; or to a snapshot
of the stores that were open when the bankruptcy was filed; or to types of stores as opposed to
precise tenants. There can be no question that a snapshot of the tenants at Mall of America has
varied over time, and that tenants undreamed of at the time the Sears Lease was signed (Crayola
Experience? Waterparks?) now or soon will occupy space in or as part of the mall. Judge
Buschman’s description of the term “tenant mix” as “undefined” was, in short, apt.
Unfortunately, the legislative history of the statute sheds little light on the meaning of
“tenant mix.” The Conference Report for the Bankruptcy Amendments and Federal Judgeship Act
of 1984 (the “1984 Act”) – pursuant to which § 365(b)(3) passed into law – says nothing at all
about § 365(b)(3).
But Senator Orrin G. Hatch discussed “the provisions improving bankruptcy procedures
with regard to shopping centers” during debate on the bill. See H.R. Rep. 98-882 (1984) (Conf.
Rep.) as reprinted in 1984 U.S.C.C.A.N. 576, 598. He noted that changes to § 365 sought to
remedy several problems, including that “shopping center leases are assumed or assigned and then
used in ways which violate the use clause of the lease and disrupt the tenant mix.” See id. at 598–
600 (emphasis added). Having linked the disruption of tenant mix to violation of a lease’s “use
clause,” Senator Hatch made it quite clear that the amendments were designed to prevent courts
from effectively rewriting essential terms out of leases in order to effectuate assignments in
bankruptcy:
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It is especially important that any use clause in the lease be strictly adhered to and
that the tenant mix not be disrupted. . . . This amendment is intended to stop courts
from creating new leases by changing essential lease terms to facilitate
assignments.
Id. at 600.
I have no quarrel (nor did Judge Drain) with MOAC’s argument that the provisions of
§ 365(b)(3), including subsection (D), supplement and give special meaning to the “adequate
assurance” rule of § 365(f)(2)(B) in the context of shopping centers. Section 365(f)(2)(B) is not
specific about what “adequate assurance” would require; § 365(b)(3) fills in that blank when the
debtor has a lease for space in a shopping center; and § 365(b)(3)(D) prohibits assignments that
would disrupt the tenant mix.
But given the lack of any statutory definition for the words “tenant mix,” and the several
possibilities for what it might mean, it makes perfect sense to interpret the phrase “tenant mix” for
purposes of § 365(b)(3)(D) in light of the lease whose performance is being assured – because the
tenancy governed by that lease is part of the “tenant mix” at the shopping center.
As was true in both In re Ames cases and in the cases that have cited them subsequently,
(see n.9, supra), the Sears Lease and the REA (a master agreement incorporated therein) contain
virtually no restrictions on what kinds of tenants could occupy the Sears building once the Major
Operating Period expired in 2007. There is certainly no “use clause” in the Lease or in the REA
that will be violated by assigning the lease to someone who does not plan to operate a retail store
on the premises. Those documents permit virtually unfettered assignment of the Lease for a host
of uses. They do not restrict the use of the space to a retail department store, and Sears itself has
not been required to operate a retail store in the premises since 2007.
It is, therefore, fair to say that the “tenant mix” at Mall of America since 2007, when the
Major Operating Period expired, included a space that was free to cease operating as a department
23
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store and that could be subleased for a variety of uses other than a department store, without the
approval of the landlord, and without regard to objections by any of the mall’s other tenants. No
one had a right – not MOAC and not any of its tenants – to assume or expect that the Sears space
would be occupied by a department store until 2091. Other than by matching a proposed assignee’s
offer or buying Sears out (discussed further below), neither MOAC nor any of its other tenants
could stop Sears from changing the way in which its space was being used. That uncertainty was
part of the “tenant mix” of the mall, from the mall’s very beginning. It was embedded in the terms
of Lease and woven into Mall of America’s “master agreement,” the REA. And it remained part
of the “tenant mix” at Mall of America when Sears declared bankruptcy.
To rule that Sears cannot now assign the Lease to an entity that is not a department store
because that would somehow alter the “tenant mix” at Mall of America is to ignore the reality of
the “tenant mix” that was created by the (admittedly) most unusual lease between MOAC and
Sears. Such a ruling would not protect the rights of the landlord, MOAC; it would radically expand
them.
While recognizing that nothing in the Lease restricts assignment of the space to an entity
other than a department store, MOAC argues that the loss of Sears as a retailer will leave Mall of
America with only two “department stores,” which will in turn allow several of its other tenants to
break their leases. MOAC represents that these unidentified tenants have the right to leave the mall
if the number of department stores at Mall of America falls below three. (Tr. 80:1-4, APX2075).
It argues that, in Thatcher Woods, Judge Buschman considered it significant (though not
dispositive) that no tenants at the Thatcher Woods Shopping Center could cancel their leases if the
premises occupied by Zayre of Illinois were to be subleased to an entity other than a department
store. In this case, by contrast, MOAC insists that some of its tenants could so cancel.
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However, there are two problems with MOAC’s argument on this appeal.
First, as noted above, none of these purported leases is found in the record on appeal, nor
is there any testimony in the record from tenants indicating that they will leave Mall of America if
the proposed assignment is approved, as was the case in Matter of Federated Department Stores,
135 B.R. 941, 944 (Bankr. S.D. Ohio 1991) – an opinion whose strained judicial definition of
“tenant mix and balance” this court finds less than persuasive. In fact, MOAC’s witness Mr.
Ghermezian testified to the contrary – although tenants in Mall of America may leave without a
third department store, “today, they may not leave that fast.” (Tr. at 74:7, APX2069).
Second, if, as Mr. Ghermezian testified, other leases “require that a department store be
operated in the Sears space,” then those leases were entered into in contravention of the REA as
incorporated into the Lease, which expressly permits Sears not to use the space for a department
store from and after 2007 – whether or not that would have placed MOAC in violation of some
other tenant’s lease. And if (as I suspect, but cannot prove is the case) other tenant leases require
that department stores be operated in three of the four anchor-tenant locations in the mall,
(compare Tr. at 77:18-25, APX2072 with Tr. at 79:20-25, 80:1-4, APX2074-75), then it was
particularly important that MOAC make sure that all the anchor spaces other than the Sears space
contained department stores – because once the Major Operating Period expired, MOAC had no
contractual ability to make sure that the Sears space was operated as a department store.
At some point, MOAC did hedge against Sears’ absolute right to convert the Sears Building
to something other than a department store. It leased a fourth “anchor” space in Mall of America
to Bloomingdale’s, a retail department store. That gave the mall four department stores (Sears,
Bloomingdale’s, Macy’s and Nordstrom), and gave MOAC a cushion against Sears exercising its
rights under its Lease.
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But in 2012, MOAC permitted Bloomingdale’s to vacate its space. After it remained dark
for three years, 17 MOAC finally leased the premises, not to another department store, but to Binney
& Smith, which installed a “Crayola Experience” children’s entertainment center in part of what
used to be a department store.
The fact that Sears was having financial difficulty was hardly a secret during the period
2012-2017, when MOAC allowed the Bloomingdale’s space first to go dark and then be converted
to a non-department store use. 18 If MOAC had obligations to other tenants concerning the number
of department stores, then, knowing the terms of the Sears Lease and the REA, it could and should
have protected itself when Bloomingdale’s closed, by leasing that space to a department store
tenant. By not doing so, MOAC, not Sears, created any problem it faces today.
MOAC next argues that the assignment should be disallowed because it is impossible to
know whether Transform will lease the Sears space to a tenant or tenants that MOAC and its other
tenants do not find objectionable. But what Sears proposes to do is not unprecedented. See e.g.,
Ramco-Gershenson Props., L.P. v. Serv. Merch. Co., 293 B.R. 169, 172–73 (M.D. Tenn. 2003)

17

18

This long period of disuse, despite the obvious attractions of Mall of America as a place to do business, is less
surprising than it might seem; retail stores like Bloomingdale’s and Sears are not exactly a growth industry these
days.
See, e.g., Lauren Thomas, Sears is Shuttering 20 More Stores, CNBC, June 22, 2017,
https://www.cnbc.com/2017/06/22/sears-is-shuttering-20-more-stores.html (“Sears . . . is headed down what
many believe is a path toward filing for bankruptcy, as the retailer struggles to grow its sales.”); Brian Sozzi, As
Sears Goes From Bad to Worse, Bankruptcy Looms, Fitch Says, THE STREET, Dec. 8, 2016,
https://www.thestreet.com/investing/stocks/retail-zombie-sears-is-running-out-of-money-13918802; Sears and
Kmart struggle to survive in the era of Walmart and Amazon, THE GUARDIAN, Dec. 4, 2014,
https://www.theguardian.com/business/2014/dec/04/sears-closes-more-stores-shoppers-walmart; David Gelles,
For Once-Mighty Sears, Pictures of Decay, N.Y. TIMES DEALBOOK, Oct. 29, 2013,
https://dealbook.nytimes.com/2013/10/29/sears-considers-split-of-lands-end-and-auto-centers/; Ronald Thomas,
Are We Recession-Bound? Results From Wal-Mart and Low-End Retailers Suggest ‘Maybe’, 2013 WLNR
21398411 (Aug. 23, 2013) (“In that area it is widely known that JC Penney (NYSE:JCP) and
Sears/Kmart . . . could well be in bankruptcy within one to two years . . . .”); Brigid Sweeney, WHERE
AMERICA SHOPPED, 2012 WLNR 8830213 (Apr. 23, 2012) (“After the second-worst year in the companys
[sic] history, and with its annual shareholders meeting two weeks away, there is open discussion of a onceunthinkable proposition: Will this 126-year-old company, which helped define modern America, continue to
exist?”); Paul R. La Monica, Tears for Sears: American icon in trouble, CNN MONEY, Jan. 12, 2012,
https://money.cnn.com/2012/01/12/markets/thebuzz/index.htm (“The future is looking increasingly bleak for the
former king of retail, Sears Holdings.”).
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(debtor sold designation rights to third party, third party proposed assignment to new entity that
would in turn sublease to a tenant); In re Sun TV & Appliances, Inc., 234 B.R. 356, 359 (Bankr.
D. Del. 1999) (assignee intended to shop the lease). And Transform has agreed to be bound by
the relatively minimal restrictions in the Lease and REA on how the space can be used, an
agreement incorporated into Judge Drain’s order.
Moreover, MOAC is not without recourse if Transform tries to bring a tenant into Mall of
America that MOAC would rather not have in the mall. Article 6.3 of the Lease provides that Sears
must offer MOAC the right to purchase the Lease at the same price and on the same terms offered
to Sears by any prospective tenant. Additionally, Article 6.3 also provides that, if no unrelated
arms-length offer were made for the space, Sears must offer MOAC the right to purchase the Lease
for the fair market value of the leasehold estate. Transform had to agree to abide by that provision
in the Lease as a condition of the assignment; and Judge Drain incorporated that promise into his
order. (Tr. at 132:13-17; see A&A Order at ¶¶ 16-17, APX1962-63). MOAC is as protected
against incursion by a tenant deemed “undesirable” as it was prior to Sears’ bankruptcy – thereby
preserving the “tenant mix” that was in place prior to the bankruptcy.
Thus, in terms of “tenant mix,” the Bankruptcy Court’s order leaves MOAC in exactly the
position that it would have occupied had Sears assigned the Lease outside of a bankruptcy, as was
its absolute right. Under Judge Drain’s order, MOAC is getting the full benefit of what it bargained
for back in 1991 insofar as “tenant mix” is concerned. The Bankruptcy Code cannot be read to
place the Landlord in a better position than it would have occupied absent the bankruptcy. See In
re Great Atl. & Pac. Tea Co., Inc., 472 B.R. 666, 675 (S.D.N.Y. 2012) (“Section 365 . . . does not
give a landlord the right to improve its position upon the bankruptcy of a tenant. The statute affords
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no relief to a landlord simply because it might seek to escape the bargain it made.”) (quoting In re
Rock 49th Rest. Corp., No. 09-14557, 2010 WL 1418863, at *7 (Bankr. S.D.N.Y. Apr. 7, 2010)).
In support of its argument that the words “will not disrupt any tenant mix” in § 365(b)(3)(D)
must be read to guarantee the preservation of the very businesses, or at least the same type and
number of businesses, that were resident in the mall just before Sears declared bankruptcy, MOAC
relies principally on Matter of Federated Department Stores, Inc., 135 B.R. 941 (Bankr. S.D. Ohio,
1991). But Federated is not particularly helpful to its cause.
For one thing, the facts of Federated were radically different from the facts of this case.
In Federated, the debtors sought to assign the lease for a three-story Jordan Marsh store to
Mervyn’s. The store was located in a shopping mall in Miami, Florida called Dadeland, which
was owned and managed by the Equitable Life Assurance Society of the United States
(“Equitable”). Whereas Jordan Marsh was a full-line, fashion-oriented retail department store that
offered moderately priced to expensive merchandise – similar to Macy’s or Nordstrom – Mervyn’s
sells casual wear for cost-conscious consumers. See Federated, 135 B.R. at 941.
As part of a first bankruptcy plan hammered out by the bankruptcy court, Federated
assumed a modified lease for the Jordan Marsh store at Dadeland, in exchange for Equitable’s
payment of $700,000. That deal was designed to give Equitable “security to plan for the future.”
Id. at 941–42, 945.
The original plan did not come to fruition, for reasons not explained in the opinion. One
year later, the debtor closed the Jordan Marsh store and proposed a new plan, pursuant to which
Mervyn’s would take over the Jordan Marsh space at Dadeland.
Equitable objected to the assignment of the Jordan Marsh space to Mervyn’s, on the ground
that placing the store next to Saks Fifth Avenue – a decidedly upscale store – would disrupt the
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“tenant mix or balance” at Dadeland (specifically the “balance,” which the court defined as the
placement of stores relative to one another). 19 See id. at 943. After a hearing at which a witness
from Saks testified that it would vacate the premises rather than allow the store next door to
become a Mervyn’s – something Saks had done at two prior malls, and apparently something that
Saks had a right to do under its lease – the bankruptcy court concluded that the proposed
assignment would violate § 365(b)(3)(D), because it would alter the “tenant balance” at Dadeland.
In so holding, however, the bankruptcy court focused on the fact that the new bankruptcy
plan “took [] away” the security that Equitable had purchased during the first round of negotiations
in the bankruptcy court. See id. at 941–42, 945. The bankruptcy judge concluded that Equitable
had a “bargained for” right to control how the former Jordan Marsh space was to be used once it
paid the $700,000 under the original, abandoned plan of reorganization:
Must we not ignore the reasonable expectations of security and control over the
character of future development that Equitable once bargained for with the Debtor
under court supervision. The concept of the “benefit of a bargain” is not a static
concept constrained by the four corners of a lease—especially in a case such as this
involving continuous, fluid negotiations. This bankruptcy proceeding first provided
Equitable with security to plan for the future, then took it away. Based on the
reasonable expectations of the parties under all the circumstances, it is fair and just
to give a measure of that lost security back to Equitable.
Id. at 945.
So contrary to MOAC’s argument, the Federated court did not simply rely on some literal
reading of the phrase “tenant mix” as used in § 365(b)(3)(D) in order to reach its result. In fact,
and significantly, the Federated court cited In re Ames (Thatcher Woods) with approval for the
proposition that a court “may not imply non-bargained for terms in leases.” Federated, supra, 135
B.R. at 945. The Federated court reached its conclusion that the assignment would violate

19

Equitable was willing to lease space at Dadeland to Mervyn’s – just not the three-story space next door to Saks
Fifth Avenue.
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§ 365(b)(3)(D) in order to give Equitable the benefit of its bargain (a bargain not contained in the
original lease, but reached in the bankruptcy court). 20
This court has found only one case has cited Federated in the 19-plus years since it was
decided – In re Montgomery Ward, LLC, 307 B.R. 782, 787 (D. Del. 2004). 21 Montgomery Ward
cited to Federated – in an alternative holding – for the proposition that “consideration of whether
an assignment disrupts the balance of the tenant mix necessarily requires the court to determine
the balance of the rights between the parties.” 307 B.R. at 787. In other words, the Delaware court,
relying on Federated, held that the phrase “tenant mix” could not be parsed without looking to the
parties’ underlying agreement, which is, of course, where the “balance of the rights between the
parties” is laid out.
And that is precisely what Judge Drain did when applying In re Ames to the tenant mix
question. He balanced the rights between the parties, as set forth in the Lease and the REA. He
applied those rights rigorously to decide whether the requirement of “tenant mix preservation” at
Mall of America had been met. As MOAC had and has only the most limited right to control who
occupies the Sears premises under the Lease – and as Transform is now bound by all of the relevant
restrictions in Article XXII of the REA, as well as MOAC’s right of first refusal Article 6.3 of the
Lease – Judge Drain correctly concluded that the proposed assignment of the Lease to Transform
does not violate § 365(b)(3)(D).
It is not really necessary to address step two of MOAC’s argument, which is that Judge
Drain was not capable of deciding whether the proposed assignment would alter the mall’s tenant

20

21

There is no suggestion in Federated that Equitable had the right, under Jordan Marsh’s original lease, to control
who could occupy the Jordan Marsh space if Jordan Marsh vacated that space. There is mention of some
unspecified modification of the lease in exchange for the $700,000 payment; it may be that this lease modification
gave Equitable explicit control over the identity of any subsequent assignee – a right that MOAC conspicuously
lacks here.
Given the unusual facts of Federated, this is hardly surprising.
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mix since he had no idea who or what the actual new tenant(s) might be. However, MOAC fails
to convince on this prong of its argument as well.
MOAC relies on In re Sun TV & Appliances, Inc., 234 B.R. 356, 359 (Bankr. D. Del. 1999),
where the court denied a motion for approval of the assumption and assignment of a lease in a
shopping center. At the auction of two of the debtor’s leases, the winning bid was contingent on
a finding that one of the leases was not subject to § 365(b)(3), because the winning bidder sought
unbridled designation rights. In other words, the debtor would assign its rights to assign the lease
to the bidder, under which the bidder would shop the lease to third parties and then direct the debtor
to assign to lease to the bidder’s chosen assignee. See id.
The lease in that case, unlike Sears’ Lease in this case, contained significant restrictive use
conditions: the store had to be an electronics store for 15 years and thereafter it could not be a store
that competed directly with certain other tenants in the mall (including Lowe’s, which foreclosed
the premises’ use as a department store, bookstore, jewelry store, or music/multimedia store). See
id. at 366, 370. The debtor urged the court to strike those conditions as an unlawful restraint on
assignment.
This the court declined to do. While the court found that § 365(b)(3) permitted
“insubstantial deviations” 22 from the lease provisions, it denied the debtor’s motion, reasoning as
follows:
Even if we were inclined to permit an insubstantial deviation from the provision,
we would not make that decision here. At this time, neither [the assignee] nor the
Debtor are able to tell the Landlord or this Court what use will ultimately be made
of the Demised Premises. By the mere nature of the Motion, it is clear that [the
assignee] does not intend to use the Premises itself. Absent knowledge of the
ultimate intended use, we cannot determine that such use (if it does vary from the

22

The In re Sun court relied on an outdated version § 365(b)(3) that required only “that assumption or assignment
of such lease will not disrupt substantially any tenant mix or balance in such shopping center.” Congress has
since removed “substantially” from the statute and reiterated that use provisions must be “strictly adhered to.”
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use provision of the Lease) would have an insubstantial impact on the Landlord and
its other tenants.
Id.
As should be obvious, In re Sun has very little precedential value here; its facts turn the
facts of this case on their head. In In re Sun, the lease restricted the use of the demised premises;
in our case, by contrast, Sears has a virtually unrestricted right to assign the Lease to any type of
legal and non-nuisance user – miniature golf course, spa, travel agency, comedy club, children’s
playground, or pharmacy – or to go dark and simply leave the premises vacant. Additionally, the
assignee in In re Sun sought to get out from under these use restrictions, whereas Transform has
agreed to abide by the use terms in the Lease.
Moreover, In re Sun did not hold, as MOAC argues, that a bankruptcy court may not
approve a lease assignment in bankruptcy under § 365(b)(3)(D) before a new tenant has been
identified. The issue in In re Sun was whether the court could ascertain if a proposed tenancy
qualified as an “insubstantial deviation” from the explicit use restrictions in the debtor’s lease
before a proposed tenant had been identified. The issue of “insubstantial deviation” as a matter of
statute is not before this court, because the statute has since been amended. Furthermore, in this
case, the Sears Lease authorizes quite “substantial deviations” from the original “tenant mix” in
the Sears space from and after 2007 – and authorizes them through 2091.
What is illuminating about In re Sun for our purposes is that the bankruptcy court in
Delaware did not read the “literal” (as defined by MOAC) language of § 365(b)(3)(D) as
precluding a use other than one of the uses that was specified as permissible in the lease. So In re
Sun also does not stand for the proposition that § 365(b)(3)(D) embodies some literal meaning of
“tenant mix” that is divorced from the provisions of the lease sought to be assigned.
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MOAC also cites to yet another In re Ames case, In re Ames Department Stores, Inc., 348
B.R. 91, 93–94 (Bankr. S.D.N.Y. 2006) [hereinafter, “Parkway”], in which Ames sought to assign
its lease in the Ames/Parkway Building. The building housed only two tenants: an Ames
department store and a medical facility. Bankruptcy Judge Gerber concluded that this two-tenant
building did not qualify as a “shopping center,” so § 365(b)(3)(D) was inapplicable to the
assignment. Judge Gerber did note, in dicta, that he was “initially concerned because [the proposed
assignee] had not definitively stated what kind of business would be taking over the Ames store,
that the proposed assignment . . . would disrupt the tenant mix or balance in the Ames/Parkway
Building.” Id. at 98. However, his concern dissipated because the assignee did in fact identify the
sublessee prior to Judge Gerber’s ruling, and the sublessee – a furniture store – would not disrupt
any tenant mix or balance. But ultimately, this case is meaningless as precedent here because the
“tenant mix” statute was inapplicable to a non-shopping center tenant. The fact that the assignee
identified a proposed tenant was interesting, but irrelevant to the ultimate determination, which
was that §365(b)(3)(D) did not apply in the circumstances of the case. Id. at 97.
In our case, Transform has promised that it would abide by the provisions of Articles IX
and XXII of the REA, which forbid the use of the Sears Building for things like a warehouse, a
veterinary hospital, or a mortuary. The Bankruptcy Court incorporated that restriction into the
order appealed from, so Transform is indeed bound to the Lease. Under the Bankruptcy Court’s
order, no tenant can be introduced into the space by Transform if Sears would have been precluded
from leasing to that tenant. Having imposed that requirement, Judge Drain was free to conclude
that MOAC had “adequate assurance” that the allowable “tenant mix” at Mall of America would
not be disturbed by the assignment of the Lease to Transform.
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Put more generally, where there are few or no use restrictions on a demised premises, and
the assignee agrees to be bound by whatever restrictions do exist, as Transform has, a court may
deem the adequate assurances under § 365(b)(3)(D) to have been given – even if the no ultimate
occupant for the space has been identified.
365(b)(3)(A)
The Bankruptcy Court also concluded that Transform had given MOAC “adequate
assurance of future performance of [the] lease” as required by § 365(b)(3)(A) of the Code.
Subsection (A) provides that “adequate assurance of future performance” of a shopping center
lease requires proof that “the financial condition and operating performance of the proposed
assignee and its guarantors, if any, shall be similar to the financial condition and operating
performance of the debtor and its guarantors, if any, as of the time the debtor became the lessee
under the lease.” 11 U.S.C. § 365(b)(3)(A). Congress adopted this provision to “insure that the
assignee itself will not soon go into bankruptcy.” H.R. Rep. 98-882 (1984) (Conf. Rep.) as
reprinted in 1984 U.S.C.C.A.N. 576, 600.
It would, of course, be impossible to locate a tenant of any sort that boasted the precise
“financial condition and operating performance” of Sears Roebuck back in 1991. At that point,
Sears had been in business for nearly 100 years. It virtually created “big box” retailing, and its
massive catalogues were the progenitor of Amazon’s internet omni-market. It has few equals in
the history of American business.
But by using the word “similar” rather than “identical,” Congress indicated that identity of
financial condition and operating performance is not required. The few courts that have considered
what the statutory phrase “similar to the financial condition and operating performance of the
debtor” means have concluded that it requires at the very least that there be proportionally
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comparable financial health between the assignee and/or its guarantors and the debtor as of the
lease’s inception. Alternatively, if the assignee is a newly-formed entity, like Transform, courts
have looked to whether the strength of business experience of the assignee’s owner and operator
is comparable to that of the debtor at the time the lease was signed. See, e.g., In re Ames Dep’t
Stores, Inc., 2003 WL 749172, at *2 (S.D.N.Y. Mar. 5, 2003) (comparing Form 10-Ks and perstore sales and profit); Ramco-Gershenson Props., L.P. v. Serv. Merch. Co., 293 B.R. 169, 177–
78 (M.D. Tenn. 2003) (considering cashflow analysis for store; guaranty from assignee’s parent
company; and financial statements for the debtors, the proposed subtenant, and assignee’s parent
companies where assignee was a new entity with no operating history or financial record); In re
Casual Male Corp., 120 B.R. 256, 265 (Bankr. D. Mass. 1990) (comparing ratios of current assets
to current liabilities and noting owner and CEO’s business experience where assignee was recently
incorporated).
Unfortunately for the Debtors, Transform did not manage to demonstrate that its financial
condition and operating performance were “similar” to those of Sears in 1991 – even under the
rather creative “proportionality” standard used to measure similarity by the courts in In re Ames,
2003 WL 749172, at *2, and In re Casual Male Corp., 120 B.R. at 265. On the contrary: After
declining to credit Transform’s “draft” balance sheet (which showed equity in excess of $250
million), the learned bankruptcy judge found that the financial condition and operating
performance of Transform was not similar to the financial condition and operating performance
of Sears in 1991, under any standard of similarity – including proportional ratios, which the
bankruptcy judge expressly mentioned. (See Tr. 129:16-25, 130:1-2, APX2124-25).
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As far as MOAC is concerned, that is the end of the story. The statutory language requires
similarity of financial condition and operating performance; the Bankruptcy Court found no such
similarity; game over.
However, the learned bankruptcy judge rejected MOAC’s argument. He decided that
Transform’s failure to demonstrate financial and operating “similarity” to Sears was of no moment,
because it was “highly likely” that Transform satisfied an entirely different standard – one based,
not on financial similarity, but on Transform’s putative net worth or shareholder equity.
As the reader will recall, the Lease/REA provides that Sears could relieve itself of its
obligations under the Lease as long as it assigned its Lease to an entity with a net worth or
shareholder equity of $50 million or more. The bankruptcy judge concluded that if this level of
assurance about an assignee’s financial stability was sufficient assurance for MOAC outside the
bankruptcy context, then it provided “adequate assurance of future performance” under the
Bankruptcy Code – even though it bore no resemblance to the standard set out in subsection (A).
The Bankruptcy Court said that Congress had not imposed any “independent requirements” when
passing the special shopping center protections under the Code (Tr. 125:10-17, APX2120), and
ruled that § 365(b)(3)(A), like § 365(b)(3)(D), had to be interpreted in light of the terms of the
lease. As MOAC had agreed to relieve Sears of liability under the Lease outside of bankruptcy as
long as its proposed assignee was worth $50 million or more, Judge Drain held that § 365(b)(3)(A)
entitled it to no greater level of assurance in the context of a bankruptcy.
As the Bankruptcy Court recognized, this was a holding of first impression. No court has
ever applied In re Ames to the financial assurance requirements in § 365(b)(3)(A). As he himself
noted, the cases on which Judge Drain relied as precedential support for In re Ames’s logic 23 are
23

In re Great Atl. & Pac. Tea Co., Inc., 472 B.R. 666, 678–79 (S.D.N.Y. 2012); Ramco-Gershenson Props., L.P.
v. Serv. Merch. Co., 293 B.R. 169 (M.D. Tenn. 2003); In re Toys "R" Us Prop. Co. I, LLC, No. 18-31429, 2019
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all cases discussing whether a proposed assignment satisfied the “tenant mix” requirement of
§ 365(b)(3)(D) in light of use clauses (or lack of use clauses) in the underlying lease. The few
cases that have analyzed whether an assignment comports with § 365(b)(3)(A) – there are
apparently just three of them – do not rely on In re Ames. Neither do they look to the terms of the
lease to see whether the assignee has given “adequate assurance of future performance of [the]
lease” under that subsection of § 365(b)(3). Instead, the courts in those cases analyzed balance
sheets, Form 10-Ks and other financial records. See In re Ames, 2003 WL 749172, at *2 (Form
10-Ks); Ramco-Gershenson, 293 B.R. at 177–78 (cash flow analysis, Form 10-Ks, and annual
reports); and In re Casual Male Corp., 120 B.R. at 265 (balance sheets and Form 10-Qs). Where,
as here, the proposed assignment is to a start-up with no operating history of its own, they consider
whether it is appropriate to compare the financial record and operating performance of the people
who are running the new enterprise with the financial condition and operating performance of the
debtor. See, e.g., Ramco-Gershenson, 293 B.R. at 177–78 (assessing the financial strength of the
newly formed assignee’s guarantors); In re Casual Male Corp., 120 B.R. at 265 (assessing the
business experience of the recently incorporated assignee’s sole owner and CEO). All three of
those cases in some manner compare the financial strength of the assignee or its guarantors with
the financial strength of the debtor in the year the lease was signed.
Nonetheless, the learned bankruptcy judge concluded, without much discussion, that In re
Ames (Thatcher Woods) was controlling precedent “for purposes of this section [(A)], as well as
the other three subsections of 365(b)(3) that each requires reference back to the party’s actual

WL 548643, at *6 (Bankr. E.D. Va. Feb. 11, 2019) (also discussing § 365(b)(3)(C) under Fourth Circuit precedent
that relies on In re Ames (Westmont)); In re Ames (Thatcher Woods), 127 B.R. 744 (Bankr. S.D.N.Y. 1991); In
re TSW Stores of Nanuet, Inc., 34 B.R. 299, 308 (Bankr. S.D.N.Y. 1983).
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agreement, and that Congress did not create independent requirements that would not go to actual
assurance of future performance . . . .” (Tr. at 125:10-14, APX2120).
I am not persuaded by the learned bankruptcy judge’s reasoning. For one thing, I disagree
with his premise. Congress did indeed create “independent requirements” for actual assurance of
future performance when it passed § 365(b)(3) – four separate independent requirements, over and
above those set out in § 365(f) – each of which needs to be met before a bankruptcy court can
approve the assignment of a shopping center lease. In re Ames does not authorize a bankruptcy
court to dispense with any congressionally-mandated “independent requirement” for adequate
assurance of performance. Rather, it comes up with a logical way to interpret one of those
requirements (subsection (D)’s non-disruption of tenant mix) because Congress left that term
undefined. Courts do that all the time; it is our proper role.
That is precisely what the learned bankruptcy judge did in this case when discussing
subsection (D). He did not discard the statutory “tenant mix” standard when he followed In re
Ames in that context; he, like many courts before him, used the Lease to give meaning to that
undefined phrase. And like many courts before him, he concluded that assigning the Lease to an
entity that agreed to abide by the few use restrictions imposed on Sears, while preserving the
limited right MOAC had to control the use of the premises (by matching a proposed lessee’s offer
or buying Sears out of the Lease), would not disturb the “tenant mix or balance” at Mall of
America. As Sears’ ability to cease using the space for a department store, whether by assigning
the Lease (which it could do without MOAC’s consent) or by going dark, had been part of the
“tenant mix” at Mall of America for over a decade, I see no reason to disturb that eminently logical
conclusion.
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But when it turned to subsection (A), the Bankruptcy Court did not simply come up with a
way to interpret the phrase “similar . . . financial condition and operating performance” as between
the Debtors and the assignee. 24 Instead, the court adopted an alternative standard for determining
adequacy of assurance after concluding that the statutory standard was not met. Put otherwise, the
Bankruptcy Court, stretching In re Ames past its breaking point, read § 365(b)(3)(A) out of the
statute, effectively rewriting it and overriding the express wishes of the legislature. And as the
Supreme Court reminded us only this week, legislating is not our proper role. See Rodriguez v.
FDIC, 589 U.S. ___, No. 18-1269, slip op. at 4, 6 (Feb. 25, 2020).
Subsection (A), unlike subsection (D), does not use a phrase that requires resort to the lease
to give it definition and context. In adopting subsection (A), Congress wanted to assure the
landlord that it would not have to endure a second bankruptcy any time soon. H.R. Rep. 98-882
(1984) (Conf. Rep.) as reprinted in 1984 U.S.C.C.A.N. 576, 600; see also, Ramco-Gershenson,
293 B.R. at 177 n.5 (quoting the goal). To accomplish that goal, Congress insisted on something
more than the general and undefined “adequate assurance of future performance” ordinarily
required when a lease is assigned in bankruptcy (i.e., the standard found in § 365(f)(2)(B)). Instead
it devised a more specific standard. Congress concluded that if a shopping center landlord were
dragged into bankruptcy court, it should not have a new tenant imposed on it unless the proposed
assignee “looked,” in terms of its financial condition and operating performance, like the party that
was vacating the premises. Moreover, Congress selected a particular moment in time for making
the comparison between the wherewithal of debtor and assignee: the assignee today versus the
debtor as it was at the commencement of the lease, when its financial condition and operating

24

In cases like In re Ames, 2003 WL 749172, at *2, and In re Service Merchandise Co., Inc., 297 B.R. 675, 682–
86 (Bankr. M.D. Tenn. 2002), aff’d sub nom. Ramco-Gershenson, 293 B.R. 169 (M.D. Tenn. 2003), that is exactly
what the courts did: figured out a reason why the financial data with which they were presented demonstrated
financial similarity between the assignee and the debtor at the time the lease was signed.
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performance were such as to make it an attractive tenant to the landlord. 25 Congress in its wisdom
decided that only an assignee with a financial condition and operating performance that resembled
the debtor’s ab initio would provide a shopping center landlord with “adequate assurance” that the
bargain originally struck would be performed by the lease’s assignee. Congress may have been
wrong to think so, but that was for Congress to decide.
In this case, we know that the congressionally-mandated requirement was not satisfied.
The Bankruptcy Court held that Transform, the proposed assignee, failed to prove financial and
operating similarity between Sears in 1991 and Transform today, under any standard – including
the standard of proportionality that was developed in cases like In re Ames, 2003 WL 749172, at
*2 and Ramco-Gershenson, 293 B.R. at 177–78. Transform’s financial condition and operating
performance were expressly found not to be “similar” to that of Sears in 1991.
Nonetheless, the Bankruptcy Court determined that the provision allowing Sears to escape
liability under the Lease if it assigned to an entity with equity of $50 million gave MOAC
protection that was effectively equivalent to what Congress had mandated. But that is simply not
the case. Article XXV(D)(4)(a) of the REA, the provision that the Bankruptcy Court substituted
for § 365(b)(3)(A), addresses only what it would take to absolve Sears of liability for an
assignment outside of bankruptcy. In bankruptcy, which is where we are, Sears will be absolved
of liability under the Lease whether the Lease is assigned to an entity with $50 million in net worth

25

The landlord certainly does not want to replace Sears with a tenant similar Sears as it has been in recent years
According to MOAC, Sears had become a liability to the mall in the years immediately preceding its bankruptcy:
“In the past several years, Sears has become a liability to the Mall, has ceased being able to drive traffic, has
ceased being able to operate in a high manner, and has ceased in its ability to contribute to the Mall or add
positively to its brand and tenant mix or image throughout the country and the world.” (Ghermezian Decl. ¶ 10,
APX 1840).
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or not. Nothing in the Lease or the REA suggests that the provision cited by the bankruptcy judge
would or should apply in the context of a bankruptcy proceeding.
There is good reason why this is so. As Judge Drain found, having $50 million in equity is
not the same thing as having a financial condition and operating performance similar to that of
Sears in 1991. It might be enough to give adequate assurance of future performance under the
lesser standard of § 365(f)(2)(B) that applies outside the shopping center context; indeed, I would
argue that that is precisely where the $50 million in equity provision of the REA would come into
play were Sears located anywhere but a mall. But it does not satisfy the more stringent
requirements of § 365(b)(3)(A). That differs substantially from how a “use clause” or restriction
on assignment addresses the landlord’s ability to control the look and feel of its property – or why
the absence of such clauses (as is the case here) might preclude the landlord’s ability to control the
re-letting of a debtor’s premises in bankruptcy under the “tenant mix” standard articulated in In re
Ames. 26
In relying on Ames to hold that the $50 million in equity standard could be substituted for
the “similar . . . financial condition and operating performance” standard of subsection (A) went
far beyond what any court identified above as “controlling precedent” has ever done. With all
respect to the learned bankruptcy judge, I do not see how his conclusion can possibly be correct.
In re Ames does not offer a way around the congressionally-mandated standard for providing
adequate financial assurance of future lease performance.
Like Judge Drain, I freely admit that I might be wrong. This is a difficult question, and
making a decision has not been helped by knowing that Congress could not possibly have had an

26

The other condition in the “get out from under” clause in the REA – that the assignee sign an undertaking agreeing
to be bound by all the terms of the REA – was satisfied by Transform and meets yet another of the requirements
of § 365(b)(3), this one found in subsection (C) of that statute. That section is not implicated by this appeal.
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extraordinary lease like the Sears Lease in mind when it passed § 365(b)(3). I admit to having gone
back and forth several times.
But if I am wrong, and the learned bankruptcy judge was right in concluding that the $50
million “get out from under” clause in the REA satisfies the mandate of § 365(b)(3)(A), then the
order of the Bankruptcy Court would still need to be vacated, and the case must be remanded to
the Bankruptcy Court for further findings.
Judge Drain found that it was “highly likely” that Transform had in excess of $50 million
in equity. But “highly likely” doesn’t cut it. Either Transform meets the standard in the Lease/REA
or it does not. There has to be a finding, one way or the other, and that finding has to be supported
by substantial evidence.
Unfortunately, the bankruptcy judge does not cite in his opinion to any evidence that
supports his conclusion. His “finding” rests on his expressed belief that Transform would not have
been able to obtain financing if it did not have at least $50 million in equity. The learned
bankruptcy judge has seen far more of these situations than I have, and I do not question his
expertise. But in an era when venture capitalists throw untold amounts of money at ideas that are
not backed by anything like $50 million (or even $1 million) in equity, I perceive no justification
for this wholly conclusory supposition. Had Judge Drain pointed to anything in Transform’s
financials that proved this point, it would be another matter entirely – but he did not.
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