Presenting a live 90-minute webinar with interactive Q&A

Pursuing and Defending Chiropractic
Malpractice Claims: Standards of Care,
Common Injuries, Expert Witnesses
THURSDAY, DECEMBER 13, 2018
1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Ahsan A. Jafry, Attorney, Burns White, Cherry Hill, N.J.
Marc A. Johnston, Managing Attorney, Johnston Law Firm, Portland, Ore.

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-871-8924 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

CHIROPRACTIC
MALPRACTICE
Common Injuries—Standards of Care—Use of Experts—Causation

MARC JOHNSTON

• Personal Injury Lawyer from Portland, Oregon
• Johnston Law Firm
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JUROR PERCEPTIONS OF CHIROPRACTORS

•

What is the Code for Chiropractor?

•

Focus groups are polarized

7

DEFENDED LIKE A MEDICAL MALPRACTICE CLAIM
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MOST COMMON CASES
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SPINAL INJURY DISC
HERNIATION, CE
• SIDE POSTURE
LUMBAR
ADJUSTMENT
• MILLION DOLLAR
ROLE
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SPINAL INJURY – DISC HERNIATION, CE
When is the Standard of Care Breached?

• Failure to Establish a Clinical Basis
for Treatment. A history is required.
• Failure to conduct a proper exam
• (Orthopedic, Neurologic, ROM)
• Failure to warm up
• Failure to refer for MRI/other care
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SPINAL INJURY – DISC HERNIATION
When is the Standard of Care Breached? p. 2
• Excessive Force/Incorrect Technique
• Failure to stop when PT in pain
• Failure to stop when PT says stop
• Failure to refer to ER after injury
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CHALLENGES TO DISC HERNIATION, CE CASES
 Causation
• Pre-existing injury
• Chiropractor writes the records after the injury
• He said she said on amount of force
• “No clinical basis to treat?”
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THE EFFECTIVE USE OF EXPERTS
• Like Medical Malpractice.
• Expert must find a breach in the standard of
care……
• Which caused the plaintiff’s injury
• Need a Chiropractor, not an MD or Surgeon
• “No clinical basis to treat?” must correlate
the breach with the causation.
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DISC HERNIATION/CE – GOOD CASES
• Immediate Onset of Severe Pain
• Sent directly to the ER
• Records document only moderate pain prior to treatment
• Non chiropractic naturopathic clinics dabbling in adjustment
• Poor Records
• Failure to follow State Administrative Rules
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INFORMED CONSENT
•

A patient must be told of the risks of chiropractic adjustment so they can make an
informed choice about their body

•

Patient has the right to know of PARQ

•

In many states, informed consent must be in writing—chiropractors often times don’t
know or follow this.

•

At depo--Ask the chiro if they provided any informed consent, and ask them what they
said.

•

Plaintiff must testify that never would have been adjusted if knew the risks.
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INFORMED CONSENT
THE MEETING THAT DIDN’T HAPPEN
• I might injure your back with this technique.
• You are at a higher risk of injury because of your leg pain.
• I have not performed a complete exam on
you, so there are things I don’t know.
• You have other treatment options which carry
less risk.
• To be safe, you can have an MRI first, to make
sure your spinal discs are ok.
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MANY CHIROPRACTORS DOWNPLAY THE RISK OF INJURY,
WHICH IS AN EFFECTIVE DEFENSE TO BOTH STANDARD
OF CARE AND INFORMED CONSENT CLAIMS.
Fight back with medical journals & literature
• Side Posture Manipulation for Lumbar Invertebral Disk
Herniations Reconsidered.
•

Jrnl. of Manipulative and Physiological Therapeutics May 1994

• A Risk/Benefit Analysis of Spinal Manipulation Therapy for
Relief of Lumbar or Cervical Pain
•

Neurosurgery, July 1993

• Serious Adverse Events and Spinal Manipulative Therapy of
the Low Back Region: A Systematic Review of Cases
•

Jrnl. Of Manipulative and Physiological Therapeutics, 2013
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THE CHIROPRACTIC PROFESSION DOWNPLAYS THE RISKS
Fight back with medical journals & literature
• Lumbar disc herniation and cauda equina syndrome following
spinal manipulative therapy: A review of six court decisions
•

Jrnl. Of Forensic and Legal Medicine, 22 (2014).

• Medicolegal corner: Quadriplegia following chiropractic
manipulation
•

SNI: Spine 2013, Vol 4, Supplement 5
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VERTEBRAL/CAROTID ARTERY DISSECTION- STROKE
•
•
•

•

Improper or excessive neck manipulation can cause injury to the
carotid or vertebral arteries
Can cause bleeding or blood clots that cut off flow to the brain
resulting in stroke
Failure to inform of this risk can be deadly because pathological
process from artery dissection to severe stroke is sometimes
incremental and progressive
Patients should be told of these risks prior to neck adjustment because
the dissection/stroke progression may take several weeks, and
patients should know to act on their symptom.
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VERTEBRAL/CAROTID ARTERY DISSECTION- STROKE
•
•

•

Post-adjustment recognition of symptoms & emergency action are the
standard of care when symptoms present after neck manipulation
These symptoms following neck adjustment indicate that the arteries
affecting the lower part of the brain were initially affected.
• Nausea
• Dizzines
• Vomitting
• Tingling in the hands
What should the chiropractor do when these symptoms present?
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VERTEBRAL ARTERY DISSECTION- STROKE
•

Look for:
• Excessive massage
• Hard Adjustment
• Pain Following Adjustment
• Dizziness, vomiting, tingling in hands, etc., up to a month later
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VERTEBRAL ARTERY DISSECTION- STROKE
Causation Challenges
•

Length between adjustment and stroke

•

Other risk factors for stroke

•

Spontaneous stroke
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MOST CHIROPRACTORS DOWNPLAY THE RISK OF
VERTEBRAL/CAROTID ARTERY DISSECTION WITH NECK ADJUSTMENT
In 1972, Maigne suggested, "there is probably less than one death of this nature out of several
tens-of-millions of manipulations". In 1982, Cyriak stated, " this risk works out to about one in
10 million manipulations, and is no argument against manipulation reduction in suitable
cases." In 1981, Hosek, et al. suggested, "we may form a conservative likelihood estimator by
looking at the ratio of vertebrobasilar injuries to adjustments performed. This ratio would be
100 injuries per/100 million adjustments, about one in a million." In 1983, Gutmann
concluded. "There are two to three serious incidents involving the vertebrobasilar system in
one million manipulations to the upper cervical spine. " In 1985, Dvorak and Orelli stated that,
"following an inquiry amongst the members of the Swiss Medical Group for Manual Medicine,
it was calculated that there were slight neurological complications in one in 40,000; and one
important complication in 400,000 cervical manipulations." Current studies estimate that one
out of every two practitioners will have a patient suffer a serious cerebrovascular injury in his
or her professional lifetime.
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MOST CHIROPRACTORS DOWNPLAY THE RISK OF
VERTEBRAL/CAROTID ARTERY DISSECTION WITH NECK ADJUSTMENT
Recent high publicity deaths of young adults in Canada from cervical manipulation prompted a
population-based case-control study. The results from this study have prompted some medical
experts to conclude that the risk of a vertebrobasilar injury from cervical manipulation may be
as high as 1.3 incidents per 100,000 cervical manipulations. In March 2001 the New England
Journal of Medicine estimated that the incidence of vertebral or carotid artery dissections may
even be as high as one incident per 20,000 cervical manipulations. As more information is
obtained the risk factors have steadily increased. Alanbragman.com.
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Winning Chiropractic Malpractice Cases
•

Start with a subpar chiropractor and significant damages

•

Words are key. “Spinal manipulation,” not “adjustment.”

•

Request the chiropractors office and cell phone records

•

Review your state’s administrative rules

•

Test the chiropractors knowledge of informed consent, responsibility
to warm up and test prior to treatment

•

Show that the chiropractor is on Code
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ON CODE CHIROPRACTOR
27

Winning Chiropractic Malpractice Cases Cntd.
•

Find The rules
• American Chiropractic Association (ACA) Code of Ethics
• Oregon Board of Chiropractic Examiners (Western States)
• International Chiropractors Association (ICA) Code of Prof. Ethics

•

Use literature to establish likelihood of injury is statistically probable,
and show that the chiropractor has ignored these life threatening
risks.

•

Show that the chiropractor is on Code

•

Use a Timeline to show the injury
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TIMELINE
Year Before Seeing the Chiropractor
• Suzy is a very active young woman, running ½ marathons, and training for a second
marathon just a few months before seeing the chiropractor.
November 13, 2012—Day Before Seeing the Chiropractor
• Although she was recovering from bronchial pneumonia, Suzy ran 5 miles on her
treadmill the day before seeing the chiropractor.
November 14, 2012—The Day She Saw the Chiropractor
•

Suzy walked into the chiropractor’s office, but was carried out after treatment. She
could not walk on her own.

•

Suzy did not walk on her own until 5 days later.

November 15, 2012—Day After the Treatment
•

Suzy was diagnosed with an L4-5 disc extrusion at the Hospital following an MRI. She
stayed in the hospital for 1 week.
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Winning Chiropractic Malpractice Cases Cntd.
•
•
•
•
•
•

Show the adjustment
Videos online
Review the chiropractors website
Find what makes the chiropractor ‘out there’
Make the chiro demonstrate in depo and trial
Consider an epidemiologist in a cervical stroke
case
• AAJ has a chiropractic malpractice group
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THANK YOU
JOHNSTON LAW FIRM, P.C.
101 SW Main Street
Suite 1905
Portland, OR 97204
503-546-3167 – Phone
888-342-7252 – Toll Free
503-200-1322 – Fax
www.johnston-lawfirm.com
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

Ahsan A. Jafry, Esq
Burns White LLC
aajafry@burnswhite.com

DEFENDING CHIROPRACTICE
MALPRACTICE CLAIMS



TYPES OF CLAIMS



QUALIFICATIONS OF EXPERTS
AND STANDARD OF CARE



DEFENSE STRATEGIES
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
TYPES OF CLAIMS: OUTSIDE THE SCOPE OF PRACTICE
The practice of chiropractic medicine is defined as:


“A system of adjusting the articulations of the spinal column by
manipulation thereof” N.J.S.A. 45:9-14.5

 “That patient health care discipline whose methodology is the adjustment
and/or manipulation of the spine and related structures” N.J.A.C. 13:44E1.1(a)
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
TYPES OF CLAIMS: OUTSIDE THE SCOPE OF PRACTICE
BEDFORD v. RIELLO, 195 N.J. 210 (2008)


Plaintiff alleged that the chiropractor performed a negligent adjustment of the left
knee and caused a meniscal tear



Plaintiff alleged it was negligence per se to perform an adjustment on a knee because
it violated the statutes and regulations defining chiropractic practice



Defense argued that the “related structures” language in the regulations extends to
the knee because the condition of the structure adjusted impacts on or contributes
to or has a nexus to a spinal condition



HELD: whether adjustment of a particular portion of the body is within the scope
of chiropractic as a structure related to the spine must be determined and
demonstrated by the practitioner on a case-by-case basis, focusing on whether a
condition of the adjusted structure bears a causal relationship to a condition of the
spine.
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
TYPES OF CLAIMS: EXCESSIVE FORCE
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
TYPES OF CLAIMS: EXCESSIVE FORCE
 The nature of chiropractic medicine is very physical
 Chiropractors use force and manipulate bodies into awkward
positions
 When Plaintiff’s feel pain after the treatment they are likely to allege
that the treatment was improper and performed with excessive force
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
TYPES OF CLAIMS: INFORMED CONSENT
 Plaintiff’s may feel surprised and uncomfortable in having their bodies
manipulated and touched
 Can allege that the chiropractor did not tell them he was going to be so
physical
 Plaintiff’s can allege a claim for battery
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
QUALIFICATIONS OF EXPERTS AND STANDARD OF CARE

STANDARD OF CARE
The appropriate standard of care governing a chiropractor is:
(1) To diagnose a medical problem as contrasted with a chiropractic
problem
(2) To refrain from further chiropractic treatment when a reasonable
chiropractor should be aware that the patien’s condition is not
amenable to chiropractic treatment and that contiuation of such
treatment may aggravate the condition
(3) To refer the patient to a medical doctor when a medical mode of
treatment is indicated.
Mostrom v. Pettibon, 25 Wash. App. 158, 607 P.2D 864,867 (1980)
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
QUALIFICATIONS OF EXPERTS AND STANDARD OF CARE

 Chiropractor qualifies a “licensed person” for which
an Affidavit of Merit is required N.J.S.A. 2A:53A-26(h)

 Who is qualified to serve as an expert?

 Can you pursue a claim against a chiropractor
without an expert?

40

DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
QUALIFICATIONS OF EXPERTS AND STANDARD OF CARE

Who is qualified to serve as an expert?
 A physician can serve as an expert when the “act of negligence
involves a breach of duty that a medical doctor can evaluate”
 When the standard of care is “within the doctor’s field of
expertise, and thus common to both professions, the doctor
would be qualified to testify as an expert”


If the negligent act at issue pertains to the standards required
of a chiropractor a physician will likely not be permitted to
testify
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
QUALIFICATIONS OF EXPERTS AND STANDARD OF CARE

When is an expert not needed?


Common Knowledge or Res Ipsa Loquitor cases



Where the evidence suggests to people of ordinary intelligence what
the standard of care



Layman could know that arteries run through the neck to the brain
and that physical damage could result in a chiropractor cutting off
pressure to those areas. Klimko v. Rose 84 N.J. 496 (1980)



No expert needed in chiropractor malpractice case where
manipulation of the spine resulted in 4 rib fractures. Mascarenas v.
Gonzales 83 N.M. 748, 497 P.2D 751 (N.M.Ct.App.1972)
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENSE STRATEGIES
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENSE STRATEGIES
DOCUMENTATION



Claims are very subjective, so documentation is important



Good documentation defeats any claim
- Scope of Practice
- Excessive Force claim
- Informed Consent claim
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENSE STRATEGIES
HABIT CUSTOM AND PRACTICE

 Establish that the chiropractor has a habit
custom or practice of always taking certain
actions
 Need witnesses to support this defense
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENSE STRATEGIES
CAUSATION
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS

DEFENSE STRATEGIES
CAUSATION


Liability can be an uphill battle because of the
subjective nature of the claims



Plaintiff’s typically have significant underlying
medical issues that are causing pain



Must pursue discovery of the medical history and
retain qualified experts



Establish that correlation does not mean causation
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DEFENDING CHIROPRACTIC
MALPRACTICE CLAIMS
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