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Road Map

• Protecting Public Benefits
– Medicaid
– Medicare

• Trusts
• Ethical Issues at Settlement
• Structured Settlements & QSFs
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Disability Planning
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Why Plan?

 Preserve public benefits - lifetime
financial support and medical care;
 Provide supplemental lifetime financial
support;
 Create a system of advocacy to preserve
civil rights;
 Establish a knowledgeable and long-term
management team.
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Does every disabled client require planning?

No! Persons with disabilities are each unique
and have different planning requirements
 Only those who are so severely disabled that
they meet the definition of disability for
public benefit programs require planning
 Even if disabled and receiving public benefits
only certain public benefit programs require
planning
– SSI/Medicaid recipients
– Dual Eligible
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Confusion of Public Benefit
Programs is Very Common

• Often persons with disabilities, their families,
their attorneys, and others are confused
about the public benefits received because:
– Both SSI and SSDI are administered by the Social
Security Administration (SSA) and checks come
from same place
– Medicaid and Medicare are administered by the
Centers for Medicaid and Medicare Services
(CMS) and they are provided single card
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Types of Public Benefit Programs

Needs Based
Public Benefits

SSI
Medicaid

Entitlement
Public Benefits

Other Benefit
Programs

SSDI

Section 8

Medicare

Veteran
Benefits
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MEDICAID/SSI BASICS
NEEDS BASED BENEFITS
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SSI/Medicaid
Income and asset sensitive
SSI:

Cash Assistance for 65 or Older,
Blind or Disabled
$733/mo. - if single
$1,100/mo. - if married

Medicaid:

Basic healthcare coverage for the
indigent

One Dollar of SSI = Medicaid (most states)
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SSI Eligibility

Person Must Meet Two Tests:
1. Disabled Under Social Security’s Definition
2. Indigent
– Resource Test (2k/3k)
– Income Test

**No work record or SS credits required**
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SSI Definition of Disability

“Disability” for an adult is defined as the inability to engage in any
“substantial gainful activity” (SGA) due to any medically
determinable physical or mental impairment, or combination of
impairments, that has lasted or can be expected to last for a
continuous period of at least 12 months, or result in death.
“Disability” for a minor is defined as a medically determinable
physical or mental impairment or combination of impairments that
causes marked and severe functional limitations, and that can be
expected to cause death or that has lasted or can be expected to
last for a continuous period of not less than 12 months
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Client is on Medicaid/SSI + Disabled = Consider SNT
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Why “Special” Planning is Needed

• If assets are in the name of a person with a
disability then would eliminate eligibility for SSI
and Medicaid
– Counted as income in month of receipt
– Counted as resource first day of next month
• Loss of SSI generally acceptable, however loss of
Medicaid can be devastating
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Planning for the Disabled Person
Special Needs Trusts
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Special Needs Trust - A Closer Look

Primary Types for PI Settlements
–
42 USC 1396p(d)(4)(a) (stand alone SNT) – Disabled under 65
–
42 USC 1396p(d)(4)(c) (Pooled Trust) - Disabled any age
–
3rd Party (fundraiser, insur. proceeds, testamentary, etc.)
Advantages:
–
–
–
–

Retains SSI/Medicaid benefits
Professional trustee
Can avoid guardianship and annual reports
Trust pays for everything except “food & shelter”

Disadvantages:
– No unrestricted use
– Sole Benefit
– At death Medicaid must be paid back (except 3rd party)
– Extra layer of complexity
– Trust is irrevocable
Be aware of Deeming and Exempt Assets!
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Pooled Special Needs Trusts
A Great Low Cost Solution for Any Size Settlement
Advantages of Using a Pooled Trust
Managed by Not For Profit Trustee pursuant to federal law
Low annual fee
No minimum trust deposit
Four Requirements for Creation of Pooled Trust
1. Established by a Non-Profit who acts as trustee.
2. Trustee maintains separate accounts for each beneficiary but funds may be pooled
3. Each sub-account (trust), must only be established soley for someone disabled under the
Social Security definition
4. Any funds that remain at death may either be retained by the Non-Profit for charitable
purposes or used to reimburse the applicable state Medicaid agency(s)

How are pooled trusts different from “stand alone” SNTs?
– Can be created by the injury victim
– There is no age restriction (stand alone SNT must be under 65)
– Trust beneficiary joins an already established master trust
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Pooled SNT FAQs
Who can join a Pooled Trust?
Any disabled individual that needs to preserve public benefits such as Medicaid or SSI. The
Beneficiary must meet the Social Security definition of disabled. Disability under Social Security
is based on your inability to work. You are considered disabled under Social Security rules if you
cannot do work that you did before and you cannot adjust to other work because of your
medical condition(s). Your disability must also last or be expected to last for at least one year or
to result in death.
How does someone establish/join a pooled trust and do they need an attorney?
To join a Pooled Trust, one must complete a joinder agreement (or it may be signed by a parent,
grandparent, legal guardian or ordered by a Court) and provide identification. In some cases a
court order might be necessary in order to join. It is suggested, not required, that legal counsel
be consulted prior to establishing a Pooled Special Needs Trust.
What types of assets can be used to fund a Pooled Special Needs Trust?
Cash and other liquid assets in the form of stocks or bonds, money market funds and treasury
bills may be contributed to the trust. Also, receipts from insurance policies, annuities, or
settlements may be used.
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Pooled SNT FAQs
Is there a minimum one must put in a Pooled Special Needs Trust sub‐account in order to
join?
No, there is no minimum amount. However, there must be enough funds to pay for the
enrollment fee and annual fees.
Can one add funds to a pooled trust sub‐account after they join?
Yes, funds may be added to the pooled trust sub‐account at any point in time.
How does someone request funds?
A distribution request must be completed by the trust beneficiary or his/her legal
representative to
access the funds. Funds may be requested at any time and there is no limit on the number of
distributions from the beneficiary’s trust account. However, funds will not be distributed for
expenditures that jeopardize eligibility for public entitlements such as SSI and Medicaid.
Is the interest earned on assets in the trust taxable?
Yes, the interest is taxable.
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Pooled SNT FAQs
Are there limitations on how the money in someone’s Pooled Trust can be used?
The funds can only be used for their “sole benefit”. Payments for food or shelter can impact SSI
benefits and may not be made. The Trustee has total discretion over payment of the funds to the
beneficiary in accordance with the terms of the Trust. Payments may not be made directly to the
beneficiary.
SSI and distributions from the Pooled Special Needs Trust
When a Pooled Special Needs Trust (or any other third party, for that matter), pays a shelter expense
for a person who receives SSI benefits, SSI will take a dollar‐for‐dollar reduction from the following
month’s SSI check. This reduction in benefits is ultimately mitigated by a regulatory reduction cap
called the Presumed Maximum Value that limits the total reduction.

SSI defines “Shelter” as follows
1. Mortgage Payments
2. Rent Payments
3. Homeowner’s insurance
4. Gas Bills
5. Electric Bills
6. Heating Fuel
7. Water Bills
8. Sewer Bills
9. Garbage Collection
10. Property Taxes
This list is found at P.O.M.S. SI §00835.320.
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How Can One Use Monies Held in
a POOLED SNT?
How can one use their Pooled Trust Funds? What can they purchase with their funds?
State Medicaid rules and federal law are used to determine what is categorized as allowable,
discretionary, non‐support or supplemental, special needs. Monies from the Trust are never
used for support, maintenance or primary medical. A Pooled Trust is designed to allow money
to be put aside for the supplemental needs of a person with a disability.
Primary Rules
The request must be for the sole benefit of the trust beneficiary
The trustee can’t give the trust beneficiary cash
The following examples are not exclusive, but will illustrate the types of special, supplemental,
nonsupport disbursements that are appropriate for the Pooled Trust trustee to make on behalf
of the trust beneficiary:
- Health and dental treatment and equipment for which there are not funds otherwise available
- Medical procedures, even though not medically necessary or lifesaving
- Supplemental nursing care
- Eyeglasses
- Entertainment
- Private case management
- Expenses associated with bringing relatives or friends to visit with the beneficiary
- Movies
- Training and education programs

- Rehabilitative and occupational therapy services
- Medical insurance premiums
- Supplemental dietary needs
- Travel
- Companionship
- Cultural experiences
- Vacations
- Radios/Stereos
- Reading and educational materials
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ABLE ACT

• Disabled prior to 26
• Can contribute up to 14k yearly max in any
state plan
• Can’t put more than 100k if on SSI
• May be used to pay for food/shelter
• Medicaid Payback
• Pooled SNT can fund ABLE acct.
• Structured settlement can also fund ABLE
acct.
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MEDICARE BASICS

SSI/Medicare

Not income or asset sensitive (entitlement)
Funded by FICA

Enough Quarters & Disability
Medicare Entitlement 30 months after
Disability
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Medicare Coverage
Part A Hospital Insurance (typically premium free) - Covers inpatient care in
hospitals and skilled nursing facilities (but not custodial or long-term care).
Part B Medical Insurance (premiums) - Helps cover physician and
other supplier items/services as well as hospital outpatient care. It also covers
some other medical services that Part A doesn't cover, such as some of the
services of physical and occupational therapists, and some home health care.

Part C Medicare Advantage Plan Coverage (HMO/PPO) - Run by private
companies approved by Medicare. Alternative to the fee-for-service Part A
and Part B coverage and often provide extra coverage for services such as vision
or dental care.
Prescription Drug Coverage (Part D) - Private companies provide the
coverage. Beneficiaries choose the drug plan they wish to enroll in, and most
will pay a monthly premium.
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Medicare Secondary Payor Act (“MSP”)
42 U.S.C. §1862(b)(2)(A) of the Social Security Act
& Regulations found at 42 C.F.R. § 411
Precludes Medicare payments for services to the
extent that payment has been made or can
reasonably be expected to be made promptly due to
any of the following:
- Workers’ compensation
- Liability insurance
- No-fault insurance
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Obligations Under the MSP (according to CMS)
42 U.S.C. §1862(b)(2)(A) & Regulations found at 42 C.F.R. § 411
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CPs & MAO Liens
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Medicare Conditional Payments Resolution Options

• Pay the amount
• Appeal (very lengthy process)
• Compromise/Waiver
– Financial Hardship Waiver
– Compromise
– “Best Interest of the Program” Waiver
– Results:
“Refund” is issued if successful:
*73% (largest $211k)
*$2.79 Recovered since 2013
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Medicare Advantage Liens – Recovery Rights

•

The Medicare Secondary Payer Act (MSP) provides for a private cause of
action when a primary plan fails to reimburse a secondary plan for
conditional payments it has made.
“there is established a private cause of action for damages (which
shall be in an amount double the amount otherwise provided) in
the case of a primary plan which fails to provide for primary
payment (or appropriate reimbursement) in accordance with
paragraphs (1) and (2)(A).” - 42 U.S.C. § 1395y(b)(3)(A).

•

42 C.F.R. §422.108(f) extends the private cause of action to Medicare
Advantage Plans.
“MAOs will exercise the same rights to recover from a primary
plan, entity, or individual that the Secretary exercises under the
MSP regulations in subparts B through D of part 411 of this
chapter.”
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Medicare Advantage Liens – Attorney Liability

•

42 U.S.C. § 1395y(b)(2)(B)(iii)

“In order to recover payment made under this subchapter for an item or service, the
United States may bring an action against any or all entities that are or were required or
responsible … to make payment with respect to the same item or service … under a
primary plan. The United States may … collect double damages against any such entity.
In addition, the United States may recover under this clause from any entity that has
received payment from a primary plan or from the proceeds of a primary plan’s
payment to any entity.”
•

42 C.F.R. §411.24(g)
“CMS has a right of action to recover its payments from any entity, including a beneficiary,
provider, supplier, physician, attorney, State agency or private insurer that has received a
primary payment.”

– Humana v. ParisBlank et al.: Law Firm Sued Directly for $191,000 x2 – case was
resolved confidentially during litigation (before Western Heritage was decided – next
slide)
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Medicare Advantage - All Eyes on Florida

• Humana Medical Plan, Inc. v. Western Heritage Ins. Co., No. 1511436 (11th Cir. Aug. 8, 2016): 11th Circuit Court of Appeals affirmed
Southern District of Florida granting of Humana's Motion for
Summary Judgment and held that Humana's right to reimbursement
for the conditional payments it made on behalf of plan beneficiary
under a Medicare Advantage Plan was enforceable. Additionally,
Humana was entitled to double damages pursuant to 42 U.S.C. §
1395y(b)(3)(A).
• Western Heritage had an obligation to independently reimburse
Humana. Because it didn’t, the Court ruled that as a matter of law,
Humana is entitled to maintain a private cause of action for double
damages pursuant to 42 U.S.C. § 1395y(b)(3)(A) and is therefore
entitled to $38,310.82 in damages.
• The Eleventh Circuit said that placing the $19,155.41 in trust was
not the same as paying the MAO and that the damages “SHALL” be
double.
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Medicare “Futures” - MSAs
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Key Take Aways

1. Only have to worry if Medicare beni or
“Reasonable Expectation”
2. No reg/statute/case requires MSA (yet)

SNT analogy
3. Good news: Can be used offensively to set
floor on medical damages.

MMSEA – MIR (practice point – ICD9s)
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Section 111 of the Medicare, Medicaid, and SCHIP Extension
Act of 2007 (MMSEA)
“Section 111 of the Medicare, Medicaid, and SCHIP extension Act of 2007 (MMSEA) (P.L. 110 – 173) adds new
reporting requirements for Group Health Plan (GHP) arrangements and for Liability Insurance (including SelfInsurance), No-Fault Insurance, and Workers Compensation (NGHP).”
Key Points:
The purpose of Section 111 is to verify any and all primary payers in incidents involving Medicare
beneficiaries, thus enabling Medicare to recover.
MMSEA Section 111 does not eliminate any existing statutory provisions or regulations. The new provisions
do not eliminate CMS' existing processes if a Medicare beneficiary (or his/her representative) wishes to obtain
interim conditional payment amount information prior to a settlement, judgment, award, or other payment.
Section 111 MIR:
1. Affirmatively identifies Medicare beneficiaries
2. Notifies Medicare of possible recovery for conditional payments previously made on behalf of the
liable party
3. Identifies every settlement involving a Medicare beneficiary
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Why is this so important?

Medicare Denies Injury Related Care What happens?
Have to go through Medicare appeal process:
LEVEL :
1. Appeal/Dispute
2. Reconsideration
3. ALJ Hearing
4. Medicare Appeals Council
5. Federal District Court

ENTITY :
Request within:
MSPRC
120 days
Maximus Federal Services
180 days
Office of Medicare Hearings & Appeals
60 days
MAC
60 days
Federal District Court
60 days

420 days at least until you get to Federal DCA
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Medicare Set Aside: Defined

Settlement money set aside for injury
related medical expenses normally covered
by Medicare.
- CARVE OUT
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MSA Allocation Calculation

Injury-Related Medical Expenses Normally
Covered by Medicare
+

Rx Expenses Normally Covered by
Medicare
Over Remaining Life Expectancy =
Allocation
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The Importance of Rated Ages

A “rated age” is a life expectancy adjusted age used
to calculate the cost of a structured settlement
The life insurance company has decided that the
claimant’s life expectancy is less than normal
Shortened life expectancy = lower total MSA

Why?
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Current State of Affairs for MSP
Compliance related to “futures”
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Lay of the Land

Stalcup Handout:
Lays out general obligation to protect Medicare trust fund when future medicals are funded.
Defense obligations detailed (report and notify).
CMS HQ Memo:
Creates an exception for when a set aside isn’t necessary. TX Dr. certification.
ANPRM/NPRM
CMS’s first attempt at regulations.
Cases:
Marine Terminals - 2011 U.S. Dist. LEXIS 90428 (2011)
Benoit v. Neustrom, 2013 U. S. Dist. LEXIS 55971 (2013)
Sterrett v. Klebart, 2013 Conn. Super. LEXIS 245 (2013) (CT State Case)
Aranki v. Burwell, 151 F. Supp. 3d 1038 (2015) –
“No federal law or CMS regulation requires the creation of a MSA in personal injury settlements to cover potential
future medical expenses.”
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That was then, this is now ….

Trial Magazine – May 2016
AAJ recognizes that MSP
compliance for futures is on
the agenda for CMS
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The Feb. 2017 CMS Announcement

• Starting October 1, 2017, Medicare and their
contractors will reject medical claims submitted postresolution of a liability settlement on the basis those
claims “should be paid from a Liability Medicare Set
Aside (LMSA)”.
• Liability and No-Fault MSP claims that do not have a
MSA will continue to be processed under current MSP
claims processing instructions”. …Some good news…
• Expectations – Tiered approach
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MSP Best Practices
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@ Intake

• Start early: Do not let the insurance
company control this process
• Identify potential Medicare beneficiaries
• Confirm disability eligibility with Social
Security Office
• Get copies of every insurance &
government assistance card
48

How to Identify Who is Medicare Eligible

• Turning Age 65
• SSDI Eligibility for 24 months
• End stage renal disease (ESRD - kidney
replacement)
• Lou Gehrig’s Disease (ALS)
• Child is disabled before age 22 with a
deceased parent or disabled parent
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Litmus Test for MSP Compliance

1. Plaintiff eligible for Medicare benefits?
2. Does the case fund future medicals?
3. Is accident related care a possibility?
• If YES to all, then MSA should be a
consideration
• If NO to any, then “No MSA” Evaluation
letter
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Summary of Best Practices

Develop process to identify cases with Medicare benis and
if they are:
1. Determine if future medicals are funded

2. If they are, educate the client on risks of failing to do
anything
3. Select appropriate solution
CAD – Consult Experts, Advise client about MSP and then
Document your file
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Post Settlement Administration
of MSAs
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Pooled MSA Trust
•

•
•
•

•

•

For those Medicare eligible, benefits can be lost without proper planning
and a professionally administered Medicare Set Aside put into place.
A pooled trust established pursuant to 42 U.S.C. §1396p(d)(4)(C) and 42
U.S.C. §1395y(b) can professionally administer a set aside.
Set asides are difficult to self-administer which is what led to the creation of
pooled MSA trust administration solutions.
Most Medicare set aside administrators offer custodial arrangements which
put a client’s money at risk in the event of insolvency of the administrator.
A pooled trust is different since it is a trust arrangement that creates a
fiduciary duty on the part of the trustee of the trust. This means it can go in
perpetuity even in the event the trustee can no longer serve as a new one is
appointed.
Pooled trusts give the trust beneficiary an experienced set aside
administrator who can adjudicate bills and manage the intricacies of
reporting to Medicare along with a corporate fiduciary.
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Dual Eligibility
Medicaid & Medicare Beneficiaries
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Dual Eligibility
Eligible for Part A and/or Part B as well as Medicaid
Medicaid Programs
Qualified Medicare Beneficiary (QMB):
Medicaid pays Part A/B premiums; deductibles and copays within prescribed limits + extra help with Part D
costs.
Special Low-Income Medicare Beneficiary (SLMB):
Medicaid pays for Part B premiums and extra help with
Part D costs.
Qualified Individual (QI or QWDI):
QI - Medicaid pays some of the monthly Part B
premiums
QWDI – Disabled and returned to work with Part A
coverage, Medicaid may pay some of Part A premiums.
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MSA/SNT
An MSA is an available resource for Medicaid/SSI
MSA must be in an SNT if “dual eligible”
What is an MSA/SNT? Just an SNT with MSA
language included
Issues
1) Need 2 Trusts (costs can’t come from MSA)
2) Need a trustee and MSA administrator
MSA/PSNTs are available for use across the country
56

Affordable Care Act
Changes in Planning
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ACA

• No more pre-existing conditions refusals
• Subsidized premiums for private health
insurance
• Modified Adjusted Gross Income (MAGI)
• Need to file income tax returns
• Structured settlement doesn’t equal
taxable income

• Expanded Medicaid
• Effect on Special Needs Planning
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ACA Planning
When does it make sense to forego SSI/Medicaid?
Impact on drafting Settlement Trusts (ST)/SNTs
ST/SNT should contain language to permit payment for
private health insurance premiums

Solution: ST w/Special Needs (SNT) Provisions and
Set Aside provisions. Distributions for tax credits.
Provides financial management and protection from
creditors/predators.
SNT provisions - Necessary as safety net for accessing
benefits only available through Medicaid, for financial
management and protection from creditors or
predators
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Pooled Settlement Trusts
the time has come
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Pooled Settlement Trusts
• Settlement pooled trusts are a cost effective way to manage the
settlement proceeds for minors and incompetents.
• Alternative to establishing a guardianship and provides liquidity as
well as flexibility for the injury victim.
• Trust is an irrevocable spendthrift that can be used for the health,
welfare, maintenance and support of the trust beneficiary. For
minors, it can be set up with future lump sum distributions.
• Typically, this type of trust does contain provisions allowing the
trustee to transfer the trust assets into a pooled special needs trust
in the event that the trust beneficiary needs to qualify in the future
for needs based benefits such as Medicaid or SSI.
• By joining a settlement pooled trust, an injury victim can protect
their settlement proceeds, have professional management of their
monies with affordable trustee fees and obtain needed healthcare
coverage thru the Affordable Care Act.

61

ETHICAL ISSUES AT
SETTLEMENT

Laws that Impact Settlement
42 U.S.C. Section 1396p (d)(4) authorizes trusts whose assets are not counted
as an available resource for public assistance eligibility.
MSP - CFR Title 42, Part 411, Subpart B, Section 411.20 (2) provides “[s]ection
1862(b)(2)(A)(ii) of the Act precludes Medicare payments for services to the
extent that payment has been made or can reasonably be expected to be made
promptly under any of the following” (i) Workers’ compensation; (ii) Liability
insurance; (iii) No-fault insurance.
104(a)(2) IRC excludes from G.I. physical P.I. recoveries and provides two
options:
1. Lump Sum:
* Gains Taxable
* May impact public assistance eligibility

2. Periodic Payments/Annuity (Structured Settlement):
* Investment gains never taxed
* Can avoid disqualification from public assistance if used with SNT
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Laws that Impact Settlement

Constructive Receipt
 Tax Doctrine
 You can trigger it!

 Can impair client’s options
 Falls under malpractice concerns later
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Ethics: Are you done at Settlement?

QUESTIONS:
An obligation to advise the client regarding
public assistance preservation?
Impact of a settlement on public benefits?
Techniques to protect eligibility?

An obligation to advise client regarding
financial settlement options?
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Common Settlement Practice

Focus on dollar value of the case – obtaining
the best financial recovery for the client
Substance over form – can have devastating
consequences for Π

Mismanagement of recovery & loss of public
benefits likely
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ABA Model Rules

1.4 (b) (Communication): Explain matters to permit client to make
informed decisions
1.2 (a) (Scope): Abide by the client’s decisions and consult with the
client as to the means by which objectives are to be pursued and
whether to settle.
2.1 (Advisor): Lawyer may refer to considerations such as economic
or social factors, that may be relevant to the client’s situation.

1.3 (Diligence) Commentary: Client’s interests can be adversely
affected by passage of time.
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Case Law: Malpractice Liability
Grillo (Texas 2001)
Medical malpractice claim for birth injury
Legal malpractice claim – main allegation:
Plaintiff attorney’s failed to set up an SNT to preserve Medicaid benefits.
Plaintiff attorneys were “negligent [in] causing constructive receipt [and] failing
to fully and properly inform [the victim’s mother] . . . of the tax free benefits of
a structured settlement with a qualified assignment and rated age for Christina
. . . .” Plaintiff attorney “asked the court to approve… a Section 142 Trust and
the purchase of annuities which were not tax free and did not maximize the
future value of Christina Grillo’s recovery.”
What are your defenses to these types of allegations?
Settled for $1.6 million against plaintiff attorney
$2.5 million settlement against the guardian ad-litem
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Malpractice Liability
ABA – Profile of Legal Malpractice Claims (2003)
PI lawyers make up largest percentage of malpractice claims
at 20%
Advice and settlement/negotiation made up over 23% of
claims overall
When those 2 categories are combined, they are tied for 1st
in terms of highest claims by type of activity in study

It is logical to conclude that claims for failing to give advice
about preservation of public benefits, taxation of damages
and financial options would fall within these categories.
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Malpractice - Damages

Loss of public assistance eligibility
Loss of Protection of Settlement Proceeds (state
protection statutes)

Loss of Tax Break
Quantifiable Damages!

What does this all mean?
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Ethical & Legal Duties

Laws that impact settlement must be explained
Silence = no informed decision & no opportunity to exercise
options available under the law & damages
Grillo and French’s message is to employ or consult
competent experts in taxation, trusts and structured
settlements prior to settlement
If the lawyer does not address these issues, who will given
they are legal issues?
Threshold?
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Settlement Malpractice Issues
Structured Settlements can present malpractice traps for a
personal injury attorney
Key areas of Concern for the Attorney:
1. Constructive Receipt
2. Reducing Default Risk
3. Life Company Ratings
4. Rated Ages & Annuity Rates-Cost
5. Flexibility
6. Estate Tax Considerations
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Constructive Receipt
Constructive Receipt: Income although not actually reduced
to a taxpayer's possession is constructively received by him in
the taxable year in which it is credited to his account, set
apart for him, or otherwise made available so that he may
draw upon it.
Plaintiff Attorney’s Trust Account = Constructive Receipt
No possibility to structure and can trigger loss of public benefits.

Two Ways to Avoid C.R.:
1.

2.

Defendant funds with company selected by the plaintiff (Cobrokerage) – point of negotiation
Qualified Settlement Fund: trust established by court order
into which settlement proceeds are paid by defendant.
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Increased Protection & Reducing Default Risk

Pledge (Secured Creditor)
Creates a security interest in the annuity

Guarantee (offered by most companies)
Annuity Issuer guarantees payment by assignee
(assignment corporation)

Diversification
Spreading annuity premium among several life
insurance companies. Lessens default risk.
Extreme Example: $3 million – 2 at $750k and 3 at
$500k
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Life Insurance Company Ratings

Plaintiff must know financial ratings as this is an
important issue since they will look to that
company for the agreed upon future payments
There are three main rating services that evaluate
life insurance companies:
1. A.M. Best (Financial Strength)
Top Rating: A++, Class XV

2. Standard & Poor’s (Claims Paying Ability)
Top Rating: AAA

3. Moody’s (Ability to Meet Policyholder Obligations)
Top Rating: Aaa
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Annuity Rates: The Second Factor

The two main determinants of the price of a structure are:
1. Rated Ages
2. Annuity Rates
To figure out the best possible solution using a structured
settlement you must compare the rated ages with the
annuity rates
Annuity rates vary depending on how aggressively a life
insurance company is going after business and on market
conditions
Daily (250k)
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Rated Age Example
Rated age of sixty-four and settlement amount is $2,000,000
net to the child:
The child will get $13,697 per month for twenty years certain
and life
Guaranteed payout = $3,287,418 (20

years)
Expected payout = $13,807,155 (life)
Rated age of fifty-one and settlement amount is
$2,000,000 net to the child:
The child will get $11,552 per month for twenty years
certain and life ($2,145 less)
Guaranteed payout = $2,772,480 (over

$500k less)
Expected payout = $11,367,168 (over $2.4 M less)
77

Cost Comparison
COMPANY

RATED AGE

COST

Prudential

38

$202,374

MetLife

14

$216,314

American General

28

$217,102

Pacific Life

25

$218,701

New York Life

25

$222,206

Liberty

Std

$228,578
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Structured Settlements - Flexibility

Commutation allowed!
93 – 94 % of P.V. to provide remaining guaranteed payments

Why?
Other Investment Options – Post Death
Medicaid Estate Payback
Medicare Set Aside funding parameters no longer
necessary post death
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Estate Tax Considerations

Springing Malpractice Trap?
P.V. of remaining guaranteed payments
includable
Premature Death + Large Guarantee = Estate
Tax Problem
How will estate taxes be paid?
Structure = Not Liquid
Is there a way to create liquidity to pay estate tax?
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Solution: Estate Planning Commutation

Commutation Rider
Rider can be added, at no cost, to provide a
lump sum at death to pay estate taxes or
other death related expenses
This must be done on the front end.
Settlement documents must be drafted in a
certain way to allow for this rider.
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QSFs – A Model Approach to
Settlement?
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QSF = Time

Trust Created Pursuant to Treas. Reg. § 1.468B-1
“Holding Tank” / “Cash Settlement”
Mass Tort/Single Plaintiff (one or more claims)

Time to Plan (Structure/SNT/MSA “out of” QSF)
Avoids “CR”
Drawback: Requires court approval + additional
costs
83

3 Requirements to Establish a QSF

1. It is established pursuant to an order of . . . a court of
law . . .;
2. It is established to resolve or satisfy one or more
contested or uncontested claims . . . and that has given
rise to at least one claim asserting liability(ii) Arising out of a tort, or violation of law; or
(iii) Designated by the Commissioner in a revenue ruling or
revenue procedure; and

3. The fund, account, or trust is a trust under applicable
state law
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Mechanics of a QSF

Settle with between plaintiff and defendant for Cash
Execute a cash release
Settlement check will be made out to the QSF

Petition the Court and obtain order creating QSF

Funds remain in Qualified Settlement Fund, without violating
constructive receipt doctrine, until:
Allocation decisions are made
Liens Satisfied
Special Needs Trust or MSA is created
Amount to be structured and the plan is decided upon

QSF Terminates when all funds have been dispersed
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QSF – Why/When Implement One

Multiple claimants (allocation issues)
Multiple layers of coverage/aggregate settlement
Lien Resolution Issues
Public Benefit Planning Issues
Structured Settlements (client or atty) contemplated
All of the above . . . .
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