Presenting a live 90-minute webinar with interactive Q&A

Produced Water Compliance in Oil and Gas:
Regulatory and Permitting Challenges,
Management, Beneficial Use
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Today’s faculty features:
Scott D. Deatherage, Founder, S Deatherage Law, Dallas
Kimberly Tuthill White, Attorney, Baker Botts, Houston

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-755-4350 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.
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New Mexico
•

The New Mexico Oil Conservation Division (“NMOCD”) is the primary
regulatory body for the use and disposal of produced water.

•

The New Mexico Oil and Gas Act defines “produced water” as water that is
“an incidental byproduct from drilling for or the production of oil and gas.”
NMSA § 70-2-33.

•

NMOCD regulates the following aspects of produced water:
– Transportation
– Reuse and recycling*
– Disposal*
– Surface management

– Underground injection
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NMOCD Oil Field Waste Guidance
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Reuse and Recycling of Produced Water
•

Rule 34 was adopted in 2015.
– “No permit or registration is required from the division for the disposition by use
of produced water for drilling, completion, producing, secondary recovery,
pressure maintenance or plugging of wells pursuant to 19.15.34 NMAC.” N.M.
Admin. Code § 19.15.34.8.A(1).

•

Recycling facilities that are part of a permitted operation for “drilling,
completing, producing or plugging of oil and gas wells” are not required to
be permitted.

•

Otherwise, recycling facilities and recycling containments must be registered
with NMOCD using Form C-147.
–

“Recycling containment” is a storage containment which incorporates a synthetic liner as the
primary and secondary containment device and is used solely in conjunction with a recycling
facility for the storage, treatment or recycling of produced water only for the purpose of
drilling, completion, production or plugging of wells used in connection with the
development of oil or gas or both.

–

Rule 34 and Form C-147 also addresses siting, design and construction, closure and
reclamation, and financial assurance requirements for recycling facilities and recycling
containments.
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Disposal of Produced Water
•

Authorized disposal of produced water
– Salt water disposal wells
– Surface waste management facility
– Permitted pit
– Drill site for use in drilling fluid

•

For surface waste management facilities, New Mexico regulations distinguish
between “centralized” (non-commercial) and commercial operations.
– “Centralized facility” is defined as a surface waste management facility that is
“used exclusively by one generator … where the generator or operator does not
receive compensation for oil field waste management at that facility; and … [the
operator] receives exclusively oil field wastes that are generated from production
units or leases the generator, or an affiliate of the generator, operates.” NMAC §
19.15.34.13.
– “Commercial facility” is defined as “a surface waste management facility that is
not a centralized facility.” Id. § 19.15.36.7 A.
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Colorado
•

The Colorado Oil and Gas Conservation Commission (“COGCC”) is the primary
regulatory body for the use and disposal of produced water in Colorado.

•

Legal background
– A 2009 Colorado Supreme Court decision Vance v. Wolf held that the Colorado
State Engineers Office had the authority to regulate produced water from coalbed
methane (“CBM”) wells, that CBM produced water is a beneficial use, and that CBM
produced water shall be considered to be a “tributary” unless proven otherwise.
– The Colorado legislature passed House Bill 1303 that allowed the State Engineer to
make nontributary determinations for oil and gas wells through rulemaking.
– By the end of 2009, the State Engineer adopted nontributary designations for many
geologic units in the state.
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Recycling of Produced Water
•

Non-commercial produced water recycling
– COGCC Rule 908
• “Non-commercial facility” “means the operator [of a centralized E&P waste
management facility] does not represent itself as providing E&P waste management
services to third parties.”
• A “centralized E&P waste management facility” is also defined as a facility “other than a
commercial disposal facility regulated by the Colorado Department of Public Health and
Environment.”
• Proposed plans for managing E&P waste through beneficial use, reuse, and recycling
must be submitted to the Director for approval on a Sundry Notice, Form 4.

•

Centralized commercial recycling
– Regulated under the Colorado Department of Public Health and Environment’s
Solid Waste Regulations
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Produced Water Disposal
•

COGCC 900 Series Regulations Address
– Underground injection
– Permitted pit
– Permitted commercial facility
– Roadspreading

– Beneficial use

•

Spills and releases
– Operators must report a release of E&P waste or produced fluids within 24 hours
if:
• Impact or threat to any waters of the state, a residence, occupied structure, livestock, or
public byway;
• One barrel or more is spilled outside of secondary containment
• Five barrels or more regardless of whether outside secondary containment

BAKER BOTTS

29

Federal Lands
•

BLM's 2007 “Surface Operating Standards and Guidelines
for Oil and Gas Exploration and Development” (commonly
referred to as the “Gold Book”) briefly addresses disposal
of produced water and notes that:
– “[p]roduced water from leasehold operations will be
disposed of by subsurface injection, lined or unlined pits,
surface discharge into channels or impoundments, or other
methods, including beneficial use, acceptable to the
authorized officer and in accordance with the requirements
of Onshore Order No. 7, Disposal of Produced Water, and
other Federal or State regulations .... Disposal or use of water
produced from Federal wells must be approved by the BLM
before such operations begin.”

•

Should also consider state regulations for recycling of
produced water.
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Indian Lands
•

Fort Berthold Indian Reservation
– The Three Affiliated Tribes (“TAT”) have their own permitting process for the
Underground Injection Control program.
– Also have regulations and permits under the TAT Environmental Code applicable
to:
• Transportation
• Treatment and storage of oil and gas exploration and production waste

BAKER BOTTS

31

Liability Issues
•

Overview
– Regulatory
• Spills

– Induced seismicity
– Clean-up sites

•

Direct Liability vs. Third-Party Liability
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Regulatory Liability
•

Spills
– There has been an uptick in enforcement for produced water spills in states such
as Texas and North Dakota.

•

State waste requirements

•

RCRA
– Exempt waste
• Produced water • Drilling fluids • Rigwash • Produced sand • Accumulated materials
such as hydrocarbons, solids, sands, and emulsion from production separators, fluid
treating vessels, and production impoundments. • Well completion, treatment, and
stimulation fluids.

– Non-exempt waste
• Unused fracturing fluids • Painting wastes • Gas plant cooling tower cleaning wastes •
Used equipment lubricating oils • Laboratory and sanitary wastes • Oil and gas service
company wastes such as empty drums, drum rinsate, sandblast media, painting wastes,
spent solvents, spilled chemicals and waste acids.

BAKER BOTTS

33

Seismic Issues
•

Induced seismicity, most simply defined, is an earthquake that resulted from
human activity.

•

Clusters of seismic activity associated with underground injection control
(“UIC”) wells have been reported in Arkansas, Colorado, Kansas, Ohio,
Oklahoma, and Texas.

•

Arkansas, Colorado, Kansas, Ohio, Oklahoma, and Texas have all established
guidelines for considering the potential for induced seismicity during the
Class II permitting process.

•

There have also been a number of civil lawsuits filed against UIC well
operators in Arkansas, Texas, Oklahoma, and California.
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Induced Seismicity: Causes of Action

•
•
•
•
•

1) Negligence
2) Strict Liability for an Ultrahazardous Activity
3) RCRA
4) Trespass
5) Private Nuisance
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Ladra v. New Dominion LLC
•

Filed October 2010 in Oklahoma state district court

•

Sandra J. Ladra was injured during an earthquake in her home in Oklahoma

•

Claims for negligence and strict liability for an ultrahazardous activity

•

District court judge held that the case should be heard by the Oklahoma
Corporation Commission

•

Supreme Court of Oklahoma reversed and remanded, holding that
“[w]hehter Appellees are negligence or absolutely liable is a matter to be
determined by a district court.”

•

Case was settled
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RCRA Claims
•

RCRA allows private citizens to sue "any person who has contributed or
who is contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste which may
present an imminent and substantial endangerment to health or the
environment."

•

Sierra Club lawsuit
– Dismissed April 2017
– Cited Oklahoma Corporation Commission regulation to address induced
seismicity
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Clean-up Liability
•

Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA”) and corresponding state laws may impose clean-up liability.
These statutes impose clean-up liability on the following types of parties:
– Current owners and operators of a facility,
– Past owners and operators of a facility at the time hazardous wastes were
disposed,

– Generators and parties that arranged for the disposal or transport of the
hazardous substances, and
– Transporters of hazardous waste that selected the site where the hazardous
substances were brought.

•

CERCLA Petroleum Exclusion
– Produced Water, recycling wastes, and recyclable products (including treated
fluids) are likely to contain hazardous substances not normally found in
petroleum or fractions and therefore the exclusion is not expected to apply.
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Clean-up Liability for Third-Party Recycling
•

CERCLA imposes liability for response costs on “any person who by contract,
agreement, or otherwise arranged for disposal or treatment ... of hazardous
substances owned or possessed by such person, by any other party or
entity, at any facility … owned or operated by another party or entity and
containing such hazardous substances.” 42 U.S.C.A. §9607(a)(3)

•

Evaluating arranger liability:
– “‘[F]act-intensive inquiry’ that goes beyond the formalities of whether the
transaction is termed a ‘disposal’ or ‘sale’ and looks to whether Congress meant
to cover the transaction when it enacted CERCLA.” NCR Corp. v. George A.
Whiting Paper Co., 768 F.3d 682, 704–05 (7th Cir. 2014).
– At one end of the spectrum are parties that “‘enter into a transaction for the sole
purpose of discarding a used and no longer useful hazardous substance.’ ….
Those entities are clearly covered by the statute. At the other end, a party cannot
be held liable ‘merely for selling a new and useful product if the purchaser of that
product later, and unbeknownst to the seller, disposed of the product in a way
that led to contamination.’ Between these two extremes is a gray area.” Id., citing
Burlington Northern & Santa Fe Ry. Co. v. United States, 556 U.S. 599, 612 (2009).
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Clean-up Liability for Third-Party Recycling
•

The courts have recognized that formal title to hazardous materials is not
necessary in order for arranger liability to be imposed. Sea Lion, Inc. v. Wall
Chem. Corp., 974 F. Supp. 589, 595 (S.D. Tex. 1996); Catellus Development
Corp. v. United States, 34 F.3d 748, 752 (9th Cir. 1994) (while continuing
ownership or control of a hazardous substance is evidence of arranging for
disposal, it is not required).

•

A recent 7th Circuit case held that “[a] company using hazardous materials to
manufacture a ‘new and useful product’ that it then sells on the open
market, even with knowledge that some of that product will be discarded, is
not an arranger, although it might be liable under another provision of
CERCLA.” NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682, 704–05
(7th Cir. 2014).
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