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Primary v. Excess Insurance
• Primary

• Attach as first dollar coverage,
immediate obligation to respond.
• Higher premium and lower limits in
consideration for greater claims
adjustment and defense resources.

• Excess

• Triggered only when liability
payments reach attachment
point or underlying policies are
exhausted.
• May have a right but no duty to
defend

• Right to control defense and
settlement without input from
excess insurers.
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Long-Tail Claims
•Asbestos
•Construction
•Lead

•Mold
•Pollution
•Silica
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Trigger of Coverage

When is Primary Insurance Triggered?

•Exposure
•Manifestation
•Injury-in-Fact

• Continuous trigger is
most widely adopted
trigger theory and is
favored by policyholders
because it typically
maximizes recovery.

•Continuous Trigger
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Trigger Theories
2007:
Ongoing
Construction

2008:
Commercial
Tower is
Completed

2009: Failing
Exterior
2010: Owner
Windows Result
First Identifies
in Water
Water Intrusion
Infiltration

Exposure Theory

2012: Owner
Demands
Repair/Replacement
of faulty windows

Manifestation Theory
Injury-in-Fact Theory

Continuous Trigger Theory
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Allocation: How is Coverage Spread
Across Multiple Triggered Policy
Periods?
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Allocation of Coverage
•Joint and Several
“All Sums”

• Pro-Policyholder

•Pro Rata

• Pro-Insurer
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Joint and Several Allocation “All Sums”
• Seminal Case: Keene Corp. v. Ins. Co. of N. Am., 667 F.2d 1034 (D.C.
Cir. 1981).
• Insured is entitled to select one of the several triggered policies and
“collect the full amount of indemnity that it is due, subject only to the
provisions in the policies that govern the allocation of liability when more
than one policy covers an injury.” Keene at 1050.
• The insurer’s obligation to pay may extend to injury which occurred
beyond the policy period. Id.
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Stacking: Depends on Jurisdiction
• “All Sums” (without Stacking)
• Keene Corp. v. Ins. Co. of N. Am., 667 F.2d 1034 (D.C. Cir. 1981).
• The insured is not entitled to “stack” applicable policies’ limits
of liability—“only one policy’s limits can apply to each injury.”
Keene at 1050.
• “All-Sums-with-Stacking Indemnity”
• State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186

• The concept was first adopted in California, explicitly overruling an earlier
appellate decision that articulated an anti-stacking rule as a matter of
“judicial intervention.”
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All Sums
Suppose Policy A has a limit of $5,000,000 and Policy B has a limit of $10,000,000

Total Coverage with Stacking

$5M
Policy A

$10M
Policy B

Total Coverage without Stacking

$15M
Total
Coverage
$5M
Total
Coverage

OR

$10M
Total
Coverage
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Pro Rata Allocation
• Proration by Years
• Bos. Gas Co. v. Century Indem. Co., 910 N.E.2d 290, 312 (Mass. 2009).

• Proration by Years and Policy Limits
• Owens-Illinois, Inc. v. United Ins. Co., 650 A.2d 974 (N.J. 1994)

• Proration by Exposure
• Uniroyal, Inc. v. Home Ins. Co., 707 F. Supp. 1368, 1393 (E.D.N.Y. 1988)
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The Exhaustion Requirement:
Allocation Among Multiple
Layers of Coverage
Horizontal v. Vertical Exhaustion
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Horizontal Exhaustion or “Exhaustion by Layers”
Excess Policy
2A

Excess Policy
2B

Excess Policy
2C

Excess Policy
1A

Excess Policy
1B

Excess Policy
1C

Primary A

Primary B

Primary C

Year 1

Year 2

Year 3
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Vertical Exhaustion or “Exhaustion by Year”
Excess Policy
2A

Excess Policy
2B

Excess Policy
2C

Excess Policy
1A

Excess Policy
1B

Excess Policy
1C

Primary A

Primary B

Primary C

Year 1

Year 2

Year 3
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Potentially Relevant Insurance Provisions

•Excess
• Other Insurance
Provisions
• Schedule of
Underlying Limits of
Insurance
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Impact of “Other Insurance” Clauses in the case of
“Long-Tail” Claims
• “Most courts to address the issue have found that ‘other insurance’ clauses are not aimed
at governing the proper allocation of liability among successive insurers in cases of longtail injury or the appropriate sequence in which a policyholder may access its insurance
across several policy periods.” Montrose Chem. Corp. v. Super. Ct., 460 P.3d 1201, 1211
(Cal. 2020).
• “Other insurance” clauses only applies when coverage is concurrent – i.e., same insured,
same risk, same period.
• See, NL Industries, Inc. v. Commercial Union Ins. Co., 935 F. Supp. 513 (D.N.J. 1996) (NY
law); Fed. Ins. Co. v. Firemen’s Ins. Co., 769 F. Supp. 2d 865 (D. Md. 2011); Secura Ins.
Co. v. Cincinnati Ins. Co., 497 N.W.2d 230 (Mich. Ct. App. 1993).
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Montrose Chem. Corp. v. Super.
Ct., 460 P.3d 1201 (Cal. 2020)
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Montrose III: Whether Vertical or Horizontal Exhaustion
Applies After Primary Insurance is Exhausted
• After adopting the continuous injury trigger of coverage and an “allsums-with-stacking indemnity” approach to the coverage of long-tail
injuries, the court was tasked with determining the order in which an
insured may access excess policies from different policy periods to
cover liability arising from long-tail injuries after primary insurance
had been exhausted.
• The insured argued for a rule of vertical exhaustion.
• The excess insurers argued for a rule of horizontal exhaustion.
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Montrose III: Other Insurance Provisions
Discussed
• The Court also noted that “the excess policies also provide that ‘other insurance’
must be exhausted before the excess policy can be accessed.” (Montrose at
1205)

• “While the ‘other insurance’ clauses do not speak clearly to the question
before us, other aspects of the insurance policies strongly suggest that the
exhaustion requirements were meant to apply to directly underlying
insurance and not to insurance purchased for other policy periods. First and
most obviously, the excess policies explicitly state their attachment point,
generally by referencing a specific dollar amount of underlying insurance in
the same policy period that must be exhausted.”
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Montrose III: Other Insurance Provisions
Discussion Continued
• “Relatedly, the excess policies regularly include or reference schedules of
underlying insurance—all for the same policy period.”
• “In sum, the “other insurance” clauses do not clearly specify whether a rule
of horizontal or vertical exhaustion applies here.”
• “Rather, in the absence of any more persuasive indication that the parties
intended otherwise, the policies are most naturally read to mean that
Montrose may access its excess insurance whenever it has exhausted the
other directly underlying excess insurance policies that were purchased for
the same policy period.”
(Montrose at 1212-13)
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Montrose III: Attachment of Liability Provisions
Discussion
The Court examined the attachment of liability provisions in the excess
policies:
• Some policies contain a schedule of underlying insurance listing all of the
underlying policies in the same policy period by insurer name, policy
number, and dollar amount.
• Some policies reference a specific dollar amount of underlying insurance
in the same policy period and a schedule of underlying insurance on file
with the insurer.
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Montrose III: Attachment of Liability Provisions
Discussion Continued
• Some policies reference a specific dollar amount of underlying insurance
in the same policy period and identify one or more of the underlying
insurers.
• Some policies reference a specific dollar amount of underlying insurance
that corresponds with the combined limits of the underlying policies in
that policy period.
(Montrose at 1205)
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Hypothetical
•

The Supreme Court of California used the
following example to illustrate the parties'
competing approaches: “consider a
hypothetical company that caused property
damage over three years that resulted in
$90 million of damage. Further imagine
that in each of these three years, the
company had purchased primary insurance
with a $10 million limit and two layers of
excess insurance, each providing an
additional $10 million of coverage.”
Montrose Chem. Corp. v. Super. Ct., 460
P.3d 1201, 1208 (Cal. 2020). How should
these six excess policies be stacked after
the primary insurance has been exhausted?

Year 1

Year 2

Year 3

$30 Million

Excess Policy 2A

Excess Policy 2B

Excess
Policy 2C

$20 Million

Excess Policy 1A

Excess Policy 1B

Excess Policy 1C

$ 10 Million

Primary Insurance

Primary Insurance

Primary Insurance

$50 Million
$40 Million

$10M
Excess
Policy 2A
$10M
Excess
Policy 1A

$10M
Excess
Policy 2B
$10M
Excess
Policy 1B

$10M
Excess
Policy 2C
$10M
Excess
Policy 1C

$10M
Primary

$10M
Primary

$10M
Primary

Year 1

Year 2

Year 3
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How might the six
excess policies be
stacked after the
primary insurance has
been exhausted?
•

Horizontal Exhaustion:
•

“Insured would have to exhaust all of
its lower layer excess coverage
across all relevant policy periods
before accessing any of its higher
layer coverage.” Montrose Chem.
Corp. v. Super. Ct., 460 P.3d 1201,
1207 (Cal. 2020).

$90 Million

Policy 2C

$80 Million

Policy 2B

$70 Million

Policy 2A

$60 Million

Policy 1C

$50 Million

Policy 1B

$40 Million

Policy 1A

$30 Million

Primary Insurance

$20 Million

Primary Insurance

$10 Million

Primary Insurance

(4) $10M
Excess
Policy 2A
(1) $10M
Excess
Policy 1A
$10M
Primary
(Exhausted)

(5) $10M
Excess
Policy 2B
(2) $10M
Excess
Policy 1B
$10M
Primary
(Exhausted)

(6) $10M
Excess
Policy 2C
(3) $10M
Excess
Policy 1C
$10M
Primary
(Exhausted)

Year 1

Year 2

Year 3
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How might the six
excess policies be
stacked after the
primary insurance has
been exhausted?
Vertical Exhaustion:
“Insured would be permitted to access
any higher layer excess policy once it
has exhausted the directly underlying
excess policy covering the same
period.” Montrose Chem. Corp. v.
Super. Ct., 460 P.3d 1201, 1207 (Cal.
2020).

$90 Million

Policy 2C

$80 Million

Policy 1C

$70 Million

Policy 2B

$60 Million

Policy 1B

$50 Million

Policy 2A

$40 Million

Policy 1A

$30 Million

Primary Insurance

$20 Million

Primary Insurance

$10 Million

Primary Insurance

(2) $10M
Excess
Policy 2A
(1) $10M
Excess
Policy 1A
$10M
Primary
(Exhausted)

(4) $10M
Excess
Policy 2B
(3) $10M
Excess
Policy 1B
$10M
Primary
(Exhausted)

(6) $10M
Excess
Policy 2C
(5) $10M
Excess
Policy 1C
$10M
Primary
(Exhausted)

Year 1

Year 2

Year 3
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Montrose III: Holding
• The rule of vertical exhaustion was appropriate in cases involving continuous
injury where all primary insurance had been exhausted. Montrose at 1215.
• Under a rule of vertical exhaustion, the insured has access to “any excess policy for
indemnification during a triggered policy period once the directly underlying excess
insurance has been exhausted.” Id. At 1206.

• Court’s holding is limited to excess insurance: “[b]ecause the question is not
presented here, we do not decide when or whether an insured may access
excess policies before all primary insurance covering all relevant policy periods
has been exhausted.” Montrose at 1206 n.4.
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Montrose III: Rationale
• The Court relied on two key factors in holding that vertical exhaustion was
appropriate:
1. The policies’ “other insurance” clauses were ambiguous
2. A rule of horizontal exhaustion would create significant practical obstacles to
securing indemnification

• Parties to insurance contracts are, of course, free to write their policies
differently to establish alternative exhaustion requirements.
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The Impact of Montrose III:
• Horizontal Exhaustion of
Underlying Primary Insurance
• Vertical Exhaustion of
Underlying Excess Insurance

(5) $10M
Excess
Policy 2A

(7) $10M
Excess
Policy 2B

(9) $10M
Excess
Policy 2C

(4) $10M
Excess
Policy 1A

(6) $10M
Excess
Policy 1B

(8) $10M
Excess
Policy 1C

(1) $10M
Primary

(2) $10M
Primary

(3) $10M
Primary

Year 1

Year 2

Year 3
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SantaFe Braun, Inc. v. Insurance Company of North
America, --- Cal.Rptr.3d ---- (2020) (2020 WL 3957290)
• The basic issue: Did Montrose III permit Braun to
access its first-level excess policies simply upon the
exhaustion of the immediately underlying primary
policy, or was Braun required to exhaust all of its
primary coverage before accessing any excess policy?
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Braun: The Court’s Analysis of Policy Language
• Braun’s excess policies contained comparable attachment of
liability provisions examined in Montrose. (Braun at *5).
• Braun’s excess policies contained different iterations of “other
insurance” clauses:
• “Excess only” clauses stating that “[i]f the named insured has
other insurance against a loss covered by this policy, the
insurance provided by this policy shall be in excess of such
other valid and collectible insurance.”
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Braun: The Court’s Analysis of Policy Language
Continued
• References to “other insurances” in the definition of “ultimate net loss”
stating that the excess insurers would pay “the amount payable in settlement
of the liability of the Assured after making deductions for all recoveries and
other valid and collectible insurances, excepting however the policy/ies of the
Primary and Underlying Excess Insurers, and shall exclude all expenses and
costs.”
• Statements at the bottom of the schedules of underlying insurance stating
that the excess policies were also excess of “any and all policies arranged by
or on behalf of the Assured as renewals, replacements or otherwise.”
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Braun: The Court’s Analysis of Policy Language
Continued
• The court held that the “other insurance” provisions were “similarly
ambiguous” as those in the Montrose excess policies and the “other
aspects of the insurance policies” including the scheduling of the
applicable primary policies and definitions of ultimate net loss suggest
“the exhaustion requirements were meant to apply to directly
underlying insurance and not to insurance purchased for other policy
periods.” (Braun at *5).
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Braun: The Carrier’s Argument
• The excess insurers argued that Montrose “did not disturb longstanding
California law requiring exhaustion of all primary insurance before any excess
policy attaches.” They focused on the distinctions between primary and
excess coverage noted above, particularly that:
• primary policies attach as first dollar coverage and have an immediate
obligation to respond;
• primary policies receive significantly higher premium and offer lower limits in
consideration for greater claims adjustment and defense resources; and
• primary coverage has the right to control defense and settlement without
input from excess insurers.”
(Braun *5)
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Braun: The Court’s Analysis
• The court rejected the excess insurers’ argument:
• “we note that the differences between primary and excess coverage
hold true whether vertical or horizontal exhaustion applies. More
importantly, the differences provide little justification for construing
the policy language interpreted in Montrose III differently simply
because primary coverage purchased often many years later for
other policy periods remains outstanding.”
(Braun, at *5)
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Braun: The Court’s Analysis
• In light of the attachment of liability language in the excess policies, a horizontal
exhaustion requirement would have made risk and premium evaluations
“speculative and unpredictable” at the time of contracting:
• “[C]overage [in the first-level excess policies] is specified to attach . . . after $1,000,000 in
ultimate net loss and after $250,000 in ultimate net loss for the remaining two policies. If
horizontal exhaustion of all primary insurance were required to trigger the coverage, the level
of liability at which the excess coverage would attach would be unascertainable. Braun would
not be permitted to access coverage under the excess policies until it had exhausted all primary
insurance for each of the years during which damage occurred. In a continuing loss case such as
this, coverage would not be triggered until Braun had incurred losses far in excess of $250,000
or $1 million. The difference between premiums paid for excess and for primary policies does
not justify an interpretation that renders the point of attachment so unpredictable and
unascertainable when the policy is issued.”
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Braun: Holding
• The Court: “We hold simply that (absent an explicit policy provision to the
contrary) the insured becomes entitled to the coverage it purchased from
the excess carriers once the primary policies specified in the excess policy
have been exhausted.” (Braun, at *5)
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Limiting Coverage for Long-Tail Claims
• Montrose Endorsements
• Deemer Clauses
• Non-cumulation of Liability Endorsements
• Anti-Stacking Endorsements
• Continuous or Progressive Injury or Damage
Exclusions
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Non-cumulation of
Liability Endorsement

THE ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
Non-Cumulation of Liability
(Same Occurrence)
This endorsement modifies insurance provides under the following:
Commercial General Liability Coverage Part
Excess Commercial General Liability Coverage Part
1. The following is added to paragraph 5. Of Section III – Limit of Insurance
If one “occurrence” causes “bodily injury” and/or “property damage” during the policy
period and during the policy period of one or more and or future liability policy(ies)
issued to you by us, then this policy’s Each Occurrence Limit will be reduced by the
amount of each payment made by us under the other policy(ies) because of such
“occurrence.”
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Anti-Stacking
Endorsement

44

Continuous or
Progressive Injury or
Damage Exclusion
Deemer Clause
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Are Non-Cumulation Clauses Enforced?
• Some courts have enforced non-cumulation clauses as an “anti-stacking” provision:
• See, Liberty Mut. Ins. Co. v. Treesdale, Inc., 418 F.3d 330 (3d Cir. 2005); Plantation Pipeline Co.
v. Continental Cas. Co., 2008 U.S. Dist. LEXIS 80680 (N.D. Ga. July 8, 2008); Kaiser Cement and
Gypsum Corp. v. Ins. Co. of the State of Pa., 215 Cal.App.4th 210 (Ct. App. 2013)
• Some courts have refused to enforce non-cumulation clauses on the ground that the clause is
ambiguous:
• See, A.B.S. Clothing Collection, Inc. v. Home Ins. Co., 34 Cal. App. 4th 1470 (2d Dist. 1995);
Carter-Wallace, Inc. v. Admiral Ins. Co., No. L-12287-89 (N.J. Super. Ct. 1994).
• Some courts have found non-cumulation clauses void for public policy reasons:
• See, Spaulding Composites Co., Inc. v. Aetna Cas. and Sur. Co., 819 A.2d 410, 420-22 (N.J
2003); Outboard Marine Corp. v. Liberty Mut. Ins. Co., 670 N.E.2d 740 (Ill. App. Ct. 1996).
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Trigger of Coverage: Which Policies are Triggered?
1. Manifestation

2. Exposure

3. Injury-in-Fact

4. Continuous

Allocation: How is an Indemnity Obligation Allocated Among the Triggered Policy
Periods?
1. Joint and Several ("All Sums")

2. Pro Rata

•All Sums
•All-Sums-with-Stacking Indemnity

• Proration by Years
• Proration by Years and Limits
• Proration by Exposure

The Exhaustion Requirement: How is an Indemnity Obligation Allocated Among
Various Layers of Coverage Within Triggered Policy Periods?
1. Horizontal Exhaustion

2. Vertical Exhaustion
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