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Overview
• Power Purchase Agreements (Generally)
• Recent Developments Spotlighting Power Purchase
Agreements
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Power Purchase Agreement (“PPA”)
• Definition: Agreements that typically set out the terms and
conditions to sell electricity generated by a power plant
• Purpose:
– allow the owner to obtain consistent revenue and earn a return after
developing and financing the power plant
– allow the buyer to secure access to electricity on a long-term basis

• Types:
– They vary according to (1) nature of the plant and fuel source; (2) identity of
the buyer and seller; (3) the power plant’s capacity; and (4) market in which
to sell the power.
– Examples: PPAs for Fossil Fuel-Fired Plants, Distributed Generated PPAs,
Commercial PPAs, Renewable Energy PPAs
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Regulation of PPAs in the United States
• Regulated at both the state and federal level
• Regulation varies depending on (1) the nature of the sale; (2)
the identity of the buyer and seller; and (3) the market in
which the sale is taking place
• The Federal Energy Regulatory Commission (FERC) regulates
the wholesale sales and transmission of electricity
• State public utilities commissions generally regulate local
distribution and retail sales of electricity within a state from
one entity to an end user
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Overview of Treatment of PPAs in Bankruptcy
• What can happen to Executory Contracts, such as a PPA,
in Bankruptcy?
• Assumption and Rejection of PPAs under the
Bankruptcy Code
– Section 365
– Business Judgment Test v. Mirant Standard

• Priority Status under 503(b)
• Rejection Damages
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Executory Contracts (e.g. PPAs) under Bankruptcy Code § 365
DEFINITION:
• Majority Approach: “A contract under which the obligations of both
the bankrupt and the other party to the contract are so far
unperformed that the failure of either to complete performance
would constitute a material breach excusing the performance of the
other.”
• Minority Approach: The “functional approach” is utilized to
determine whether a contract is an executory contract.
– As stated by the Sixth Circuit, a court “will work backward from an
examination of the purposes to be accomplished by rejection and, if they
have already been accomplished, then the contract cannot be said to be
executory.”
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Section 365 of the Bankruptcy Code
• General Treatment of PPAs: (1) assumed; (2) assumed and
assigned; (3) rejected; or (4) left to “ride along”
– Rejection of a contract is treated like a court-authorized breach of
contract and thus limits the non-debtor counterparty to asserting a
claim for the breach against the debtor rather than collecting
liquidated damages
– Rejection Damages are calculated pursuant to the rate or price
established in the rejected contract.

• “Except as provided in sections 765 and 766 of this title and in
subsections (b), (c), and (d) of this section, the trustee, subject
to the court's approval, may assume or reject any executory
contract or unexpired lease of the debtor.” 11 U.S.C.A. § 365(a)
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Deadline to Reject or Assume PPAs
• General Rule: Section 365 sets statutory deadlines for assumption of executory
contracts and leases
– Deadlines vary according to the nature of the property at issue and the chapter under
which the case is pending at the time of the proposed assumption or rejection:
• “In a case under chapter 7 of this title, if the trustee does not assume or reject an executory
contract or unexpired lease of residential real property or of personal property of the debtor within
60 days after the order for relief, or within such additional time as the court, for cause, within such
60-day period, fixes, then such contract or lease is deemed rejected.”
• “In a case under chapter 9, 11, 12, or 13 of this title, the trustee may assume or reject an executory
contract or unexpired lease of residential real property or of personal property of the debtor at any
time before the confirmation of a plan but the court, on the request of any party to such contract
or lease, may order the trustee to determine within a specified period of time whether to assume
or reject such contract or lease.”

• Extensions: Courts generally have held that the time period to assume or reject
may be extended absent a statutory provision or rule prohibiting an extension
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Rejection and Assumption: Debtor’s Burden
• General Rule: Business Judgment Test
• Minority Rule: Public Interest Exception Test
– More rigorous
– Per Mirant, “Business Judgment Test” did not account for the public
interest in the transmission/sale of electricity
– Limited to 5th Circuit
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Electricity as a “Good” under Section 503(b)(9)
• In re Erving Industries, Inc., 432 B.R. 354 (Bankr. D. Mass. 2010) (electricity
qualifies as goods as electric current moves through distribution system, can be
measured through a meter, and is movable at the time it is identified to the
contract);
• GFI Wisconsin, Inc. v. Reedsburg Utility Com'n, 440 B.R. 791 (W.D. Wis. 2010)
(electricity qualifies as “goods” based on its nature as movable, tangible and
consumable; its physical properties; and the marketplace)
• In re Pilgrim's Pride Corp., 421 B.R. 231(Bankr. N.D. Tex. 2009) (electric power was
a service and not movable goods because it has already been used when
identified)
• In re Samaritan Alliance, LLC, 2008 WL 2520107 (Bankr. E.D. Ky. 2008) (electricity
is a service as it is not specifically identifiable before it passes through a meter
and cannot be stockpiled)
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FERC v. Section 365
Key Precedents

June 25, 2019
Steven Wilamowsky

Key Precedents
▪ In the Matter of Mirant Corp. (2004)
– Debtor Wins
– U.S. Court of Appeals for the Fifth Circuit found that the Federal Power
Act, under which FERC derives its jurisdictional power, does not
preempt the Bankruptcy Code
– Reasoned that rejection of a wholesale power purchase agreement
would only have an indirect effect on the “filed rate” approved by FERC
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Key Precedents (continued)
▪ In re Calpine Corp. (2006)
– FERC Wins
– U.S. District Court for the Southern District of New York found that it
lacked subject matter jurisdiction to authorize the rejection of certain
energy contracts at issue
– Court concluded that FERC has exclusive jurisdiction over their
disposition
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Key Precedents (continued)
▪ In re FirstEnergy Solutions Corp. (2018)
– Debtor Wins, for now – appeal pending
– U.S. Bankruptcy Court for the Northern District of Ohio focused on the
applicability of the automatic stay, finding that it applied to FERC’s effort
to maintain jurisdiction over the debtor’s PPA’s because the “obvious
and dominant purpose” was to advantage the PPA counterparties
relative to other contract counterparties and unsecured creditors
– Court also noted that FERC filed rate is not ignored in bankruptcy – it
becomes part of any rejection damages claim
– Certified for direct appeal to Sixth Circuit Court of Appeals
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be raised by such material.
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Recent Developments: Jurisdiction of FERC v. Bankruptcy
Court
Main Issue: whether a district court may authorize the
rejection of an executory contract for the purchase of
electricity as part of a bankruptcy reorganization, or
whether Congress granted the Federal Energy
Regulatory Commission exclusive jurisdiction over these
contracts.

FirstEnergy Solutions Corp. v. Fed. Energy Regulatory Comm'n, No.
18-05021, 2018 WL 2315916, *17 (Bankr. N.D. Ohio May 18, 2018)

Pacific Gas and Electric Company and PG&E Corporation, Bankruptcy Case No.
19-03003 in the U.S. Bankruptcy Court for the Northern District of California
(Adversary Proceeding)
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FirstEnergy: Factual Background
• FirstEnergy operates fossil-fueled and nuclear-powered generating
facilities serving six million customers
• Due to governmental initiatives, FirstEnergy was required to
purchase a certain amount of renewable energy to obtain
renewable energy credits
• In the early 2000s, FirstEnergy entered into several long-term PPAs
with producers of renewable energy
• By 2011, FirstEnergy was a party to several PPAs obligating the
company to purchase millions of dollars worth of green electricity

CONFIDENTIAL © 2019 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the property of
Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s), and may not be
reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes
only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.

@BTLawNews

24

FirstEnergy: Factual Background
• On March 26, 2018, Ohio Valley Electric Corporation (“OVEC”) initiated an
action before FERC, requesting in their Complaint:
– FERC (1) find that First Energy’s breach constitutes a violation of its obligations
under the Inter-Company Power Agreement, and (2) determine that permitting
FirstEnergy to terminate its obligations under the agreement would be contrary
to the public interest in violation of the Mobile–Sierra Doctrine;
– Alternatively, a FERC order declaring that it has exclusive jurisdiction to ascertain
whether the breach of its purchase obligation under the Inter-Company Power
Agreement: (1) is a matter exclusively within FERC's jurisdiction, and (2) that
such termination would be contrary to the public interest in violation of the
Mobile–Sierra Doctrine; and
– Alternatively, if FERC determines that it lacks exclusive jurisdiction, to initiate
proceedings to determine whether termination of FirstEnergy’s purchase
obligations under the OVEC agreement would be contrary to the public interest
in violation of the Mobile–Sierra doctrine and to advise the bankruptcy court of
its conclusions.
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FirstEnergy: Factual Background
• On March 31, 2018, FirstEnergy Solutions Corp filed for bankruptcy and
initiated an adversary proceeding against FERC
• The Complaint sought a declaratory judgment against FERC as well as
preliminary and permanent injunctive relief preventing FERC from taking
certain actions that could interfere with the jurisdiction of the bankruptcy
court to consider two motions to reject executory contracts
– The second motion sought to reject the nine PPAs and sought a temporary
restraining order and preliminary injunction against FERC
– Court issued TRO, which temporarily restrained FERC “from initiating or continuing,
or encourage any person or entity to initiate or continue, to require or coerce the
Plaintiffs to continue performing under the executory contracts ... or limiting
Plaintiffs to seeking abrogation of such contract [sic] under The Federal Power Act.”
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FirstEnergy: Central Issue
• Central Issue: whether “police and regulatory powers” exception to the
automatic stay in 11 U.S.C. § 362(b)(4) applies to the FERC Proceeding
or any proceeding similar to the FERC Proceeding in which a
counterparty to a power contract regulated by FERC seeks to enforce
the power contract notwithstanding the debtor's rejection of the
contract pursuant to Section 365(a).
The filing of a petition . . . does not operate as a stay— . . . under paragraph (1), (2), (3), or
(6) of subsection (a) of this section, of the commencement or continuation of an action or
proceeding by a governmental unit . . . to enforce such governmental unit’s or organization’s
police and regulatory power, including the enforcement of a judgment other than a money
judgment, obtained in an action or proceeding by the governmental unit to enforce such
governmental unit’s or organization’s police or regulatory power.
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FirstEnergy: Holding
• Concludes that the “police and regulatory powers” exception
does not apply.
– Pecuniary interest test and public policy test

• Holds the bankruptcy court has exclusive jurisdiction to
determine and authorize the rejection of Power Purchase
Agreements pursuant to Section 365(a)
• Applies Business Judgement Test

CONFIDENTIAL © 2019 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the property of
Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s), and may not be
reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes
only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.

@BTLawNews

28

PG&E Corp: Factual Background
• On January 14, 2019, the debtors announced their intent to file
bankruptcy in response to challenges relating to the California
wildfires, which resulted in an estimated $30 billion in potential
liability damages
• In response, NextEra and others initiated two administrative actions
before FERC, requesting FERC rule that the bankruptcy court and
FERC must both approve rejection of a PPA before it can take effect
• On January 25 and 28, 2019, FERC ruled “that this Commission and
the bankruptcy court have concurrent jurisdiction to review and
address the disposition of wholesale power contracts sought to be
rejected through bankruptcy.”
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PG&E Corp: Factual Background
• Filed Chapter 11 bankruptcy on January 29, 2019 in the U.S. Bankruptcy
Court for the Northern District of California
• Bankruptcy was the largest utility bankruptcy in U.S. history, and the
sixth-largest corporate bankruptcy ever
• Debtors promptly sought relief from FERC’s ruling in an adversary
proceeding
• Debtors listed three causes of action in their Complaint:
(1) declaratory relief confirming the bankruptcy court’s exclusive
jurisdiction under Section 365
(2) enforcement of the automatic stay under Section 362
(3) preliminary and permanent injunction under Section 105
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PG&E Corp: Factual Background
• On February 25, 2019, Debtors sought rehearing of the two
FERC orders.
• FERC denied the rehearings on May 1, 2019.
• FERC and NextEra moved to withdraw the reference to the
district court under 28 U.S.C. § 157(d):
The district court may withdraw, in whole or in part, any case or proceeding referred under this
section, on its own motion or on timely motion of any party, for cause shown. The district court
shall, on timely motion of a party, so withdraw a proceeding if the court determines that
resolution of the proceeding requires consideration of both title 11 and other laws of the
United States regulating organizations or activities affecting interstate commerce.
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PG&E Corp: Holding
• Holding: On June 7, 2019, Judge Dennis Montali of the U.S. Bankruptcy
Court in San Francisco rejected FERC’s argument regarding “concurrent
jurisdiction” and concluded bankruptcy court did not need approval from
FERC to reject PPAs
• Applied Standard: Suggests that public interest may need to be considered
in the context of a specific rejection of a specific PPA but business
judgment standard is typical
• FERC’s January 2019 Ruling: Strongly rebukes FERC, stating FERC
– “purports to settle the law by announcing its own interpretation of bankruptcy
law and decree something found nowhere in the statute it interprets”
– “its decisions before bankruptcy were advisory in nature, have no impact on
anymore”
– “must be stopped and the division and balance of power and authority of the
two branches of government restored”
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The Federal Power Act vs. The
Bankruptcy Code
Reconcilable Federal Statutes, or Is a
Legislative Fix in Order?
Presented by
Oren B. Haker
June 2019

PRESENTATION OUTLINE
• Overview of the Federal Power Act (“FPA”) and FERC’s authority
over power purchase agreements (“PPAs”)
– The Filed Rate Doctrine
– The Mobile-Sierra Presumption

• PPAs in bankruptcy
–
–
–
–

Bankruptcy jurisdiction
Automatic stay
Property of the estate
Rejection of executory contracts
• Legal standard
• Public policy considerations

• Bankruptcy code limitations on debtor’s right to reject certain
executory contracts
35

THE FPA
• In enacting the FPA in 1935, Congress “declared that the
business of transmitting and selling electric energy for ultimate
distribution to the public is affected with a public interest.” 16
U.S.C. § 824(a)
• Principal purpose of the FPA is the protection of electricity
consumers through the “orderly development of plentiful
supplies of electricity . . . at reasonable prices.” N.A.A.C.P. v.
Fed. Power Comm’n, 425 U.S. 662, 671 (1976) (citing 16
U.S.C. § 824(a))
• The Federal Energy Regulatory Commission (“FERC”) is the
agency granted exclusive authority to implement the FPA. Pa.
Water & Power Co. v. FPC, 343 U.S. 414 (1952)

36

FERC’S “EXCLUSIVE” AUTHORITY OVER
WHOLESALE POWER PURCHASE
AGREEMENTS: OVERVIEW
• FERC has plenary and exclusive jurisdiction over wholesale power rates,
terms, and conditions of service (including duration and quantity) to
ensure that wholesale electricity rates are just and reasonable. 16 U.S.C.
§§ 824d(a), 824e(a). See Blumenthal v. NRG Power Mktg., Inc., 103
FERC ¶ 61,344, reh’g denied, 104 FERC ¶ 21,211 (2003); In re Bos.
Generating LLC, No. 10 Civ. 6258, 2010 WL 4616243 (S.D.N.Y. Nov. 12,
2010); Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348, 355
(1956) (FERC’s power is limited to protect the “public interest,” for
instance if “the rate is so low as to . . . impair the financial ability of the
public utility to continue its service, cast upon other consumers an
excessive burden, or be unduly discriminatory.” (emphasis added)).
• PPAs govern the rates, terms and conditions of wholesale sales of
electricity, and thus, the contracts themselves fall under the exclusive
authority of FERC with respect to the rates, terms and conditions agreed
to by the parties.
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FERC’S “EXCLUSIVE” AUTHORITY: THE
FILED RATE DOCTRINE
• Intended to ensure that FERC is exclusively empowered to determine the
reasonableness of wholesale electricity rates, contract terms and
conditions, and modifications to those contracts to protect the public
interest. Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No 1 of
Snohomish Cty., Wash., 554 U.S. 527 (2008).

• Derived from the requirement of a seller to file its power sales contract
directly with FERC for certification (i.e., approval), or to otherwise negotiate
wholesale electricity contracts under a filed and approved market-based
rate tariff that does not require the seller to separately file each individual
PPA. Once filed, the contract becomes the equivalent of a federal
regulation. Cal. ex rel. Lockyer v. Dynergy, Inc., 375 F.3d 831 (9th Cir.
2004).
• Precludes utilities from charging any rate other than the one on file with
FERC. 16 U.S.C. § 824d(c).
38

FERC’S “EXCLUSIVE” JURISDICTION:
THE FILED RATE DOCTRINE, CONT.
•

It also is intended to prevent a collateral attack on a FERC-approved rate in a
court. Montana-Dakota Utils. v. Nw. Pub. Serv. Co., 341 U.S. 246, 251 (1951) (a
party “can claim no rate as a legal right that is other than the filed rate, whether
fixed or merely accepted by the Commission, and not even a court can authorize
commerce in the commodity on other terms”); Miss. Power & Light Co. v. Miss. ex
rel. Moore, 487 U.S. 354 (1988).

•

The filed rate in any contract may only be modified by a party to such contract if it
first files a complaint under the FPA. FERC must presume that the existing rate is
just and reasonable unless FERC determines that the terms of the contract
seriously harm the public interest; absent such a determination, FERC cannot
modify the existing rate. United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350
U.S. 332 (1956); Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348
(1956) (“Mobile-Sierra”).

•

Parties can contract around the Mobile-Sierra doctrine by specifying in their
contracts that a new rate filed with FERC would supersede the existing contract
rate. United Gas Pipe Line Co. v. Memphis Light, Gas & Water Div., 358 U.S. 103
(1958).
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APPELLATE REVIEW OF FERC ORDERS
• FERC orders are only reviewable by a court of appeals, not a federal district
court. 16 U.S.C. § 825(b).
• Appellant must be an “aggrieved” party. Liquid Carbonic Indus. Corp. v.
FERC, 29 F.3d 697, 702 (D.C. Cir. 1994)
• Court of appeals reviews FERC orders under the “arbitrary and capricious
standard” of the Administrative Procedures Act. Alcoa Power Generating Inc.
v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011); Sithe/Independence Power
Partners, L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 1999).
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THRESHOLD QUESTIONS
1. Private contract or regulation?
Does the approval by FERC of a wholesale power contract
transform the contract into a federal regulation that cannot
be restructured in a bankruptcy case pursuant to a debtorin-possession’s rejection and assumption powers in
section 365? See Pa. Water & Power Co., 343 U.S. 414
(1952); California ex rel. Lockyer v. Dynergy, Inc., 375 F.3d
831 (9th Cir. 2004); Bos. Edison Co. v. FERC, 856 F.2d
362 (1st Cir. 1988)
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THRESHOLD QUESTIONS, CONT.
2. Jurisdictional clash between federal agency and
Article III court
a) Does FERC have concurrent authority over a Bankruptcy
Court’s decision to approve a debtor-in-possession’s decision
to reject a wholesale PPA in a chapter 11 case?
b) Does FERC lack any authority to review the Bankruptcy
Court’s decision to approve a debtor-in-possession’s decision
to reject a wholesale PPA in a chapter 11 case?
c) Are the foregoing questions dependent on a determination
that a breach of a wholesale PPA by a debtor party is a
breach of the contract, rather than a modification of the
contract?
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THRESHOLD QUESTIONS, CONT.
3. Is FERC’s power over the Bankruptcy Court’s authority to approve a
debtor-in-possession’s decision to reject or assume wholesale PPAs
dependent on any of the following factors?
a) Whether a debtor-in-possession files a motion under section 365 to reject
wholesale PPAs, and if so, what “business justification” by the debtor
advances in support of its request for Bankruptcy Court approval to reject
PPAs?
b) Whether a debtor-in-possession uses the chapter 11 plan process set forth
in chapter 11 of the Bankruptcy Code to restructure its wholesale PPAs,
including rejecting any such agreements in connection with the debtor’s
overall confirmation of its reorganization plan.
c) Whether a debtor-in-possession seeks to sell some or substantially all of its
business assets, including certain wholesale PPAs by assuming and
assigning such PPAs.
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BANKRUPTCY COURT JURISDICTION
• District Courts have original and exclusive jurisdiction of all cases
under title 11 of the United States Code (“Bankruptcy Code”). 28
U.S.C. § 1334(a).
• District Courts have exclusive jurisdiction over all of the property,
wherever located, of the debtor as of the commencement of the
bankruptcy case, and over all property of the debtor’s estate. 28
U.S.C. § 1334(e)(1).
• Bankruptcy cases may be referred by the District Court to the
Bankruptcy Court. 28 U.S.C. § 157. Today, District Courts have
provided for automatic referral of all bankruptcy petitions to the
Bankruptcy Courts.
• District Courts may withdraw the reference. 28 U.S.C. § 157(d).
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BANKRUPTCY COURT JURISDICTION, CONT.
•

A proceeding “arises under” the bankruptcy case if the rights adjudicated are
rights created by the Bankruptcy Code. Proceedings involving the rejection or
assumption of executory contracts with a debtor arise under section 365 of the
Bankruptcy Code. 28 U.S.C.
§ 157.

•

The filing of a voluntary bankruptcy petition operates as an automatic stay that
enjoins any counterparty from taking any actions against the debtor and against
any property that constitutes property of the debtor’s estate. 11 U.S.C. §
362(a)(1), (3).

•

Section 362 is not a jurisdictional statute per se, but the effect of section 362
enables a Bankruptcy Court to enforce its subject matter jurisdiction over the
debtor and property of the debtor’s estate.

•

The automatic stay does not apply to any actions or proceedings by a
governmental unit to enforce its police and regulatory powers. 11 U.S.C. §
362(b)(4).
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BANKRUPTCY COURT JURISDICTION, CONT.
• Section 541 is likewise not a jurisdictional statute, but it
does assist Bankruptcy Courts in ensuring that parties-ininterest respect property of the debtor that constitutes
property of the bankruptcy estate.
• Property of the estate includes “all legal or equitable
interests of the debtor in property as of the commencement
of the case.” 11 U.S.C. § 541(a)(1).
• Executory contracts, including wholesale PPAs, that a
debtor enters into prior to filing a bankruptcy case
automatically become property of the debtor’s bankruptcy
estate on the filing date.
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WHAT ARE EXECUTORY CONTRACTS?
• A contract is considered an executory contract if it meets
the following conditions:
– The debtor is a party to the contract;

– The contracting parties entered into the contract prior to the debtor’s
bankruptcy case (i.e., prior to the date on which the debtor filed its
chapter 11 petition (“Petition Date”)); and
– As of the Petition Date, there are mutual and material obligations owing
by each party to the other such that failure by one party to perform would
entitle the counterparty to stop performing on the contract.

• Generally, PPAs are executory contracts, and thus are
subject to the debtor’s right to assume or reject them under
section 365.
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TREATMENT OF EXECUTORY CONTRACTS DURING
THE CHAPTER 11 CASE PRIOR TO REJECTION
•

A debtor has the right, up until the confirmation of the reorganization plan, to seek
Bankruptcy Court approval on its decision to assume or reject an executory contract.

•

Prior to obtaining court approval of its decision, the debtor must continue performing in
accordance with the executory contract.

•

Failure to pay for purchased power delivered by the seller during the post-petition
period entitles the seller to an administrative expense claim pursuant to 11 U.S.C. §§
503 and 507.

•

Debtors cannot confirm a chapter 11 plan unless all administrative expense claims are
paid at the time of confirmation. 11 U.S.C. § 1129(a)(9). While administrative expense
claims are not classified in a debtor’s reorganization plan, such claims are entitled to
priority payment over general, unsecured claims.
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MOTION TO REJECT OR ASSUME PPAS BY
DEBTORS IN BANKRUPTCY COURT
• Section 365(a) of the Bankruptcy Code authorizes a Bankruptcy
Court to approve or deny a debtor’s decision to assume or reject an
executory contract.
• Bankruptcy Courts review a debtor’s decision to assume or reject a
contract under the “business judgment rule.”
• A debtor-in-possession public utility can seek Bankruptcy Court
approval for its decision to reject a PPA with a counterparty by filing
a motion with the Bankruptcy Court pursuant to FRBP 9014.
• Non-market pricing, oversupplies, and unfavorable payment terms
are all business justifications that a debtor may assert in support of
its decision to file a motion to reject a PPA.
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STANDARDS FOR PPA REJECTION
• Business Judgment Test (applied in Bankruptcy Court)
– Similar test applied to judicial review of corporate decisions outside
of bankruptcy.
– Bankruptcy Courts will approve decisions to assume or reject upon
a mere showing that the decision will benefit the debtor’s
bankruptcy estate.

• Enhanced Scrutiny Standard
– Requires a showing that the contract burdens the debtor’s estate, and that
after careful scrutiny, the equities balance in favor of rejecting the contract,
and that rejection would further the chapter 11 goal of successful
rehabilitation of the debtor. In re Mirant Corp., 378 F.3d 511 (5th Cir.
2004).

• Public Policy of Ensuring a Stable Energy Supply (FERC
Standard)
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STANDARDS FOR PPA REJECTION, CONT.
• How should a Bankruptcy Court consider public policy?
– On a PPA-by-PPA basis?
– On a debtor-by-debtor case (i.e., not all debtors will have the same
impact on the power markets)?
• Should the Bankruptcy Court consider the effect of rejection on project
financing? What about the effect on PPA counterparties?
• Are the issues and effects qualitatively different if the debtor is a power
seller versus a buyer?
• Are there special policy considerations for rejection of green power
PPAs?
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OTHER METHODS/SCENARIOS RE ASSUMPTION/
REJECTION OF PPAS IN BANKRUPTCY COURT
• Executory contracts may also be rejected pursuant to
confirmation of a plan of reorganization or plan of
liquidation. 11 U.S.C. § 1126(b)(2).
• However, a debtor’s chapter 11 plan cannot be approved
unless it satisfies section 1129(a)(6), which provides that, to
the extent a governmental regulatory commission has
jurisdiction over the rates of the debtor, such commission
shall have approved any rate changes in the plan,
otherwise such rate change in the debtor’s plan is
conditioned on the commission’s approval.
• What if a debtor utility wants to sell substantially all of its
assets to a third party, including certain of its PPAs?
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RAMIFICATIONS OF “REJECTION” BY A
DEBTOR
• Rejection equals breach. Rejection does not equal termination of the
contract.
• Rejection entitles counterparties to a general, unsecured claim based
on the existing terms and conditions of the PPA. 11 U.S.C. § 365(g).
• Upon Bankruptcy Court approval of a debtor’s decision to reject an
executory contract such as a PPA, the debtor no longer needs to
perform.
• A long-term PPA is critical to the development of a generation project in
need of project financing. Independent power producers that sell
electricity to public utilities that file for chapter 11 risk defaulting on their
project financing in the event the public utility is able to walk away from
its PPA by exercising its rejection rights in bankruptcy.
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EXCEPTIONS OR LIMITATIONS IN THE BANKRUPTCY CODE
ON A DEBTOR’S DECISION TO ASSUME OR REJECT DO
NOT EXTEND TO PPAS
• The Bankruptcy Code does not impose any limitations or exceptions
on a debtor’s right to assume or reject wholesale power contracts.

• Congress has, however, imposed limitations or conditions on a
debtor’s rejection rights in bankruptcy in other contexts. 11 U.S.C. §
365(h) (protects possessory rights of real property losses); § 365(i)
(purchaser protections in timeshare plans); § 365(n) (licensee
protections); § 365(o) (contracts with federal depository institutions
and regulatory agencies deemed assumed); see also 11 U.S.C. §
1113 (conditions on rejecting collective bargaining agreements).
• What then should Congress do, if anything, to reconcile the conflict
between the FPA and the Bankruptcy Code?
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Practical Considerations

1.

Appellate Process Will Continue on Question of FERC Jurisdiction
▪ In First Energy, briefing is complete in the consolidated appeals pending
in the Sixth Circuit Court of Appeals
▪ Oral argument in the appeals is scheduled for June 26 at 9 a.m. ET.

▪ In PG&E, in connection with Judge Montali’s entry of an amended
declaratory judgment on the jurisdictional disputes on June 12, multiple
notices of appeal have been filed to date
▪ Judge Montali has certified judgment for direct appeal to the Ninth
Circuit
▪ “Debtors and their advisors need to know whether they can utilize the tool
of rejection that Congress gave them, subject only to this court’s approval.
If FERC’s approval will also be necessary to facilitate their reorganization
efforts, they need to know sooner rather than later. The court [of appeals]
is encouraged to help with these complex challenges by expediting the
appeal of this very critical question.”
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Practical Considerations

2.

Even Following Appeals, Decisional Law May Remain JurisdictionSpecific
▪ Potential jigsaw puzzle of case law, depending on outcomes of PG&E
(Ninth) and First Energy (Sixth), coupled with the existing law from the
Fifth Circuit in Mirant
▪ Even if a circuit-level split results from subsequent decisions, US Supreme
Court will not necessarily grant certiorari and resolve issue
▪ Recent decision not to weigh in on standard for review of breakup fees
(from Energy Futures Holding) is one recent example of a circuit-level split
that Court elected not to review

▪ That said, given number of recent bankruptcy cases taken up by Court, as
well as significance of issue, particularly with respect to PG&E, might
suggest that review is potentially more likely
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Practical Considerations

3.

Bankruptcy Courts Also Likely Will Need to Address Impact of
Tempnology in Case-Specific Contexts
▪ As discussed earlier, in Mission Product Holdings, Inc. v. Tempnology, LLC,
No. 17-1657, the Supreme Court addressed in the licensing context the
scope of Bankruptcy Code Section 365, concluding that while the Code
provides that “the rejection of an executory contract . . . constitutes a
breach of such contract,” the debtor-licensor’s rejection of the license
“cannot revoke the license”
▪ Although the decision was specific to trademark licenses, the Court’s
reasoning applies more broadly, and bankruptcy courts likely will need to
determine its impact in other circumstances
▪ In context of PPAs specifically, courts will need to assess what a debtor’s
assumed breach under state law immediately prior to the commencement
of the bankruptcy would mean for rights of counterparties
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Practical Considerations

3.

Courts Likely Will Need to Address Impact of Tempnology in CaseSpecific Context (cont’d)
▪ For example, FERC may argue that the Tempnology decision
supports its continued exclusive jurisdiction over wholesale rates
under the FPA, even post-rejection, based on its decision in
Blumenthal v. NRG Power Mktg., Inc., 103 FERC ¶ 61,344, reh’g
denied, 104 FERC ¶ 61,211 (2003) (“NRG”).
▪ In that decision, FERC held that a bankruptcy court’s approval
of a request to reject a wholesale power contract “does not
preclude the Commission from making an independent
determination as to whether [the utility] must continue to
provide service” under the contract. 103 FERC ¶ 61,344 at 1.

60

Practical Considerations

4.

Regardless of Outcomes, FERC and Other Regulators Likely Will
Have Significant Role in Bankruptcy Proceedings Involving PPAs
▪ Even putting aside question of jurisdiction over rejection, FERC and
similar regulatory bodies likely will play a significant role in PG&E and
other similar future bankruptcies of similar debtors
▪ The federal and state regulatory regimes for post-reorganization debtors will
likely influence negotiations among stakeholders
▪ Even pre-plan, regulators may still attempt to exert influence over material
transactions, including potential sales of assets
▪ As one recent example, the Texas Public Utilities Commission (PUCT) played a
significant role in the Energy Futures Holding cases by virtue of its approval rights
over the sale of Oncor Electric (which was Texas’ largest regulated utility)

▪ The potential real-world impact of debtors’ decisions on consumers or endusers also will likely play a role in actual decisions by debtors whether to
attempt to reject PPAs as part of reorganization
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Practical Considerations

5.

Rejection Decisions Still Will Depend on Terms of Specific PPAs and
Economic Benefits/Burdens for Debtor
▪ Debtor must assume or reject any executory contract as a whole; cannot
cherry-pick individual terms
▪ Because a chapter 11 debtor may elect to reject any time prior to
confirmation of the plan of reorganization unless court sets earlier
deadline, PPA counterparties may find themselves in limbo for fairly
extended periods of time
▪ Prior to any determination by the debtor to reject an executory
contract, and although statute does not expressly address the
issue, the non-debtor party to the contract generally remains
contractually obligated to perform.
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Best Practices?

6. Best Practices?
▪

Know your partners. Try to assess bankruptcy risks at underwriting
stage (although admittedly difficult when dealing with long-term
agreements)

▪

Is half a loaf better than none? PPA counterparties may have to
consider consensually restructuring their prepetition agreements
while also litigating potential rejection disputes

▪

Hope for the best, plan for the worst. Particularly for debt and
equity investors in project deals, consider at outset how to structure
around impact of rejection of PPA by offtakers/counterparties
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QUESTIONS
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