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______________,
Per our conversation in which you stated that you wanted Mr. Plaintiff to be examined by Dr.
__________________, below are my standard pre-conditions for having my clients attend a
defense medical exam (DME):
(1) that Mr. Plaintiff will not complete any questionnaires or other documents (other
than a consent form or authorization to undergo the examination);
(2) that Mr. Plaintiff need not provide any documents, x-rays, MRIs, or any other items to
the defense medical examiner on the examination date (neither he nor my office possesses any
x-ray or MRI films or CT scans);
(3) that the defense medical examiner’s report (the “Report”) will be sent to counsel for
the parties simultaneously within twenty-one (21) days of the examination;
(4) that no lawyers will edit or participate in any way in the drafting of the Report;
(5) that you will assist me in arranging the discovery deposition of the defense medical
examiner and that, within two (2) days of receiving the Report, I can cancel the deposition
without any financial penalty;
(6) that on or before the date I receive the Report, you will provide me with the defense
medical examiner’s C.V., fee schedule, and any list of deposition and trial testimony he
maintains (or has maintained) for court purposes;
(7) that you agree to accept service of any discovery subpoenas I propound to the
defense medical examiner; and,
(8) that I have the right to call the defense medical examiner at trial if his testimony
proves favorable to Mr. Plaintiff.
Please let me know by replying to this message if you will agree to these conditions.
Thanks,
Eric
Eric N. Stravitz
Stravitz Law Firm, PC
4300 Forbes Boulevard
Suite 100
Lanham, MD 20706
O: 240-467-5741
F: 240-467-5743
E: eric@stravitzlawfirm.com
W: www.stravitzlawfirm.com
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STRAVITZ LAW FIRM, PC
CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION
As we have discussed, defense counsel has arranged for you to attend an examination
with a doctor he has chosen.
A defense medical examination is a procedure by which opposing counsel schedules an
examination for you with the physician of opposing counsel's choice. Although some of these
physicians can be fair, the purpose of a defense medical examination is often to gather
evidence against you.
For this reason, it is very important for you to be aware of the goal of the defense
attorney and not to provide ammunition which can be used against you. Please read the
following suggestions so that the doctor who will observe your behavior is more likely to write a
favorable report.
1.

Do not miss the appointment
If you fail to attend the defense medical examination, the insurance company will
conclude that you are an unreliable person and may, as a result, offer you less money (if
they choose to offer you any). In addition, the insurance company will probably try to
charge a non-appearance fee, which can be in excess of $250.00. So please notify me
immediately if you cannot attend your appointment so that it can be changed to a
convenient date.

2.

Do not be late
If you are late for your appointment, the doctor is likely to make a notation, which could
hurt you at trial, and, in addition, lateness is a factor which could prejudice the doctor
toward you.

3.

Entering and leaving the doctor's office
Many doctors have a policy of watching you enter or leave the office so that they can
compare your walking when you think that you are unobserved to your walking when
you know that the doctor is observing you. For this reason, you should be aware of the
possibility that the doctor is observing you before or after your appointment and you
should not exaggerate while walking in the doctor's office.

4.

Be pleasant
Do not be defensive and argumentative with the doctor. If you behave in such a
manner, it is likely that the doctor will note such behavior and, when later testifying, will
comment regarding such behavior. This would make you look bad in front of the jury.

Exhibit B

5.

Be truthful
Do not think of what the best response is to a doctor's question or what the doctor is
"really after." Instead, it is essential that you tell the absolute truth at all times
regardless of whether you think the answers will help or hurt you.
When the doctor asks how you are, don’t say “fine” if you are not fine.

6.

Be sure to tell the doctor what is (or was) really wrong with you
Tell the doctor exactly what does (or did) bother you. While it is important not to make
up or exaggerate symptoms, it is just as important to inform the doctor regarding your
true complaints.
If you are not in pain at the moment the doctor is examining you but are generally in
pain __ times per week or per day, make sure you tell him this.
Because the doctor is likely to summarize the history that you reveal to him in his
report, it is vital that you communicate what your actual problems are (or were). If
you fail to mention a problem, the insurance company will use the doctor's report to
contradict you if you later claim that this problem resulted from the event that injured
you. Please review your medical history before the appointment so that you can
accurately relate it to the doctor.

7.

The physical examination
If anything hurts, say “ouch.” Otherwise the report will read “Did [insert motion]
without difficulty.” Also, once you say “it hurts” don’t let the doctor push you further.
You aren’t there to become even more injured.

8.

But do not exaggerate
A good defense attorney feasts upon clients/plaintiffs who exaggerate. Doctors are
aware of the pain patterns which individuals should exhibit for certain injuries and will
make notations if your responses are exaggerated or inappropriate. For this reason, it is
most important for you to be honest with the doctor, and to honestly describe the
problems which you are experiencing without exaggeration.

9.

Review your medical history before the appointment and, if asked, make sure you reveal
your complete history
You will probably be questioned about your medical history, which should include all
past medical problems, illnesses and injuries.
If your medical history includes a matter that is relevant to your current injuries and you
do not, when asked by the doctor, reveal it, the failure will most likely have a negative
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affect on your case. If your medical history is very significant (for example, you had an
operation on a body part you injured in this case) and you attempt to mislead the doctor
about it, you may lose your case.
10.

Accurately respond to any questions regarding other accidents or injuries
Like your previous medical history, the failure to respond to a doctor's questions
regarding other accidents or injuries could provide opposing counsel with strong
ammunition during trial. If requested to discuss other accidents or injuries with the
doctor, do not try to “help yourself” by failing to include other accidents or injuries.

11.

Do not question the doctor about his role with the insurance company or defense
attorney.
Show the doctor respect at all times.

12.

Do not discuss how the event that injured you took place, other than to describe the
mechanics of your injury.
If you were in a car crash, you may tell the doctor what happened to you inside the car
at the time of the crash. But you should not discuss how or why the crash took place. If
you slipped and fell, you may tell the doctor what part of your body struck the ground,
but you should not discuss the reason(s) why you fell. Similarly, you should never
discuss how much you believe your case is worth or whether or not you want to settle
your case.

13.

Don’t fill anything out other than a simple authorization to be examined.
No questionnaires. Blame your unwillingness on me.

14.

Time the amount of time you spend with the doctor
If you can accomplish this discreetly, wear a watch to the defense medical exam and
note the amount of time that the doctor spends with you. Then record this amount of
time after you have left the doctor's office.

Kindly contact me before you attend this examination if you have any questions about
the upcoming examination or the contents of this letter. Also, after you are done with the
examination and out of the doctor's office, take notes on anything that you think was
inappropriate or strange. Lastly, if you have a problem with anything that this doctor does,
please find a place where you can talk privately and call me immediately at 240-467-5741
(office) or 202-____-________ (cell). Thank you.
Sincerely,
/s/
Eric N. Stravitz
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DOCUMENT SCHEDULE
Definitions
1.

The terms you and your include(s) the deponent, Clifford Hinkes, M.D., and/or

any other entities of which you are the whole or majority owner and/or shareholder, and/or all
of his/its agents, servants, employees, representatives, staff, accountants, and/or bookkeepers.
2.

Document includes a writing, drawing, graph, chart, photograph, recording,

PowerPoint presentation, and/or other data compilation and/or file from which information
can be obtained and translated, if necessary, through detection devices into reasonably usable
form(s). Thus, if something on a computer is responsive to one of the requests below, it should
be produced in paper format or on a disc containing the responsive computer/electronic file.
3.

GEICO refers to Government Employees Insurance Company.

4.

This case refers to Plaintiff v. Defendant, In the Circuit Court for Montgomery

County, Case No. 000000-V.
5.

Defense related activities include (1) an independent medical examination

and/or records review conducted at the request of a defense attorney, defense attorney’s law
office, defendant, and/or an insurance company; (2) the preparation of a report of an
independent medical examination and/or records review requested by a defense attorney,
defense attorney’s law office, and/or an insurance company; (3) preparation for trial testimony
to be given as a defendant’s expert witness (this includes trial testimony given at a deposition
or live at trial); and/or (4) deposition and/or trial testimony given as a defendant’s expert
witness (this includes trial testimony given at a deposition or live at trial).
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Instruction
As long as they are accurate reproductions, copies of the requested documents may be
produced in lieu of original documents.
Document Requests
1. Any and all documents that set forth your fee schedule in existence for the current
year and for the past three years for performing the following services:
a.
b.
c.
d.
e.
f.

“Independent Medical Examination”;
Written report of medical findings;
Review of medical records;
Hourly rate for deposition;
Hourly rate for in court testimony; and
Hourly rate for trial preparation with counsel.

2. All bills issued by you, your staff, and/or your office for work done on this case.
3. All of your income tax records related to defense related activities from the last three
(3) years including, but not limited to, all I.R.S. 1099 forms and W-2 forms.
4. All of your income tax records related to defense related activities performed for
and/or at the request of GEICO (this includes work done at the request of anyone working for
GEICO and/or any of GEICO’s insureds, such as attorney Andre M. Forte, Esq. in this case) from
the last three (3) years including, but not limited to, all I.R.S. 1099 forms and W-2 forms.
5. Any lecture materials, documents, or other materials you have provided to any group
to which you have lectured within the last three years that refer and/or relate to (1) the
medical conditions at issue in this case, (2) independent medical examinations, (3) causation for
injuries claimed in personal injury cases, and/or (4) soft tissue injuries.
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6. Any advertising and/or promotional materials that reflect the services you have
offered to any attorney, law office, and/or insurance company.
7. Any lists of your testimony prepared in order to comply with Federal Rule of Civil
Procedure 26 (a)(2), regardless of when prepared, in your possession, custody, and/or control.
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DOCUMENT SCHEDULE
DEFINITIONS
1.

GEICO refers to Government Employees Insurance Company.

2.

Document includes a writing, drawing, graph, chart, photograph, recording,

PowerPoint presentation, spreadsheet, and/or other data compilation and/or file from which
information can be obtained and translated, if necessary, through detection devices into
reasonably usable form(s). Thus, if something on a computer is responsive to one of the
requests below, it should be produced in paper format or on a disc containing the responsive
computer/electronic file.
3.

This case refers to Plaintiff v. Defendant, In the Circuit Court for Montgomery

County, Case No. 000000-V.
4.

Defense related activities include (1) an independent medical examination

and/or records review conducted at the request of a defense attorney, defense attorney’s law
office, defendant, and/or an insurance company; (2) the preparation of a report of an
independent medical examination and/or records review requested by a defense attorney,
defense attorney’s law office, and/or an insurance company; (3) preparation for a discovery
deposition taken by plaintiff’s counsel; (4) preparation for trial testimony to be given as a
defendant’s expert witness (this includes trial testimony given at a deposition or live at trial);
and/or (5) deposition and/or trial testimony given as a defendant’s expert witness (this includes
trial testimony given at a deposition or live at trial).
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INSTRUCTIONS
1.

As long as they are accurate reproductions, copies of the requested documents

may be produced in lieu of original documents.
2.

The attached Certification Pursuant to Maryland Rule of Evidence 5-902 should

be fully completed if GEICO does not want to send a representative to trial to testify about
the Document Requests.
DOCUMENT REQUESTS
1.

Any and all Federal Form 1099-Misc issued to Clifford Hinkes, M.D. and/or

Montgomery Orthopaedics, PA for the years 2011-2014.
2.

Any and all other documents that show the amount of money that GEICO has

paid to Clifford Hinkes, M.D. and/or Montgomery Orthopaedics, PA for the years 2011-2014.
3.

Any and all Federal Form 1099-Misc issued to Clifford Hinkes, M.D. and/or

Montgomery Orthopaedics, PA for the years 2011-2014 for defense related activities he has
performed.
4.

Any and all other documents that show the amount of money that GEICO has

paid to Clifford Hinkes, M.D. and/or Montgomery Orthopaedics, PA for the years 2011-2014 for
defense related activities he has performed.
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CROSS-EXAMINATION OF RICHARD CONANT, M.D.
Eric N. Stravitz
STRAVITZ LAW FIRM, PC
REVIEW FILE!!!
MOVE TO STRIKE ANY OPINIONS BASED ON WHAT HE BELIEVES OTHER HCPs WERE
THINKING
VOIR DIRE – CROSS-EXAMINATION
--The last time you were actually the surgeon of record for an orthopedic patient was
somewhere in the 1980s or early 1990s, correct?
--Kurtzman v. Akhras; 14:8-11, Binder: 1
--Right now, we are in the office of Summit Orthopedics, correct?
--Let me show you Exhibit ___ 1, an image of the current webpage of Summit
Orthopedics’ that shows its health care providers.
-- Binder: 2
--You are not listed as a health care provider on Summit Orthopedics website,
correct?
--In fact, you are not mentioned anywhere on the Summit Orthopedics website
--And you are not listed as a treating physician on ANY doctor’s office’s website,
correct?
--You don’t see more than ___ patients a week anymore who come specifically
to YOU – not the current Summit Orthopedic physicians -- for treatment.
--You became Bd. Certified in 1971, correct?
--And you haven’t had to take the recertification exam since 1971 because you were
grandfathered in, correct?
-- Kurtzman v. Akhras; 14:12-18, Binder: 1
--This means that you have not had to take the test since 1971 in order to claim that
you are Board Certified.
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--and that was 47 years ago.
--Do you still have hospital privileges at Sibley Memorial Hosp. and Suburban Hosp.
--Having hospital privileges means you can admit patients at those hospitals,
correct?
--YET You haven’t admitted a patient to Sibley Mem. Hosp. or Suburban Hosp. in at
least 20 years, correct?
--Kurtzman v. Akhras; 14:19-15:3, Binder: 1
--In any event, you have not admitted any patients to a hospital in the last 15 years?
--(Rhodes v. WMATA, 43:5-8), Binder: 3
--[If he says operations are all done outpatient now]: “Dr., aren’t some orthopedic
patients still admitted to hospitals??”
--And to be clear, you are not operating on patients at hospitals OR outpatient
facilities these days are you?
--In fact, if a patient needs surgery, you will refer them to one of your partners or
another surgeon, correct? Haines v. Robinson, (13:10-13), Binder: 4
--[IF TEAM PHYSICIAN BROUGHT UP]
--You haven’t been a team physician for any team in 28 years?
--(Rhodes v. WMATA, 46:3-7 , Binder: 3– re American U only)
--Kurtzman v. Akhras; 15:4-7, Binder: 1– re not being a team physician generally)
--[IF ASST. PROF. @ G-TOWN UNIV. BROUGHT UP]
--You were never paid by G-Town, correct?
--(Rhodes v. WMATA, 44:14-21), Binder: 3
--You do not have an office @ G-town that you use?
--Kurtzman v. Akhras; 15:13-15, Binder: 1
--You have not taught a single day of school at any medical school in AT LEAST
the past 12 years, correct?
--Kurtzman v. Akhras; 15:16-19, Binder: 1
--In fact you haven’t had any responsibilities with Georgetown whatsoever in the
past 12 years, correct? (Rhodes v. WMATA, 44:14-19), Binder: 3
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CROSS-EXAMINATION
NOT INDEPENDENT
--Not hired by the Court

(Kurtzman v. Akhras: 27:16-18), Binder: 1

--Hired by defense counsel, Mr. Livio
--Saw Mr. Plaintiff only once: on 4/19/18
--Medical Exam, Binder: 5
--Never saw him as a treating doctor
--No physician/patient relationship w/Mr. Plaintiff
--Didn’t see her to render advice to him
--Purpose was not for TREATMENT, BUT TO MAKE REPORT AND TESTIFY
--Here the interested party is the DEFENSE
--You can’t be held personally accountable to Mr. Plaintiff as his physician
could be
--You’ve worked for Mr. Livio before
--How many times
--Too many times for you to count
--Well, you testified in a case called Freeman v. Marteja that could have testified for
Mr. Livio more than a half-dozen times in any one year, correct.
--Freeman v. Marteja; 43:24-44:5, Binder: 6
In fact, you just testified for Mr. Livio in Haines v. Robinson on 10/29/18, correct?
-- Binder: 4
--You’ve worked for Atty’s working at Mr. Livio’s office before
--Lynn Ahlers
--Maurice Jagne-Shaw

1x

(Kurtzman v. Akhras: 30:1-6), Binder: 1
(See Westlaw Expert Evaluator Report), Binder: 7
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--Timothy Smith
--John Ghiardi
--Katie Glasgow
--Jeremy Ransone
--Alexander Williams, III
--Jennifer Lancaster
--Charles Brumskine
--Tom Medford
--Richard McBurrows

(See Westlaw Expert Evaluator Report), Binder: 7
(See Westlaw Expert Evaluator Report), Binder: 7
1x
(See Westlaw Expert Evaluator Report), Binder: 7
(Kurtzman v. Akhras: 30:16-17), Binder: 1
(Kurtzman v. Akhras: 30:18-19), Binder: 1
(Kurtzman v. Akhras: 30:20-21)
(Kurtzman v. Akhras: 31:1-2), Binder: 1
(Kurtzman v. Akhras: 31:3-9), Binder: 1
It is possible you had cases with him, correct?
(Kurtzman v. Akhras: 30:10-14)
1x
(See Westlaw Expert Evaluator Report), Binder: 7
3x – including against my client Ms. Kurtzman, correct

5x

--Arren Waldrep
--Neil Dachis
--Tim Fitzmaurice
--Testified 1x
(See Westlaw Expert Evaluator Report), Binder: 7
--Records Review
--Defense Medical Examination

--Your assumption in cases like this is that the defense agreed to retain you, in other words,
that you were not retained by agreement of both sides, correct?
--( Kurtzman v. Akhras 32:17-33:1), Binder: 1
454 CASES
--I had a Lexis/Nexis search run for Richard Henry Conant, M.D. on 10/19/18
-- Binder: 8
--That’s you, correct?
--According to that Lexis/Nexis search you’ve testified in 454 cases? [give copy]
-- Binder: 8
--Do you dispute this number?
--Nearly all of them were for the DEFENSE, correct?
--You keep a LIST OF CASES in which you testify in court or by videotaped deposition for each
year, correct?
--This list does not include discovery depositions, correct?
-- Binder: 9
--2013: 19 times
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--2014: 15 times
--2015: 17 times
--2016: 17 times
--2017: 13 times
--(Rhodes v. WMATA, 37:4-38:5)
--And from 2006-2013 you testified in at least 233 trials, correct?
--(Freeman v. Marteja, 38:16-19), Binder: 6
--(Rhodes v. WMATA, 38:12-39:2), Binder: 3
--So adding up 2013-present plus 2006-2013, you’ve testified over 300 times in court
or by videotaped deposition since 2006, correct?
--(Rhodes v. WMATA, 39:3-6), Binder: 3
LITIGATION ACTIVITY ON BEHALF OF DEFENSE INTERESTS
1099s
--When you are paid by an entity, like Mr. Livio’s office, to do an evaluation of a
plaintiff in IRS document called a 1099 is generated, correct? This is req’d by IRS?
--(Rhodes v. WMATA, 40:8-13)
--You keep track of those 1099s as they show your gross billings, correct?
--(Rhodes v. WMATA, 40:2-7)
--When I last cross-examined you in June of 2011, I showed you your 1099s from 2010
and an itemization of them and we agreed that according to your 1099s for 2010, you
generated fees of $388,854.84 from forensic/lawsuit related activity.
-- Binder: 10, (Kurtzman: 34: 6-7, Binder: 1)
--And with all of those 1099s, the only one you could identify as coming from a
plaintiff’s firm was ONE from Saiontz and Kirk, correct?
-- Binder: 10 (Kurtzman: 34: 6-21, Binder: 1)
[NOTE: The 1099s came from Richard J. Edwards v. Hi-Tech Electric, L.L.C., et
al.;
Superior Court Civil Action No.: 2009 CA 006244 B;
Defense counsel: Julia Z. Haller, Esquire.]
--And that was just a SNAPSHOT of one year
--And you’ve been hired by defense lawyers to do this work since the 1990s, correct?
--Lexis Search, Binder: 8
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--Now, the defense work that you do includes:
--examining personal injury Plaintiff’s
--reviewing their records,
--meeting with defense attys
--giving depositions
--testifying at trial
--And this 388K was just for 2010, correct?
--(Rivera-Guatemala v. West, 56:12-57:10), Binder: 11
--In 2011, your 1099 income from forensic/lawsuit related work was 500K.
--(Rivera-Guatemala v. West, 57:17-20), Binder: 11
--In 2012, that figure was 490K?
--(Rivera-Guatemala v. West, 58:6-8), Binder: 11
--In 2013…586K (Rivera-Guatemala v. West, 41:10-12), Binder: 11
P v. D
--You would agree that the examinations
for the defense?

that you perform for lawsuits are at least 95%

--If he DISAGREES: Can you identify one examination that you’ve done in the
past 3 years at the request of a plaintiff’s attorney?
--Well your testimony in lawsuits is at least 90-95% for the defense?
--(at least 90%, Kurtzman: 35:11-19, Binder: 1)
--At least 90% for the defense (in 2012)
-- Nesbit v. Church of Jesus Christ (45:15-17), Binder: 12
--( Kurtzman: 35:7-9, Binder: 1)
--For years you have done 100-150 medical examinations of plaintiffs in lawsuits for
defense interests, correct? (Rhodes v. WMATA, 30:14-20)
--You gave that estimate in 2014, correct? (Rhodes v. WMATA, 31:3-5), Binder: 3
--You gave that estimate in 2015, correct? (Rhodes v. WMATA, 31:6-8), Binder: 3
--That’s 2-3 medical examinations of plaintiffs per week
--Nesbit v. Church of Jesus Christ (46:2-3), Binder: 12
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--You’ve testified in the past that you spend on average 2-3 hours evaluating, reviewing
records, and writing your report when you see a patient for defense interests, correct?
--(Rhodes v. WMATA, 32:6-16), Binder: 3
--So you agree that when you testified in 2014-2016, you were grossing somewhere between
$100,000-150,000 just for providing the 2-3 hours per medical examination, NOT including
testifying at depositions and at trials. (Rhodes v. WMATA, 32:17-33:14), Binder: 3
--And you testified in 2014, 2015, & 2016 that you also did 50-100 record reviews of
plaintiffs for defense interests per year, correct? (Rhodes v. WMATA, 33:9-12), Binder: 3
NOT SURGEON OF RECORD
--You have not been the surgeon of record on a patient since the early 90s, correct?
(Rhodes v. WMATA, 42:14-18), Binder: 3
--Surgeon of record means you are the lead surgeon and responsible for the surgery,
correct? (Rhodes v. WMATA, 42:19-21), Binder: 3
--You haven’t participated in any operations recently, correct? (Rhodes, 42:22-43:4),
Binder: 3
HE KNEW HE MIGHT TESTIFY HERE
--When you were hired for this case, you knew that you MIGHT have to testify in this
case, correct? (Rhodes v. WMATA, 30:2-5), Binder: 3
STILL WORKING FOR THE DEFENSE
--You are still seeing patients at the request of defense attorney’s correct?
--(Rhodes v. WMATA, 31:9-11), Binder: 3
GO OFF RECORD -----------------------------------------------------------------------------------------STATE FARM QUESTIONS
--Earlier when I said defense interests I meant “insurance companies” or “law firms that
do insurance defense work”
--You understood that, correct?
--From State Farm Mutual Automobile Ins. Co. alone in 2010, you generated fees of
$139,746.34
-- Kurtzman: 39: 1-7, Binder: 1
--From State Farm Fire & Casualty Co. alone in 2010, you generated fees of $36,362.50
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-- Kurtzman: 39: 8-10, Binder: 1
--Going back to at least 1993: 198K from State Farm Mutual Auto + 78K State Farm
Fire = $276,000 from State Farm Entities
--1994: 241K from State Farm Mutual Auto + 92K SFF = 333K SF entities
--1995: 216K from SFMAIC + 55K = 271K SF entities
-- Binder: 6
--Of your 1099 earnings in 2011, 208K was paid by State Farm entities.
--Freeman v. Marteja, 40:22-41:3, Binder: 6
--Of your 1099 earnings in 2012, 125K was paid by State Farm entities.
--Freeman v. Marteja, 41:15-22, Binder: 6
--Of your 1099 earnings in 2013, 103K was paid by State Farm entities.
--Freeman v. Marteja, 42:1-8, Binder: 6
--You understand that Mr. Livio is directly employed by State Farm
--Well you know that he works for Timothy S. Smith & Associates?
--And you are aware that Timothy S. Smith & Associates is in-house counsel for State
Farm Insurance Company, correct
--DIDN’T you learn that when I cross-examined YOU in 2011? (Binder: 1)
--You claimed then not to know that the defense atty in that case, Neil Dachis, was
employed by State Farm (Kurtzman: 39:11-18, Binder: 1)
--I showed you a letterhead from Mr. Dachis from your OWN FILE (Kurtzman: 39:19-40:4,
Binder: 1), Letterhead, Binder: 13
--I asked you to read from the letterhead on that letter what it said under TIMOTHY
S. SMITH & ASSOCIATES, ATTORNEYS AT LAW
--All the attorneys that I asked you ABOUT EARLIER have at some point been employed at that
office BY STATE FARM, correct?
--(39-40)
--see also, letterhead
--In fact, all of the attys in his office are State Farm employees
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--Beyond even those lawyers, you’ve testified for other lawyers not in that office when
they represent State Farm’s interests, correct?
--You testified for State Farm in
--[SEE CONANT’S OWN LISTS] (Binder: 9)
--Butler v. State Farm, Super Ct., 2008 CA 834 for Tom Talbott
--Hill v. State Farm Mutual Auto Ins. Co., 21-C-98-5532-CN, Circuit Court for Wash.
Co.
--Hammond v. State Farm, Case No. 97-17665, Circ. Ct. for PG Co.
--In fact, you have done medical examinations of Plaintiff’s for State Farm for over 27
yrs.? (Binder: 9)
--Well, when I asked you in 2011 if you had been doing medical examinations for
State Farm for over 20 years, you said it was certainly possible, correct? (Kurtzman: 42:814, Binder: 1)
--So you did not dispute that then?
--Are you disputing it now? Do you have new information?
--When I cross-x you in 2011, you agreed that State Farm was your largest single
source of income? (Kurtzman: 43:17-20, Binder: 1)
--I gave you the materials I was relying on to make that statement, correct?
--Did you EVER DISPROVE IT?
--You agreed at that deposition that it was possible that STATE FARM was the largest single
source of your income over the past 15 years leading up to 2011. (Kurtzman: 43:21-44:6,
Binder: 1)
--Did you ever DISPROVE THAT?
--Can you think of any other single source that has paid you more than STATE
FARM??
--This has been true over the past 15 years, correct?
_____________________________________________________________________
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END STATE FARM -- # of CASES
--You intend to keep earning money doing work for defense interests, correct?
--You intend to keep earning money doing work for attorneys in Mr. Livio’s office
--Do you plan on giving up this work tomorrow?
--You’ve testified in cases pending in Parish of Jefferson, LA (Kurtzman: 46:6-8, Binder: 1)
--In New Mexico (46:12-14)
--In El Paso, TX (46:18-20)
--In Boston, MA (47:3-7)
--In Dauphin Co., PA (47:3-7)
--In Cabell Co., WV (47:15-18)
--Your only office has been HERE for the past 37 years, correct?
--(Kurtzman: 48:7-14, Binder: 1)
--So you have not treated any patients in those places in the past 37 years?
--You’ve traveled to perform evaluations of Claimants in WC cases, correct?
(Kurtzman: 48:15-49:11, Binder: 1)
--Those were also for defense interests, correct?
--For the Employer, not the Claimant
--You have testified in cases pending in
Maryland in PG Co., Howard, Co, Mont. Co., Queen Anne’s Co., Charles Co.,
Allegeny Co., Calvert Co. (Kurtzman: 47:19-48:2, Binder: 1)
--You’ve testified many times in cases pending in DC Superior Ct. (48:3-5)
______________________________________________________________________
[PROBABLY NOT WORTH IT]
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--According to your LISTS OF TRIAL TESTIMONY. (Binder: 9)
--2010 – 35 cases
--one for a case in Parish of Jefferson, LA
--2009 – 41 cases
(Rivera-Guatemala v. West, Binder: 11)
--one was a case in NM
--one was a case in El Paso Co., TX
--2008 – 24 cases
--one in Fulton Co., GA
--one in Boston, MA
--one in Dauphin Co., PA
--2007 – 28 cases
--2006 – 25 cases
--2005 – 22 cases
--one for a case in Cabell Co., WV
--one for a case in El Paso Co., TX
--BTW – According to the writing on those lists, they include only trial testimony either
live or by videotape, correct?
--They don’t include all the cases in which you’ve given discovery deposition testimony
--And I’m not going to go through every year, but generally from 1995 to 1999 you
testified about 44-45x/year?
----Lozano-Rosa v. Archdiocese; 112:7-13
_____________________________________________________________________
CHARGES FOR THIS CASE – FEE SCHEDULE (Binder: 14)
--You charged at least $2,475 for your work on Mr. Plaintiff’s case, correct?
--How long did you take to review his records and write his report?
--$475/hour
--According to your CURRENT FEE SCHEDULE, you charge
--$475/hour for what you and defense counsel call an independent medical exam
--$2,000 for a deposition for trial purposes
--AT LEAST $3,500 for trial testimony
--How much time did you spend doing those things regarding Mr. Plaintiff?
--Did you meet with Mr. Livio at any time before THIS deposition/your trial testimony began?
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--What did you charge for that meeting?
--What are your total charges to date?
--Does that include preparation for your testimony today?
--Does that include your testimony today?
--You have not billed for that yet, correct?
--What are you charging for your testimony today?
--Earlier we discussed that the office we are in is known as Summit Orthopedics, correct?
--Summit Orthopedics has an orthopedic surgeon, spine specialist named Dr. Michael
Goldsmith, correct?
--he treats patients with neck and back pain
--he operates on them when necessary
--The money you receive from doing work for defense attorneys goes to your own
professional corporation: Richard H. Conant, M.D., P.A.
--NONE of it goes to Summit Orthopedics, correct? (52:4-12), Binder: 1
15 MINUTES
--According to Mr. Plaintiff, you spent 15 minutes in the examination room with him. Do you
dispute that? (52:13-53:6), Binder: 1
--When I asked you that question regarding Professor Kurtzman you were unable to
dispute it because you testified that you did not keep those records, correct?
--(52:13-53:6), Binder: 1
--No one has stopped you from timing your examinations for THE DEFENSE and
including that timing in your reports, correct?
--Mr. Plaintiff also reported that you spent 15 minutes with him in the examination
room?
--I assume you have no basis to dispute that timing either, am I correct?

--How much $$$ bill from work for DEFENSE COUNSLE including the exams, the reports,
depositions, and trial testimony per year?
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--If “I don't know?”
--Have you been asked that question in the past by other lawyers?
--The reason you don't want to answer that question is because you know it will
paint you as a hired gun
--% of income from lawsuit related activities when hired by the defense
--[IF HE SAYS HE DOESN’T KNOW]
--You were asked about this on 12/15/10 and you said “I am in the process of trying
to verify with greater accuracy how much I make doing this type of work but I don't
have those figures available now.
--Hines v. DC; 32:22-33:17, Binder: 16
--So 6 months later, you still can’t answer that question, correct?
--[To show he makes over 700K/yr:] BUT you don’t earn the majority of your
income from medico-legal work, correct?
--Hines v. DC; 32:19-21, Binder: 16
LOCATIONS OF DMES
--In the past 10 years, have you done examinations for defense interests in locations other
than Chevy Chase, MD?

LACK OF CONVERSATIONS
--You did not ask his co-workers if he threw up shortly after the collision?
--You only reviewed records and examined him that one time…long after the collision?

IF HE DIDN’T REVIEW HIS DEP TRANSCRIPT
--You didn’t review his DEP transcript
--if AGREES → stop
--if DISAGREES
--So you are aware that he testified under oath at her deposition that since this
collision he___:
----

Exhbit E

______________________________________________________________________
PHOTOS OF CAR–[ONLY IF HE REFERENCES PHOTOS OF CAR CONTAINING PLAINTIFF]
--Do you agree that expert witnesses must be fair and impartial?
--So you agree with the American Academy of Orthopaedic Surgeons that “An
orthopaedic surgeon who provides oral or written expert testimony or expert medical
opinions shall provide these statements in a fair and impartial manner”?
-- Binder: 15
--In the Kurtzman case there was significant visible property damage to the cars
involved and you DID NOT RECALL defense counsel showing you the pictures
depicting that property damage to you, correct?
--(55:17-19), Binder: 1
--And when you testified in Professor Kurtzman’s case, you said “I don’t really rely too
much on property damage,” correct? (61:4-8)
--And then in Rivera-Guatemala v. West your sworn testimony was that the amount of
property damage is not relevant to your medical opinion at all, correct? (@ 68:7-9),
Binder: 1
--But it was important in this case for you to mention the photos of the PLAINTIFF vehicle,
correct?
--So you rely on the photos showing the cars when you perceive that they help your
side, correct?
--..but NOT when they DO NOT help your side, right?
--You do not know if there is a correlation between the velocity of an impact and the
injuries someone sustains in a motor vehicle collision?
--(Rivera-Guatemala v. West, 68:1-6), Binder: 11
--In any event, the velocity of impact is not relevant to your medical opinion, correct?
--(Rivera-Guatemala v. West, 68:12-15), Binder: 11
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--Don’t you think it’s unfair to point out only things that only assist the
defense???
--[IF HE SAYS IT DOESN’T MATTER WHETHER HE SEES IMAGES OF PD]
--So are you saying that he shouldn’t in the future show you photos of cars where
there is little or no damage because the images are meaningless?
______________________________________________________________________
DME REPORT
--Earlier, you referred to a report you prepared for this case (Binder: 5)
--You prepared it at the request of Mr. Livio
--You understood before you prepared it that your report could have important
consequences for Mr. Plaintiff, correct?
--You understood that people who believe they are injured can be emotionally vulnerable?
--You understood generally that people with injuries might receive a fair result or not, based
on your reports?
--Do you start out with a particular opinion in mind?
--Do you attempt to reach an opinion that will please those who hire you?
--Do you agree that you should strive for objectivity and fairness in your report?
--Do you agree that you should strive for objectivity in your in your testimony?
--You expect that if there is relevant information, regardless of which side it helps,
defense counsel will provide it to you?
--You reviewed the records provided to you by defense counsel carefully, correct?
--You reviewed Mr. Plaintiff’s medical records carefully.
--Do you have those records with you today?
--You could not be bothered to have them with you?
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[PROBABLY DON’T ASK] MISTAKES IN REPORT -- NOT IN CHRONO ORDER
--When you write your report you write it in chronological order, correct?
--Here you started DC Fire and EMS
--Then WHC
--Then Police & Fire Clinic
--So you did not know that Mr. Plaintiff went to the Police & Fire Clinic 1st
--Then he went by ambulance to WHC
IF HE DOES NOT HAVE THE RECORDS WITH HIM
--Do you have Mr. Plaintiff’s collision-related records with you today?
--Isn’t that unusual?
--So you have seen—and continue to see—so many plaintiffs for defense interests
that it has become too burdensome to retain them until you testify?
--[If he says: All the records are referenced.]: But not everything in those records is
referenced in your report, correct?
--And in fact, you often cherry pick what you put in your report so that the report is
more favorable to the defense.
PFC CLINIC – 7/28/16
--You ONLY wrote a single sentence about his visit 7/28/16 visit to the PFC Clinic in
your report, correct? (Binder: 5)
--The sentence reads “On July 28, 2016, Mr. Plaintiff also presented to the Police and
Fire Clinic, PFC, where examination of his head was reported to be atraumatic and
his neurological function to be normal.” (Binder: 5)
--But on that visit to the PFC, it was noted in the PFC’s records that he had:
--“a diagnosis of a closed head injury with vomiting” correct?
--He had “7/10 pain” REPORTED in his head and neck, correct?
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--The pain was described as SHARP
--Tenderness to palpation (touching) of the lumbar paraspinal muscles (low back)
--+ for Pain in low back
--He had taken 2 200 mg of IB.
--He followed the instructions of the WHC and followed up with his physician at PFC,
correct?
--PFC referred him to Dr. Moore at the Neurology Center, correct?
PFC 8/1/16
--Kept him out of work
PFC 8/8/16
--Kept him out of work
--He reported LBP that had worsened over the past few days. Still having headaches.
--[Following IS in Conant’s report:] HX of closed head injury & referral to neurologist
PFC 8/17/18
--Sick duty until 8/23/18
--Start PT
--Cyclobenaprine
--IB 800mg
--Oxycodone-acetaminophen
When he was seen by Dr. Moore on October 12, 2016, he was still undergoing PT?
He did not complete PT until October 20, 2016, correct?
When he saw you on 4/18/18, he told you that he was having persistent discomfort at the
thorocolumbar junction area especially when trying to get in and out of his work vehicle,
correct?
--Where is the thorocolumbar junction?
--No neck complaints
NO ILLNESS THAT MORNING PRE-COLLISION
--No mention in your report that he was feeling ill on the morning of 7/28/16 BEFORE
this collision?
NO HEAD, NECK OR BACK PAIN PRE-COLLISION
--No mention in your report that in the months leading up to this collision he was having
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ANY head, neck or back pain?
END
NO SIGNIFICANT PRIOR SYMPTOMS
--Your report does not reveal any complaints to Mr. Plaintiff’s head, neck or back in the
months leading up to this collision, correct?
IF HE HEDGES
--DR. CONANT IS HE LYING OR ISN’T HE???
IF HE BLAMES SOME PSYCHOLOGICAL CONDITION (he can’t do this under the FRE)
--Is Mr. Plaintiff delusional?
--You aren’t a psychologist or psychiatrist are you?
--You didn’t suggest to Mr. Livio that he have Mr. Plaintiff evaluated by a psychologist or
psychiatrist did you?
--None of his HCPs in this case referred to him as a malingerer did they?
--None of them referred to him in any way negatively, did they?

GENERAL QUESTIONS RE MALINGERING
--Did you talk to his family, friends or co-workers to find out if he could be believed?
--IF HE SAYS IT WOULDN’T HELP
--In making a medical decision, wouldn’t it be helpful to know whether the history
given by S.Plaintiff is accurate?
--If they confirm what he said [
has given?

], wouldn’t that support the history he

--[If he says: “If these people can be believed?”] Are you saying these people would
be lying?
--IF HE SAYS IT ISN’T A MEDICAL DECISION OR QUESTION
--That’s b/c you can only talk about what medical information is available to you?
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--And malingering is a statement about someone’s state of mind?
--You can’t tell us how much pain he experienced after the collision?
--You can’t tell us how much pain he is still experiencing?
IF HE SPECULATES THAT HIS BACK PAIN WAS CAUSED BY A STRESSFUL JOB or that she had
PRIOR BACK PAIN
--No evidence in the records that his job was causing him low back pain before this
collision
--No evidence in the records that his job was causing him pain in his neck

DEGENERATIVE CHANGES MAKE PERSON MORE SUSCEPTIBLE TO INJURY BY TRAUMA
--You would agree, however, that [INSERT DEGENERATIVE CHANGE] made Mr.
Plaintiff more susceptible to being injured in this collision.
--Lozano-Rosa v. Archdiocese of Wash., 7/18/06, deposition, you were asked
on Page 94; Line 17: Q: So it does, as a general proposition, raise the potential
that if you have degenerative changes, there is a greater possibility of injury if
there is some trauma to the area? A: Well, as a non-specific of potential
situation, that’s true, but you have to have sufficient trauma to result in that
condition?
--You are not giving an opinion in this case that the forces in this collision were
too minimal to cause Mr. Plaintiff injury?
--Are you aware of an accident reconstruction having been done in this case?

Exhbit E

Page 1
1

IN THE SUPERIOR COURT

2

OF THE DISTRICT OF COLUMBIA

3
4
5
6
7
8
9

- - - - - - - - - - - - - - - +
|
ELLEN KURTZMAN,
|
|
Plaintiff,
|
|
| Case No.
vs.
| 2009-CA-004276-V
|
HANI AKHRAS, et al.,
|
|
Defendants.
|
|
- - - - - - - - - - - - - - - +

10
11
12

Videotaped Deposition of RICHARD H. CONANT, M.D.

13

Chevy Chase, Maryland

14

June 27, 2011

15

2:30 p.m.

16
17
18
19

Job No. 1-199599

20

Pages 1 - 71

21

Reported by:

Michele E. Eddy, RPR, CRR, CLR

22

Exhibit F

RICHARD H. CONANT, M.D. - 6/27/2011
Page 2

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

Page 4

Videotaped Deposition of
RICHARD H. CONANT, M.D.

1 ATTENDANCE, Continued
2
3 ON BEHALF OF THE DEFENDANTS:
Held at the offices of:
4
NEIL DACHIS, ESQUIRE
SUMMIT ORTHOPEADICS
5
Timothy S. Smith & Associates
5530 Wisconsin Avenue, Suite 1660
6
7474 Greenway Center Drive
Chevy Chase, Maryland 20815
7
Greenbelt, Maryland 20770
8
Telephone: (301) 982-8600
Pursuant to Notice, before Michele E. Eddy,
9
Registered Professional Reporter, Certified Realtime
10
Reporter, and Notary public in and for the State of
11 ALSO PRESENT:
Maryland.
12
Terry King, Videographer
13
14
15
16
17
18
19
20
21
22
Page 3

1
APPEARANCES
2
3 ON BEHALF OF THE PLAINTIFF:
4
ERIC N. STRAVITZ, ESQUIRE
5
Mesirow & Stravitz, PLLC
6
1307 New Hampshire Avenue, Suite 400
7
Washington, D.C. 20036
8
Telephone: (202) 463-0303
9
- and 10
DAVID ROSENBLUM, ESQUIRE
11
Rosenblum & Rosenblum, LLC
12
228 South Washington Street, Suite 300
13
Alexandria, Virginia 22314
14
Telephone: (703) 548-9002
15
16
17
18
19
20
21
22

Page 5

1

EXAMINATION INDEX

2

PAGE

3

DIRECT EXAMINATION BY MR. DACHIS . . . . . . . . 7

4

VOIR DIRE EXAMINATION BY MR. STRAVITZ . . . . . 14

5

FURTHER DIRECT EXAMINATION BY MR. DACHIS . . . . 16

6

CROSS-EXAMINATION BY MR. STRAVITZ . . . . . . . 27

7

REDIRECT EXAMINATION BY MR. DACHIS . . . . . . . 66

8
9
10
11
12

EXHIBITS

13

(None marked)

14
15
16
17
18
19
20
21
22

2 (Pages 2 to 5)
Merrill LAD
800-292-4789

Exhibit F

www.merrillcorp.com/law

RICHARD H. CONANT, M.D. - 6/27/2011
Page 6

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

THE VIDEOGRAPHER: Here begins videotape
number 1 in the deposition of Richard Conant, M.D., in
the matter of Ellen Kurtzman, et al., versus Hani
Akhras in the Superior Court of the District of
Columbia, Case Number 2009-CA-004276-V.
Today's date is June 27th, 2011. The time
on the video monitor is 2:30 p.m. The video operator
today is Terry Michael King of Merrill LAD. This
video deposition is taking place at Summit
Orthopedics, 5530 Wisconsin Avenue, Chevy Chase,
Maryland.
Counsel, please voice identify yourselves
and state who you represent.
MR. STRAVITZ: Eric Stravitz on behalf of
the plaintiff Ellen Kurtzman.
MR. ROSENBLUM: And David Rosenblum on
behalf of the plaintiff Ellen Kurtzman.
MR. DACHIS: Neil Dachis on behalf of
defendants Akhras.
THE VIDEOGRAPHER: The court reporter today
is Michele Eddy of Merrill LAD. Would the reporter
please swear in the witness.
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A Rutgers University, 1959.
Q What was your major?
A Biological sciences.
Q And where did you go to medical school?
A The State University of New York, Upstate
Medical Center, received my degree in 1963.
Q Okay. And can you tell us where you did
your residency and where you interned?
A Yes. I did a year of surgical internship
followed by a year of general surgical residency
between 1963 and 1965 at the Harvard Medical Center in
Boston.
Q And when did you actually begin your
orthopedics practice?
A I didn't start practicing until 1969.
Between 1965 and 1967, I did two years of military
service as a captain in the Air Force, performing
orthopedic surgery. And then between 1967 and 1969, I
did two more years of orthopedic residency at
Georgetown University Medical Center.
Q So just to be clear, what, if any,
specialties do you have?
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A I'm board certified in orthopedic surgery.
Q What is the specialty of orthopedics and
orthopedic surgery?
A It's a specialty of medicine that deals with
conditions, that is, injuries and nontraumatic
problems involving the musculoskeletal system, the
spine, the limbs, joints, muscles, other soft tissues,
conditions affecting the spine of all types,
arthritis, sports medicine. It's a very big
specialty.
Q And you mentioned a moment ago that you are
board certified. What does that mean and what, if
any, significance is there to that?
A Well, it means that I completed an
accredited training program, completed two years of
peer review in the community, completed -- well, I
passed oral and written examinations administered by
the American Board of Orthopedic Surgeons, and it's
significant, I imagine, because it's the certifying
testing in our specialty that deals with
qualifications.
Q Do you currently have any hospital admission
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PROCEEDINGS
RICHARD H. CONANT, M.D.,
having been duly sworn, testified as follows:
THE VIDEOGRAPHER: Please begin, sir.
MR. DACHIS: Thank you.
DIRECT EXAMINATION BY COUNSEL FOR DEFENDANTS
BY MR. DACHIS:

8

Q Good afternoon, Dr. Conant.

9

A Good afternoon.

10

Q Let's start by qualifying you. Could you

11 please tell us, first of all, once again for the
12 record your current practice address.
13

A Yes, 5530 Wisconsin Avenue, Chevy Chase,

14 Maryland.
15

Q How long have you been practicing at this

16 address?
17

A I've been in this building since 1971, that

18 has been 40 years, but in this particular suite,
19 probably for five or six years.
20

Q All right. Dr. Conant, going through your

21 educational background, where did you graduate
22 undergraduate school from?
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privileges?
A I do.
Q Where?
A Sibley Memorial Hospital and Suburban
Hospital.
Q Okay. And have you ever been qualified to
testify before as an expert witness in any
jurisdiction?
A I have.
Q Where?
A D.C., and also the suburban counties of
Virginia and Maryland.
Q Now, Dr. Conant, do you still perform
orthopedic surgery?
A No, I do not perform surgery, but I still
see patients in the office on a regular basis.
Q Okay. And about how long has it been since
you've actually performed surgery?
A It evolved. It started out in the late
1980s or '90s where I changed the nature of my
practice to some extent by becoming more office space,
spending more time with my family and so on, but did

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

surgery with my associates and -- until about -- on my
patients until about, oh, maybe eight, nine years ago,
something like that.
Q All right. Now, do you currently treat
patients and do you see patients in your practice who
have injuries which are sometimes caused or involved
with automobile accidents?
A Yes, sure.
Q Okay. And now, you -- there came a time
when you saw Miss Kurtzman at my request; is that
correct?
A Yes.
Q Okay. And, Dr. Conant, a few more questions
along the line of examinations for me. You have done
what are called independent medical examinations for
my office in the past; isn't that correct?
A Yes, I have.
Q And you, in fact, have done them for me in
the past?
A I have.
Q In fact, you just testified for me on behalf
of a case within the past week, haven't you?
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A Yes.
Q Okay. And are you charging today for this
video deposition testimony?
A Yes, I am.
Q And how much are you charging?
A I charge $500 an hour with a minimum of two
hours.
Q Why are you charging that?
A Pardon?
Q Why are you charging that?
A It's time away from my practice.
Q Okay. And you also at my request reviewed
medical records generated by Miss Kurtzman; is that
correct?
A I have.
Q And can you tell us at this point
approximately how much you charged for that?
A Yes. She -- I don't have all of her records
here with me today, but they were very voluminous
records, and I believe it took me six hours to review
all the records, to examine her -- interview her,
examine her, and then prepare this report, and that
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was six hours at $385 an hour.
Q Now, Doctor, can you tell us, in a total
view of your annual income, approximately what
percentage would be as a result of medical
examinations or -- for defense and your just seeing
patients and treating them on your own?
A That's a very tough question to answer even
after looking at my 1099s for the year 2010 because it
doesn't really segregate clinical from nonclinical
work in all cases. In some cases, it does, but not in
all cases.
It has gone up over the years. I've done a
little bit higher percentages over the years. I would
say currently it's probably greater than a third and
less than 50 percent.
Q Now, Doctor, would it also be fair to state
that you perform, on average, more medical
examinations for the defense as opposed to the
plaintiff?
A That's right.
Q Now, turning specifically -- I'm sorry.
MR. DACHIS: Counsel, I apologize. At this
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time I am going to offer Dr. Richard Conant as an

1

2

expert qualified to testify in the field of

2

orthopedics and orthopedic surgery.

3

FURTHER DIRECT EXAMINATION BY COUNSEL FOR DEFENDANTS

4

BY MR. DACHIS:

3
4
5
6
7
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MR. STRAVITZ: I'd like to ask a few

MR. ROSENBLUM: No.
MR. DACHIS: Okay.

Q Doctor, did there come a time that you

5

questions, counsel.
VOIR DIRE EXAMINATION BY COUNSEL FOR PLAINTIFF

6

actually examined Ellen Kurtzman at my request?

7

BY MR. STRAVITZ:

A Yes, I saw her on May 17th, 2010.
Q And as you've already testified a few

8

Q Doctor, the last time you were actually the

9

surgeon of record for an orthopedic patient was

moments ago, you also reviewed medical records, which

10 somewhere in 1980s or early 1990s, correct?

10 I had supplied to you, regarding Miss Kurtzman?

11

A Late '80s, early '90s, that's right.

11

A Yes.

12

Q You became board certified, you testified,

12

Q As a result of the medical examination and

13 in 1971, correct?

13 looking at the records, were you able to put together

14

A Yes.

14 some type of history or chronology as to what happened

15

Q And you haven't had to take the

15 to her? And, if you know, tell us what you found.

16 recertification exam since then because you were

16

17 grandfathered in, correct?

17 office what happened on May 17th -- I'm sorry, on

A Yes, I asked her when she presented to my

18

A Yes.

18 August 9, 2006, the date of the accident. And she

19

Q You mentioned that you have hospital

19 told me that she was the driver of an automobile that

20 privileges at Sibley Memorial Hospital and Suburban

20 was struck on the front passenger side by another

21 Hospital.

21 vehicle while she was moving in traffic in Washington,

22

22 D.C. She told me that she and her 20-month-old child,

A Yes.
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Q You haven't admitted a patient to either of
those facilities in at least ten years, correct?
A I'd say probably that's true.
Q And you haven't been a team physician for
any team in over 20 years, correct?
A That's probably true. I was -- I was team
physician for American University for about 17 years.
Q Now, your resume lists you as an assistant
professor at Georgetown University, correct?
A Right.
Q Are you paid a salary for that?
A No, I never have. It's volunteer faculty.
Q Do you have an office at Georgetown that you
use?
A No, I do not.
Q You haven't taught a single day of school at
the medical school at Georgetown in the past five
years, correct?
A That's true.
MR. STRAVITZ: Those are all the questions I
have at this time.
MR. DACHIS: Mr. Rosenblum, questions?
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who was in a restrained seat in the rear passenger
side, were transported by ambulance to GW University
Hospital. She told me that she did not pursue any
medical attention for herself at the time of that
visit.
I asked her about any problems that she may
have had with her low back or her left hip in the
past, and she denied any prior problems in those
areas.
I then had the opportunity to review medical
records from Dr. Neuman, from the Center for
Neuromuscular and Massage Rehabilitation; from a
massage therapist at Harmony and Healing; from Welch &
Yonkers regarding acupuncture; Dr. Guterman at the
Greater Washington Orthopedic Group; and Washington
Radiology Associates for an MRI; and I also had the
opportunity of personally reviewing that MRI.
Basically, the important points, the
relevant points that go to my opinion include the fact
that on August 9th, 2006, the date of the accident,
although it was understandable that she was concerned
about her son at that time, she was at the hospital

5 (Pages 14 to 17)
Merrill LAD
800-292-4789

Exhibit F

www.merrillcorp.com/law

RICHARD H. CONANT, M.D. - 6/27/2011
Page 18

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

and she had an opportunity to be seen, but she elected
not to. There was then a three-week gap in medical
attention between that date and when she presented to
her primary care physician, Dr. Neuman, on August 30,
2006, for "lingering aches and pains."
She gave the history that she had not taken
any medication except for the day after the accident,
and that was some over-the-counter ibuprofen. That
was the day of the accident -- after the accident,
yes.
Dr. Neuman found her to be in no acute
distress, identified a normal gait and normal
neurological function. She examined the neck. There
was no tenderness there, and there was a full range of
motion. Examination of the back also revealed no
areas of tenderness. She examined the hip, and there
was a mild decrease and some internal rotation;
examined the ankle, and some tenderness, no objective
evidence of any joint fluid or restriction of motion.
And Dr. Neuman recorded diagnosis of back,
hip, and ankle pain. That is a subjective complaint
in those areas. She did not submit any anatomical
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diagnosis corresponding to specific injuries.
On September 25, 2006, she initiated
physical therapy. This was nearly seven weeks after
it had been initially recommended by Dr. Neuman on
August 30, 2006. While she was being seen on 30
occasions by her therapist between September 25, 2006,
and February 22, 2007, her therapist indicated that
she was essentially noncompliant with the treatment
indicated on November 30, 2006, that she had not been
consistent with her physical therapy or her home care.
There was then a gap in medical attention of
eight weeks, after her February 22, 2007, therapy,
until she started massage therapy on October 20, 2007.
She had ten massages.
Then on March 29, 2007, she returned to see
Dr. Neuman, which was seven months after her -- her
initial visit on August 30, 2006, and on that date,
Dr. Neuman noted that she had some back pain but did
not record any physical findings.
She eventually ended up having some
acupuncture treatments. She had some Pilates. On
August 29th, 2007, Dr. Neuman performed an annual
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physical examination, identified no tenderness on
examination of her back, full range of motion, same
findings as before, no neurological problems. And the
fact is she did not pursue any subsequent medical
attention for her low back until November 9, 2009.
That is a year and three months after that annual
physical when her attorney referred her to
Dr. Guterman for an orthopedic consultation.
It was at that time that Dr. Guterman
interpreted some x-rays as revealing some narrowing of
the disc space, and he submitted a diagnosis of a
lumbar strain with L5-S1 degenerative disc disease and
a disc bulge. But he also ordered an MRI to
basically, in my view, to try to find the objective
basis for her subjective complaints at that point to
further evaluate what he thought represented some disc
changes in her lumbar spine.
Well, the fact is that the MRI did not
confirm any problems with her lumbar spine. The MRI
on November 12, 2009, revealed no evidence of any disc
degeneration and no evidence of any nerves being
pinched, no disc herniations, nothing of that type.
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And on November 16th, 2009, when Dr. Guterman
reexamined her and went over the MRI report and
findings, he discharged her from care at maximum
medical improvement. In other words, he did not think
that she needed any more treatment. And as far as I
could tell from the records that I had, she did not
pursue any subsequent medical attention. And, in
fact, that's what she told me at the time that I
examined her at the time of the IME.
Q Now, Dr. Conant, I'm going to ask you some
opinions, and it is to be understood that all the
opinions you now give us are to be rendered to within
a reasonable degree of medical certainty. Agreed?
A Yes.
Q First of all, can you tell us the difference
between an objective finding and a subjective finding
and why that's important to you.
A Yes. Subjective is something that a patient
will tell us, in other words, pain or some other type
of subjective complaint. It's important to realize
that we are unable to quantitate a subjective
complaint. We rely on correlating those subjective
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complaints with objective findings; in other words, we
try to identify an objective physical basis for those
subjective complaints. An objective finding is
something that we are able to see or feel or touch or
identify a diagnostic test that does not require the
input from a patient. And that's the difference
between subjective and objective.
Q And, again, to tie that explanation
specifically in to Miss Kurtzman, your review of her
records, and your examination of her, were there any
objective findings that you either saw manifested in
her records or that you found on the day that you
examined her which would correlate to this motor
vehicle accident?
A Basically, I felt that her subjective
complaints were generally disproportionate to any
objective findings, and that was also confirmed when I
examined her where I found a normal gait pattern,
nothing to indicate that she was having any pain when
she walked. She had no difficulty getting on and off
of the examining room table or rising from a seated
position.
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I found physiological range of motion of her
low back, nothing objective there. She came within
two inches of touching her toes with her fingertips
while she was bending at the waist with her knees
straight. Full, painless ranges of motion of her
hips. I found no evidence of any neurological
problems. Her strength was normal, her sensation was
normal, and her reflexes were normal.
I had the opportunity of reviewing
diagnostic studies, in other words, that MRI study
that had been done on November 12, 2009, and there was
no indication there of any sign of injury. She had no
disc bulges, herniations, no subluxations, no sign of
any nerve root compression.
So, basically, that's what I found.
Q What's a subluxation?
A Subluxation is a shift of one bone on
another, in other words, if you do not have a stable
alignment where one bone can then displace on the
other.
Q Dr. Conant, a few moments ago you had
touched upon going through her records and noting that
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there were gaps in her seeking medical attention after
the incident occurred that we're here for. What, if
any, significance are those gaps?
A I thought they were significant because
usually if someone has any significant injury, they
pursue medical attention in a medically reasonable
manner. I mean, the fact is that she did not pursue
any medical attention specifically for this accident
until August 30, 2006. That was three weeks after
this particular accident. That's a little unusual.
Also, Dr. Neuman had recommended some physical therapy
on August 30, 2006, and she did not pursue any
physical therapy for nearly seven weeks later. That's
also inconsistent with any ongoing post-traumatic
manifestations of a significant manner.
There was eight months after her last
physical therapy session before she then pursued any
further massages. And it was seven months after her
prior visit with Dr. Neuman, until March 29, 2007,
that she went back to see her. That is also very -not consistent with any ongoing post-traumatic
condition.
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Also, after she saw Dr. Neuman, basically
for an annual physical, on August 29, 2007, she did
not seek any subsequent medical attention for a year
and three months, and that was when she was referred
by her attorney to Dr. Guterman for an orthopedic
consultation.
So the chronology here is really not
consistent with any significant injury.
Q Now, Dr. Conant, you had indicated that you
did actually physically examine Miss Kurtzman, lay
hands upon her. Is that correct?
A Yes.
Q Did you take that -- do you feel that you
had sufficient time to examine her? In other words,
how much time did you take to examine her, and was
that sufficient for you to -- assist in formulating
your opinions?
A Sure, I had as much time as was necessary to
do a complete evaluation as if she were coming in as a
patient with the same types of complaints. So I had
all the time necessary to do a complete evaluation.
Q Now, just one or two more questions, and
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then I will pass you to counsel for cross-examination.
What, if anything, do you believe occurred
to her or might possibly have happened to Miss
Kurtzman as a result of the accident we're talking
about today?
A I think that -- again, and these are within
a reasonable degree of medical certainty. I think
that as a result of the accident, at most she
sustained some extremely mild soft tissue injuries of
her neck and back with no involvement of her spinal
structures and without any neurological
manifestations.
Q And given Miss Kurtzman's medical
background, what would be the approximate amount of
time you would have expected a person of her
particular stature and situation to have -- how long
would you have expected these muscle strains or spasms
to have resolved?
A Well, in my training and experience, I have
found that these mild soft tissue injuries certainly
resolve naturally, even without any treatment, within
six to eight weeks. That's not to say that I don't
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A Yes.
Q And you never saw her as a treating doctor,
correct?
A Yes, by design.
Q There's no physician/patient relationship
between you and Miss Kurtzman, correct?
A That's right. That's the way it's meant to
be.
Q You didn't see her to render advice to her,
correct?
A Correct.
Q And the purpose was not for treatment but to
make a report to testify, correct?
A No, I wouldn't say -- in part, it was to
render opinions. It was not to testify unless my
report was of value to the interested party.
Q And in this case the interested party being
the defense in this case?
A That's correct.
Q Now, you can't be held personally
accountable to Ellen Kurtzman as her own physician,
correct?
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A Well, I didn't treat her. I did not have a
personal relationship with her on purpose. We just
don't do that.
Q You mentioned earlier that you've worked for
Mr. Dachis before. How many times?
A Oh, you know, I have kept a list of numbers
of times I treated -- I did valuations at the request
of these parties over the years. I don't have it with
me at this point. It was not requested. But I would
say that over the years, for him, over, I don't know
how many years, maybe three, five years or more, I
don't think I've seen more than ten cases for him, if
that many. I can't recall.
Q When you mention the list that you keep,
does that actually list the number of times you
testify for specific attorneys?
A No. I usually keep a list of -- by captions
of the -- my court testimony or testimony by video,
although there are -- there are certainly interested
parties who have asked me to do that, and I do have
names of those. I just don't keep it in a list of
captions of trials.
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treat people, when I see them for these soft tissue
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injuries, to try to make them as comfortable as
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possible and as functional as possible as soon as
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possible, but the point is, she really did not start
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physical therapy for seven weeks after it had been
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recommended, and certainly by that time, a home
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exercise program would have been sufficient for the
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same favorable outcome with no permanent impairment of

9

function.

10

MR. DACHIS: Thank you, Doctor. I have no

11 further questions.
12

Your witness.

13

MR. STRAVITZ: Thank you.

14

CROSS-EXAMINATION BY COUNSEL FOR PLAINTIFF

15 BY MR. STRAVITZ:
16

Q Doctor, you're not hired by the court, are

17 you?
18

A No, I'm not.

19

Q You're hired by Mr. Dachis, defense counsel,

20 correct?
21

A Yes.

22

Q You saw her only once on May 17th, 2010?
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Q You've worked for other attorneys in his
office, as you testified earlier. Have you worked for
Lynn Eilers?
A I have, but not for some time. I don't
think I've seen her for a year or two. I can't recall
the last case.
Q Have you worked for Maurice Jagne-Shaw?
A Maurice who?
Q Maurice Jagne-Shaw?
A I don't recall that name.
Q Timothy Smith?
A No, I have not.
Q Jim Livio?
A Yes, I've done a few cases for him over the
years.
Q Jerry Ranson?
A Yes, but not for a long time.
Q Alexander Williams?
A Yes.
Q Jennifer Lancaster?
A Maybe on very, very few occasions. I can't
recall the last time.
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Q You were asked at page 28, line 15 in that
case, "Typically, in those examinations you were
retained by one side. It is not an agreed -- in most
cases where both sides agree you should be the
doctor," and your answer was "I would assume that's
correct."
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A That is my assumption to this day.
Q All right. Thank you.
A But I don't know if that -- if there's
anything in the background. I'm just making that
assumption.
Q Now, according to your 1099s for 2010, you
generated fees of $388,854.84; is that correct?
A I did not add that up. May I ask you how
found that out?
Q Sure.
A Where you got it from?
Q Take a look at that. I've added it up. So
if you look at the first two pages and look at what's
underneath it, you'll see every single 1099 in there.
A Okay, that's fine.
Q And I'd like you to look over it. I'll
proffer to you that we did this very carefully so that
it would be as accurate as possible.
A Okay.
Q And those are the numbers we came up with.
A Okay.
Q And you can keep that, Doctor. That's your

Q Be the doctor who does the examination of
the plaintiff.
A Oh, I don't know what goes on in the
background about that. I don't know if there's any
discussions about that or not.
Q Do you recall giving a deposition in the
case of Lozano Rosa versus Archdiocese of Washington?
A No, I don't.
Q Let me show you the transcript.
Would you take a look at the first page and
tell me if your name appears on it.
A I see my name, yes.
Q All right. And now turn to page 28. If you
turn in one page or two pages, it should be there, in
the upper right-hand corner. Do you see it there?
A Yes.
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Q Charles Brumskine?
A I have a few times over the years, yes.
Q What about Tom Medford, do you remember him?
A I certainly remember him, but I haven't seen
him for a very long time.
Q But you have testified for him before, have
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you not?
A I think I had a new cases many years ago

9

with him, yes.
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Q Same thing with Richard McBurrows?
A Richard who?
Q McBurrows.
A It's possible I had some cases with him many

14 years ago. Certainly nothing in the recent years.
15

Q You're aware that typically in these
16 so-called independent medical examinations that you
17 perform it's not agreed by both sides that you should
18 be the doctor, correct?
19
A That I should what?
20

Q It's not agreed by both sides that you
21 should be the doctor, you understand that, don't you?
22
A That I should what?
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copy.
A Okay.
Q Now, if you take a look at that list, on the
first two pages -A Okay.
Q -- it appears to me that the only plaintiff
interest or firm listed on that list would be Science
and Kirk on number 23. Do you see that?
A I see Science and Kirk. I don't -- I
don't -Q Can you tell me whether any of the other
entries on that list that make up the $388,854 were
for plaintiffs?
A The thing is, I cannot tell. For example,
there are some on here who do not -- that does not -I don't want to mention names here unless you want me
to, but there are some that also provide payments for
patients who are involved in car accident cases who I
also see, like here, 26 and 27, for example. It does
not segregate how much of that money came from
clinical versus nonclinical work.
I do see patients in car accident cases who
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happen to be represented by that company, and I
receive monies from them for patient care, so that
even though there may not be a specific name on here
of someone who typically does defense work, I have no
idea as to in certain cases which ones may also be for
patient care.
Q Well, Doctor, setting that aside, you would
agree that the examinations you perform in lawsuits
are at least 90 percent on defense side, correct?
A Yes, sure, that's true.
Q And so just by definition, your testimony in
lawsuits is at least 90 percent for the defense,
correct?
MR. DACHIS: Objection as to the form. Go
ahead.
A That would follow. That's probably true,
but that doesn't go to the issue of how many patients
I see here for patient care in some situations versus
defense work.
Q Now, the defense work that you do concerns
examining personal injury plaintiffs, correct?
A Say that again. I'm sorry, I was
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distracted.
Q The work that you do for defense interests
involves examining personal injury plaintiffs, right?
A Sure.
Q Reviewing their records, correct?
A Yes.
Q Meeting with defense attorneys to prepare
for testimony, correct?
A If there is testimony, yes, briefly before
the deposition or trial appearance, that's true.
Q Sure. And giving depositions for discovery
or trial, correct?
A Yes.
Q And sometimes you testify live at trial,
correct?
A Yes.
Q Now, the $388,000 we've been talking about,
that was just for 2010, correct?
A Yes.
MR. STRAVITZ: Let's go off record now,
please.
THE VIDEOGRAPHER: Going off the record.
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The time is now 3:05 p.m.
(Discussion off the record.)
(The following proceedings took place off the video
record.)
MR. STRAVITZ: At this point in time my
intention is to ask Dr. Conant questions about his
relationship specifically to State Farm. I understand
that defense counsel is going to object to this. Our
position is that he has had a long-standing
relationship with State Farm, that it goes to bias,
and that bias is always relevant in cases like this.
And we'll submit a brief to ask Judge Christian to
admit this testimony, but I'm going to segregate it at
this point on the video so that if the Judge rules
that it is inadmissible, it can be neatly excised.
MR. DACHIS: Thank you, counsel, I
appreciate that. And for the record, defense does
state its continuing objection to this entire line of
questioning regarding any alleged relationship that
Dr. Conant has with State Farm Insurance or any other
insurance carrier, for that matter, as well as any
alleged relationship to any firm or firms, law firms
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or otherwise.
Counsel certainly has ample evidence to make
his argument to the jury of bias. It has already been
clearly brought out on the record, in fact, by the
defense that Dr. Conant sees many more medical
examinations and issues many more opinions on behalf
of the defense than he does for the plaintiff, and
further arguing, but not -- but only by reference to
and not exclusive or limited to reference to the
insurance company of any nature, we believe would also
be inflammatory and unfairly prejudicial and far
outweigh any possible probative value. Thank you.
MR. STRAVITZ: Back on the record.
THE VIDEOGRAPHER: We're back on the record.
The time is 3:11 p.m.
BY MR. STRAVITZ:
Q Doctor, earlier, when I said defense
interests, I meant insurance companies or law firms
that do insurance defense work. You understood that,
correct?
A Yes.
Q Now, you mentioned earlier, in response to
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one of my questions about the 1099s, that -- or you
pointed to, and I'm not sure if you specifically
mentioned it, that on line 27, for State Farm Mutual
Automobile Insurance Company you received 1099s for
the amount of $139,746.34, correct?
A I didn't mention the figure, but number 26
and number 27 do reference State Farm.
Q Right. And number 26 is in the amount of
$36,362.50, correct?
A Right.
Q And you understand also that Mr. Dachis is
directly employed by State Farm?
MR. DACHIS: Objection.
A I don't know his relationship with State
Farm. I know that he's affiliated with this
particular firm that represents State Farm in a lot of
these cases, but I don't know his personal
relationship or business arrangement with State Farm.
Q Have you ever received a letter from
Mr. Dachis?
A Cover letter, sure.
Q You have one in your file right now, don't
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you?
A Yes, I do.
Q Would you pull it out, please.
A Yes.
Q Would you tell me what it says right under
"Attorneys at Law."
MR. DACHIS: Continuing objection. Go
ahead.
A It says, "Employees of the Corporate Law
Department, State Farm Mutual Automobile Insurance
Company."
Q And you've seen that before, haven't you?
A Well, if it's been on cover letters before,
I guess I had the opportunity to see it, but quite
honestly, I never paid much attention to it.
Q And all the attorneys that I mentioned
before, with the exception of Mr. Medford or
Mr. McBurrows, who have, I believe, retired, are
listed on that letterhead as working for the same
office as Mr. Dachis, correct?
A On the same letterhead, yes.
Q And according to your own lists of trial
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testimony for 2005, 2006, all the way up through 2010,
you've also testified in cases in which State Farm is
itself a named party in the case, correct?
A Yes.
Q Have you ever done a deposition where you
were provided with a lawyer from the law firm of Budow
and Noble to defend yourself?
MR. DACHIS: Objection.
MR. STRAVITZ: Let me rephrase the question.
BY MR. STRAVITZ:
Q Has the law firm of Budow and Noble ever
sent a lawyer to one of your depositions to defend
you?
MR. DACHIS: Continuing objection. Go
ahead.
A I don't have any instant recollection of
that, but I know that there were some situations many
years ago where there were certain legal issues that
involved having my own attorney present. That may
have been part of it. I can't recall. It's been a
long time.
Q I'll proffer to you that I was plaintiff's
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counsel at one of those depositions where a Budow and
Noble attorney came as your private defense attorney.
Do you recall, when that did occur, if you
paid them out of your pocket or if State Farm picked
up the tab for that?
A I probably would have been -- it would have
been my responsibility.
Q You've done medical examinations of
plaintiffs for State Farm for over 20 years, haven't
you?
A I don't have the specific dates involved.
It's certainly possible. I've been in practice for
over 40 years, and State Farm is probably the largest
insurance company in this area.
Q And isn't it also true that they're also the
largest single source of your income?
MR. DACHIS: Objection as to the form.
A Single source. If you involve -- you know,
in terms of those who I do this type of nonclinical
work for, is that what you mean, as reflected on these
1099s, is that what you mean?
Q Well, we can start there.
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A Well, is that what you mean by this
question?
Q No, that wasn't what I meant.
A Well, then why don't you tell me what you
mean.
Q I mean overall the largest single source of
your income, as opposed to individual patients?
A Well, collectively, I wouldn't say that's
true when you collectively add all the individual
patients, but, of course -Q They're not a single source. They're
individual patients.
A Well, I'm asking you how you define that.
Obviously, they're not a single source.
Q I'm trying to get you there.
A Well, get me there expeditiously, then.
Q I think I just did. Is State Farm the
largest single source of your income?
A The way you qualify it and according to the
list here, the answer is yes.
Q All right. And that's been true over the -at least the past 15 years, correct?
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A I don't know for a fact. It's certainly
possible in this nonclinical work, since they're the
largest insurance company doing this type of defense
work in the area, as far as I know. But I can't tell
you, you know, each year to what extent that may or
may not be true.
Q And you would like to keep earning money
doing work for State Farm, correct?
A Let me just say this. It doesn't matter
what insurance company it is. I've been in practice
for 41 years. I could stop tomorrow, and it wouldn't
change my lifestyle one bit. The interested party -really, I have no interest in exactly who they are.
If for some reason State Farm wanted to stop using me,
it would not be a crushing blow to me. I mean, it
just would really not be relevant. I enjoy a
professional relationship with them, and to the extent
that they believe that the work I do for them is of
value and I've been credible over the years, then
that's fine. I mean, I enjoy that professional
relationship and -- just as I do with all of my
clients.
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Q Do you plan on stopping doing this work
tomorrow?
A You mean literally tomorrow?
Q You're the one that brought it up. Yeah, do
you?
A No, I don't.
Q All right.
A But it has nothing to do -- but my
relationship with State Farm has absolutely nothing to
do with that.
Q That's not what I asked, though.
A Well, I don't know why I have such a problem
understanding your questions.
Q Well, perhaps the jury will be able to
figure that out.
You would like to keep earning money doing
work for Mr. Dachis's office, correct?
A Not exclusively. I expect to be paid for
the work that I do. I don't think that's
unreasonable. But it holds true for any interested
party, not just Mr. Dachis. I wouldn't single him
out.
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Q In 2010, according to your list of trial
testimony, you testified in 35 cases, correct?
A Whatever my list shows.
Q That's what I ascertain.
A I accept your count, counsel.
Q One of those cases was pending in the parish
of Jefferson, Louisiana?
A Right.
Q In 2009, you testified, I believe, in 41
cases, correct?
A Right.
Q One of those was a case pending in New
Mexico?
A Yes. I never went to those places.
Q I understand. That's why I just asked about
where the case was pending and not whether you went
there.
One of those in 2009 was a case pending in
El Paso, Texas, correct?
A Yes, that's certainly possible.
Q In 2008, you testified in 24 cases?
A Whatever the record shows.
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Q One of those was in Fulton County, Georgia?
A Okay.
Q Another one was in Boston, Massachusetts,
and another one was in Dauphin County, Pennsylvania;
is that correct?
A Those cases may have -- those might have
been the jurisdictions, yes.
Q In 2007, you testified in 28 cases?
A Okay.
Q In 2006, 25 cases; is that right?
A If that's what the record shows, sure.
Q It is.
In 2005, 22 cases.
A Okay.
Q One of those in 2005 was in Cabell County,
West Virginia?
A If that's what it shows. I try to keep a
very accurate count.
Q And during the years we've just discussed,
you've testified in cases pending in Maryland in
Prince George's County, Howard County, Montgomery
County, Queen Anne's County, Charles County, Allegany
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County, Calvert County, correct?
A Yes.
Q You've also testified many times in Superior
Court, correct?
A Yes.
Q Have you ever -- strike that.
Have you treated any patients in any of the
places that I've just mentioned other than here in
Chevy Chase in the past 30 years?
A Well, this is where my office has been for
the past 30 plus years. To the extent that some of
those patients may have lived in those other areas, I
wouldn't know about that. I've done work in D.C.
hospitals so ... this has been my only office.
Q Okay. Have you done examinations for
defense interests anyplace other than here in Chevy
Chase?
A You mean, have I traveled anywhere to do
them?
Q Correct.
A I have attended some clinics arranged
through Worker's Compensation carriers where they have
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scheduled patients in some offices outside of mine
where I've gone to on occasion to see patients, yes,
to do evaluations. I assume that they represented
employers. I don't know if you consider those to be
defendants. These are not legal cases. These are -these are ongoing medical care cases.
Q And just so it's clear, those were also for
defense interests, not for the claimants in the
Workers' Compensation cases, correct?
A They were primarily at the request of these
companies who I believe represent the employers.
Q Okay. And where have you gone for those
types of examinations?
A I have -- there's one in Landover, and
there's one -- I no longer go to Baltimore, but years
back I did see some patients in Baltimore once -- once
a month now and then.
Q Now, we talked about your 1099s for 2010.
For the five years before that, were your -was your 1099 income close to that, a little less, a
little more, do you know?
A I don't know. I never maintained those. My
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accountant never required me to do that.
Q Has that changed? Has your accountant
required you to do it now?
A No, it's because of the new Maryland's
ruling that came out of, I believe it's the Court of
Special Appeals in April of last year where it was
determined that those doing expert -- giving expert
opinions were, I guess, required to save 1099s. And
as soon as it became held by the court, I complied
with that. I had no reason not to.
Q The list that we've just gone over of your
trial testimony for 2005 up through 2010, that didn't
cover cases in which you've given discovery
deposition, correct?
A That's right.
Q And I'm not going to go through every year,
but generally from 1995 to 1999, you testified about
44 or 45 times a year. Is that correct?
A I don't -- I don't have -- keep track of
that. It may be in one of those depositions that -Q It is.
A -- may have been part of my testimony in the
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past. It is what it is. I can only say in recent
years, it's a lot less than that.
Q I'll show it to you just if you want to
confirm it.
A That's okay.
Q What are your total charges to date for this
case? And if you would, if you could estimate out,
you know, the charges for this deposition and any
preparation that you did with Mr. Dachis.
A Well, as I said, I put in six hours at
680 -- at 385 an hour, so that was maybe 2300 and
something. You can do the -Q Sure, I'll do the math, that's fine.
A It looks like you're good at math.
The -- I have not made any other charges to
date. There will be probably an hour and a half to
two hours of preparation time for this, and then
depending on how long this deposition goes, it will
probably be about a thousand dollars for two hours. I
assume it will be within the two hours. It depends on
how many more questions you have.
Q All right.
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How many defense medical examinations are
you doing per week these days?
A I think that I average two or three a week.
Q And you have your own professional
corporation, Richard H. Conant, M.D., P.A., correct?
A I do.
Q And checks payable to you for
lawsuit-related work go to your professional
corporation, not Summit Orthopedics, correct?
A Right, they go -- whether it's patient care
or whether it's work like this, they go into the same
account.
Q Earlier, Mr. Dachis had asked you about the
time that you spent with Miss Kurtzman, and you gave
him a sort of general answer that you spent the time
that was necessary, if I may paraphrase that
accurately.
According to Miss Kurtzman, that time was 15
minutes with her in the examination room, and the
examination itself took only four minutes. Do you
dispute that?
A I don't have those records. My suspicion is
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it took more than that, but I don't have records
either way, and I don't recall her -- well, maybe she
kept track of the time, I don't know. The fact is I
take as much time as is needed. The fact is if
there's not much wrong with someone, it doesn't take
very long.
Q I just asked you if you disputed it, but in
any event.
Your current office is called Summit
Orthopedics, correct?
A Yes.
Q Erik Dahl is a doctor here who treats
patients with chronic back pain, doesn't he?
A Sure, he does.
Q And he treats auto accident patients?
A I assume he does.
Q He'll treat them past eight weeks after a
collision, won't he?
A I don't know what his experience is. I can
say that for the most part he gets patients referred
probably more often than not for patients who have
spinal conditions unrelated to any car accidents. I
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know that as far as I'm concerned, I usually refer
patients who have spinal discogenic type of syndromes,
most often from arthritic problems who require some
epidural injections or patients of mine who require
electrodiagnostic studies, that type of thing.
I honestly do not believe that he sees
accident cases in the truest sense. I think it's
mainly a referral practice from orthopedic surgeons
for what I just talked about.
Q Have you ever advised Dr. Dahl not to treat
auto accident patients past the eight-week mark?
A Of course not. I never had any conversation
on that subject with him.
Q Did you ask Ellen Kurtzman why she didn't
treat at GW Hospital when she went there with her son
after the collision?
A I can't recall. I probably did. And I'm
only assuming that she was -- and I can understand she
was probably preoccupied with her son at that time.
That may have been the reason.
Q Did you ask her why she first sought
treatment with her own doctor on August 30th of 2006?
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A I don't recall that.
Q Did you ask her why she sought treatment at
the Center for Neuromuscular and Massage
Rehabilitation?
A Why?
Q Yes, did you ask her that?
A No, I just -- factually, it was there. I
didn't ask her why she did that.
Q Did you talk to Ellen Kurtzman's co-workers,
past or present, about how she appeared at work or how
she was doing or her character, anything?
A I'm not a private investigator, counselor.
Q Okay.
Did you review her deposition transcript
that she gave in this case?
A No, I don't believe so.
Q Did defense counsel show you the images of
Miss Kurtzman's car after the collision took place?
A I don't recall that.
Q Now, earlier you referred to and, I believe,
read from a report that you prepared for this case.
Is that right?
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A Yes.
Q And that was the report that you prepared at
the request of Mr. Dachis?
A Yes.
Q You understood before you prepared it that
your report could have important consequences for Miss
Kurtzman, correct?
A I -MR. DACHIS: Objection on the form. Go
ahead.
A That was not on my mind. What exactly are
you talking about?
Q Well, folks could make decisions based on
what you write in your report that could have an
impact on her life.
A I -- listen, I really don't think about it
in those terms. I just -- based on the facts of the
case, I submit a report. Had you asked me to do this,
you would have gotten the exact same report. There
are times when I have done reports at the request of
the defense, and the plaintiff found it to be of
greater value and I was asked to testify for them, and
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I did. So -Q What case was that in?
A Which case was what?
Q Did you give a report that was more
favorable for the plaintiff and the plaintiff's
attorney asked you to testify for the plaintiff.
A You know, I can't -- I don't have a record
of that. There have been a number over the years.
Q Can you identify any of them?
A Well, there was one case that I did for -at the request of a defendant, and Mr. Lapidus asked
me to testify for him.
Q Any others?
A There were others. Look, I can't keep track
of it. It makes absolutely no difference to me. I
have no personal interest in the outcome of any of
these cases.
Q Do you agree that you should strive for
objectivity and fairness in your reports?
A Absolutely.
Q And that you should do the same when it
comes to your testimony?
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A Absolutely.
Q And you would expect that if there's
relevant information, regardless of which side it
helps, defense counsel would provide that to you,
correct?
A I -- I assume that I have the relevant facts
available to me, and I base my opinions on that.
Q And you reviewed Dr. Neuman's notes
carefully, didn't you?
A I went through them. I tried to do it
carefully.
Q Now, you wrote about her August 30th, 2006,
office visit to Washington Primary Care Physicians in
your report, correct?
A Yes.
Q And one of the things you wrote was that,
and I quote, "Examination of her back revealed no
spinal or paraspinal pain to palpation."
And you got that from the report of
Washington Primary Care Physicians, correct?
A I assume I did.
Q Palpation is touch or pressure applied with
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a physician's hands, correct?
A That's true.
Q Now, the Washington Primary Care Physicians
report from that day also includes, and I quote,
"Bilat low back pain to palpation."
Where does that appear in your report?
A I would like to look at that report.
Q You've got the records there, don't you,
Doctor?
Actually, on the same line it's "No
spinal/paraspinal pain to palpation." Look at the end
of that line, tell me if you see it.
A I see what you're talking about, but it's
contradictory because the same line says, "No
spinal/paraspinal pain to palpation," and then it
says, "Bilateral low back pain to palpation." I'm
confused, quite honestly. I did not put both down.
Q Right. And you didn't indicate the
contradiction in your report, did you?
A I did not, no.
Q You didn't take up that contradiction with
Dr. Neuman to find out what she meant by that, did

Page 60

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

MR. DACHIS: Objection. Go ahead.
A No, I didn't, because -Q I didn't ask you why, Doctor. Counsel can
do that if he wants.
Bilateral is short -- or, pardon me, "bilat"
is short for bilateral, correct?
A I believe so, yes.
Q Bilateral means on both sides?
A Right.
Q Now, Doctor, if you look at that same report
up above under "Office Visit," it says, "HPI"?
A Right.
Q "Was involved in MVA on August 9. Was hit
on front passenger side while traveling at 25 to 30
miles per hour."
Do you see that?
A Yes.
Q That's not in your report either, is it,
Doctor?
A No, I just said that she was having
lingering aches and pains and that's why she went to
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see her. I already knew from interviewing the patient
what she told me about it. There was no reason to
duplicate all of that.
Q Have you ever done a defense medical
examination in a case where there was only a scratched
bumper to plaintiff's car?
A You know, I guess it's possible. I don't
really rely too much on property damage.
Q So that's not something you would have put
in your report for that type of case?
A I might have. Anything's possible. I mean,
in any one particular case over the years, it's
certainly possible for whatever reason in context it
might have been important.
Q For the office visit for -- one second -for March 29, 2007, Ellen Kurtzman reported having
back pain, particularly at the end of the day when she
experienced low back pain and spasm, correct?
A Okay.
Q You would agree that spasm is, at least
typically, an involuntary contraction of the muscle?
A It may or may not be, but that's not a

you?
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physical finding. It's -- this is a subjective
complaint.
Q Thank you for pointing that out, Doctor.
But didn't you also see where in the Center
for Neuromuscular and Massage Rehabilitation there
were physical findings of spasm?
A I don't recall that.
Q If you look on the second page of the first
date of evaluation of September 25th, 2006, under
"Myofascial restrictions," it says, "PT," which means
patient, "presents with increased pain, hypertonicity,
and spasm to the suboccipitals, spleni, trapezius,
latissimus dorsi, teres minor/major, supraspinatus,
infraspinatus, rhomboid, scalenus, and paraspinals."
Did I read that correctly?
A I see what you're referring to.
Q And then further down under "Assessment," if
you look at the second sentence, it says, "MS," which
I believe stands for muscles, "are in a" -- it says,
"sever"; it should say severe, but in any event -"case of spasm and hypertonicity, and do not permit
her to move in typical ROM patterns."
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Do you see that as well?
A Yes.
Q Where does that appear in your report?
A It doesn't.
Q Doctor, don't you think it's unfair to point
out things that only assist the defense?
A No, I try give a balanced presentation here,
and you certainly have the option of having them
testify for you in this case.
Q Now, in your report and in your testimony
today, you stated that her subjective complaints were
disproportionate to her objective findings.
You recall that, correct?
A Yes.
Q So basically when it comes to reporting her
complaints, you're calling her a liar, aren't you?
MR. DACHIS: Objection.
A No, I wouldn't call her a liar. I'm
weighting the facts when it comes to whether she is
being examined by a physician as opposed to, you know,
a physical therapist or someone like that. I have to
weight these things. And it was more significant to
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me that there was no evidence of any spasm,
restrictions of motion, things like that, when she was
examined by physicians or an orthopedic surgeon as
opposed to a physical therapist and computer-generated
records. I mean, that's just the way I see this based
on my experience over the years, and I've weighted it
appropriately.
Q So she's not lying or intentionally
exaggerating her symptoms?
MR. DACHIS: Objection, calls for a
conclusion.
A All I'm saying is that her subjective
complaints, according to the physicians, the M.D.s,
and my evaluation of her, were disproportionate to
those objective findings.
Q So nothing in your report should be taken as
a negative comment about Miss Kurtzman's honesty; is
that right?
A Right. I'm not -- I'm not -- I am not
judgmental about her honesty at all. I'm relying
basically on the content of medical records.
Q So you believe that she is, in fact, having
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these pains, correct, that she's reported?
A I have no idea. No one knows if she's
having pain or not. You cannot quantitate pain, okay?
That's the fact of the matter.
Q By the way, Doctor, earlier you testified
that the physical therapist found her to be
essentially noncompliant, and I just want to make it
clear, those were your words, those were not in the
physical therapist's words?
A Yes, that was mine because the physical
therapist specifically said, in her words, that it was
not consistent with PT or home care. Those were the
therapist's words, and that's what I put in my report.
To me, that means noncompliant.
Q Do you have any epidemiological studies to
show that a three-week gap in initial treatment after
a car accident is unusual?
A No, I have my own training and experience
over for nearly 50 years to come to those conclusions.
MR. STRAVITZ: Off the record for a moment,
please.
THE VIDEOGRAPHER: Going off the record.
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The time is now 3:33 p.m.
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(Discussion off the record.)

2

THE VIDEOGRAPHER: We're back on the record.

3

The time is 3:44 p.m.

5

MR. STRAVITZ: Those are all the questions I
have at this time. Thank you.
REDIRECT EXAMINATION BY COUNSEL FOR DEFENDANTS
BY MR. DACHIS:
Q
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5

foregoing testimony, and the same is a true, correct

6

and complete transcription of the testimony given by

7

me, and any corrections appear on the attached Errata

8

sheet signed by me.

Doctor, in one follow-up question to

9

10 counsel's questions about your treatment breakdowns

10

11 versus medical examinations for defense, can you tell

11 __________________ ______________________________

12 us how many patients you see for orthopedic treatments

12 (DATE)

13 on a weekly basis or monthly or yearly basis?

13

14

14

A You know, it has varied over the years.

15 Certainly on an annual basis, many hundreds.

15

16

16

Q

And do you currently still treat people with

17 orthopedic complaints and problems who are involved in

17

18 car accidents?

18

19

A Sure, on a regular basis.

19

20

Q

20

A few moments ago Mr. Stravitz inquired into

21 why some information didn't appear regarding a

21

22 specific report that you had read.
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A Right.
Q We've already gone over that.
Why didn't you put that information in your
report?
A As I said, because I can't put everything in
here. I try to give a balanced, representative
presentation, and I believe I did that in this case.
MR. DACHIS: Thank you. I have nothing
further.
MR. STRAVITZ: No follow-up.
THE VIDEOGRAPHER: Here marks the end of
videotape number 1 in the deposition of Richard
Conant, M.D. We're going off the record, and the time
is 3:45 p.m.
(Signature having not been waived, the
deposition of Richard H. Conant, M.D. concluded at
3:45 p.m.)
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CERTIFICATE OF SHORTHAND REPORTER
I, Michele E. Eddy, Registered Professional
Reporter and Certified Realtime Reporter, the court
reporter before whom the foregoing deposition was
taken, do hereby certify that the foregoing transcript
is a true and correct record of the testimony given;
that said testimony was taken by me stenographically
and thereafter reduced to typewriting under my
supervision; and that I am neither counsel for,
related to, nor employed by any of the parties to this
case and have no interest, financial or otherwise, in
its outcome.
IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my notarial seal this 4th day of
July, 2011.
My commission expires April 26, 2015

_____________________________
MICHELE E. EDDY
NOTARY PUBLIC IN AND FOR
22 THE STATE OF MARYLAND
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DISCLAIMER OF ALL LIABILITY AND RESPONSIBILITY
THE INFORMATION CONTAINED HEREIN IS BASED UPON SOURCES BELIEVED TO
BE ACCURATE AND RELIABLE – INCLUDING SECONDARY SOURCES. DILIGENT
EFFORT WAS MADE TO ENSURE THE ACCURACY OF THESE MATERIALS, BUT THE
AUTHOR ASSUMES NO RESPONSIBILITY FOR ANY READER’S RELIANCE ON THEM
AND ENCOURAGES READERS TO VERIFY ALL ITEMS BY REVIEWING PRIMARY
SOURCES WHERE APPROPRIATE AND BY USING TRADITIONAL LEGAL RESEARCH
TECHNIQUES TO ENSURE THAT THE INFORMATION HAS NOT BEEN AFFECTED
OR CHANGED BY RECENT DEVELOPMENTS. THIS PAPER MAY CONTAIN LINKS OR
REFERENCES TO OTHER THIRD-PARTY RESOURCES. SUCH LINKS OR REFERENCES
ARE FOR THE CONVENIENCE OF THE READER. THE AUTHOR DOES NOT
RECOMMEND OR ENDORSE THE CONTENTS OF THESE RESOURCES.
READERS OF THIS PAPER SHOULD CONTACT AN ATTORNEY TO OBTAIN ADVICE
WITH RESPECT TO ANY PARTICULAR LEGAL MATTER. NO READER OF THIS PAPER
SHOULD ACT OR REFRAIN FROM ACTING ON THE BASIS OF INFORMATION
CONTAINED IN THIS PAPER WITHOUT FIRST SEEKING LEGAL ADVICE FROM
COUNSEL IN THE RELEVANT JURISDICTION. ONLY YOUR INDIVIDUAL ATTORNEY
CAN PROVIDE ASSURANCES THAT ANY PARTICULAR RULE, INFORMATION, OR
INTERPRETATION OF THE LAW MAY BE APPLICABLE TO YOUR PARTICULAR
SITUATION.
THIS PAPER IS PRESENTED AS AN INFORMATIONAL SOURCE ONLY. IT IS
INTENDED TO ASSIST READERS AS A LEARNING AID; IT DOES NOT CONSTITUTE
LEGAL, ACCOUNTING, OR OTHER PROFESSIONAL ADVICE. IT IS NOT WRITTEN
(NOR IS IT INTENDED TO BE USED) FOR PURPOSES OF ASSISTING CLIENTS, NOR
TO PROMOTE, MARKET, OR RECOMMEND ANY TRANSACTION OR MATTER
ADDRESSED; AND, GIVEN THE PURPOSE OF THE PAPER, IT MAY OMIT DISCUSSION
OF EXCEPTIONS, QUALIFICATIONS, OR OTHER RELEVANT INFORMATION THAT
MAY AFFECT ITS UTILITY IN ANY LEGAL SITUATION. THIS PAPER DOES NOT
CREATE AN ATTORNEY-CLIENT RELATIONSHIP BETWEEN THE AUTHOR AND ANY
READER. DUE TO THE RAPIDLY CHANGING NATURE OF THE LAW, INFORMATION
CONTAINED IN THIS PAPER MAY BECOME OUTDATED. IN NO EVENT WILL THE
AUTHOR BE LIABLE FOR ANY DIRECT, INDIRECT, CONSEQUENTIAL, OR OTHER
DAMAGES RESULTING FROM AND/OR RELATED TO THE USE OF THESE
MATERIALS.
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CIVIL RULE 35 MENTAL EXAMS AND PSYCHOLOGICAL TESTING: A
PLAINTIFF’S PERSPECTIVE
By Robert B. Fitzpatrick*

Over the years, I have written extensively on Rule 35 Mental Exams.1 This paper is written
in the form of practical tips for plaintiffs’ counsel.

Know the Difference Between Garden Variety and Non-Garden
Variety Emotional Distress Claims
Depending upon how you plead emotional distress in the complaint, you may open your
client to invasive discovery. Such discovery can include a court-ordered release that allows the
defense to obtain your client’s mental health records; ex parte access to any treating mental health
practitioner; court-ordered psychological testing by a psychologist paid by the defense; and a courtordered mental exam conducted by a psychiatrist hired and paid by the defense.
You should advise your client that s/he can often avoid such invasive discovery by pleading a
so-called “garden variety” emotional distress claim. Most courts, including the Fifth Circuit2 and

*

Robert Brian Fitzpatrick is the principal in the law firm of Robert B. Fitzpatrick, PLLC in Washington D.C. Mr.
Fitzpatrick represents clients in employment law and employee benefits matters. He has concentrated his practice in
employment law disputes for over forty years. Mr. Fitzpatrick received his J.D with honors from the George
Washington University’s National Law Center in 1967. He has been a member of the Bar of the District of
Columbia since 1968.
1
See, e.g., Robert B. Fitzpatrick, Rule 35 Mental Exams, ALI-ABA Course of Study, Employment Law Update
(Spring 2010) (available at: http://files.aliaba.org/thumbs/datastorage/skoobesruoc/pdf/VCR0420_chapter_13_thumb.pdf); Robert B. Fitzpatrick, Working
With Mental Health Experts on Workplace Claims: Some Practical Advice, ALI-ABA Course of Study (Feb. 2006)
(available at: http://files.ali-aba.org/thumbs/datastorage/skoobesruoc/pdf/CL061-CH03_thumb.pdf); Robert B.
Fitzpatrick, How Lawyers Can Promote Responsible Use of Medical Experts in Americans With Disabilities Act
Litigation, Center for Labor & Employment Law (March 17, 2005) (available at: http://
www.robertbfitzpatrick.com/images/medicalexperts2.pdf).
2
Acosta v. Tenneco Oil, 913 F.2d 205 (5th Cir. 1990) (holding that mere claim of damages in age discrimination case
did not justify Rule 35 examination by vocational rehabilitation expert).
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those in California3, Florida4, Illinois5, Maryland6, Massachusetts7, Missouri8, New Hampshire9, New
Jersey10, New York11, North Carolina12, Pennsylvania13, and Texas14 have held that a “garden variety”
claim of emotional distress does not place the plaintiff ’s mental condition “in controversy.”
Caution and careful research remain important, however, as even within states the debate
over the availability of Rule 35 mental exams remains a live one. See Everly v. United Parcel Services,
Inc., 1991 U.S. Dist. LEXIS 1255, *2, No. 89-C 1712, 1991 W.L. 18429, *1 (N.D. Ill. 1991); Smedley v.
3

Houghton v. M & F Fishing Inc., 198 F.R.D. 666 (S.D. Cal. 2001) (denying motion for Rule 35 examination where
plaintiff in personal injury suit did not seek to recover any damages for mental or psychiatric injury other than the
“garden variety” emotional distress damages); Ford v. Contra Costa County, 179 F.R.D. 579 (N.D. Cal. 1998);
Turner v. Imperial Stores, 161 F.R.D. 89, 97 (S. D. Cal. 1995) (compiling cases and holding that a claim of
emotional distress damages of more than $1 million did not change the “garden variety” nature of the claim, and did
not warrant a Rule 35 examination).
4
Ali v. Wang Laboratories, Inc., 162 F.R.D. 165 (M.D. Fla. 1995); Robinson v. Jacksonville Shipyards, Inc., 118
F.R.D. 525, 528-29 (M.D. Fla. 1988) (employee’s claim of hostile work environment was not sufficient to place the
plaintiff’s mental condition in controversy within the meaning of Rule 35).
5
Nolan v. International Bhd. of Teamsters Health & Welfare & Pension Funds, Local 705, 199 F.R.D. 272 (N.D. Ill.
2001) (holding that a claim for damages for “emotional pain, suffering, inconvenience, and mental anguish” was not
sufficient to place plaintiff’s mental state in controversy).
6
Ricks v. Abbott Laboratories, 198 F.R.D. 647 (D. Md. 2001).
7
Vanderbilt v. Town of Chilmark, 174 F.R.D. 225 (D. Mass. 1997); Sacramona v. Bridgestone/Firestone, Inc., 152
F.R.D. 428, 431 (D. Mass. 1993) (holding that plaintiff’s claim for future damages in a personal injury case did not
justify ordering a Rule 35 examination regarding whether plaintiff was HIV positive); Sabree v. United Bhd. of
Carpenters & Joiners of Am., Local No. 33, 126 F.R.D. 422, 426 (D. Mass. 1989) (holding that mental examination
not warranted where plaintiff in racial discrimination suit did not place his mental state in controversy by alleging
“garden variety” claim for emotional distress damages); Cody v. Marriott Corp., 103 F.R.D. 421, 423 (D. Mass.
1984) (“Plaintiff did not place her mental condition in controversy by claiming damages for emotional distress.”).
8
Neal v. Siegel-Robert, Inc., 171 F.R.D. 264 (E.D. Mo. 1996) (holding that Rule 35 examination is not appropriate
where plaintiff is not complaining of any definable psychological symptoms, but rather is suffering from basic
complaints that are within the understanding of the jury);
9
Flanagan v. Keller Products, Inc., 2001 WL 1669379 (D. N.H. 2001).
10
Bowen v. Parking Auth. of Camden, #00-5765, 214 F.R.D. 188, 2003 U.S. Dist. Lexis 6913, 91 FEP Cases (BNA)
1200 (D.N.J. 2003) (a former employee who claimed only that he suffered emotional stress because of the work
environment did not place his mental condition in controversy so as to justify a court-ordered psychiatric
examination where he did not claim an ongoing mental injury or a psychiatric disorder and he did not sue for the
intentional or negligent infliction of emotional distress).
11
O’Quinn v. New York University Medical Center, 163 F.R.D. 226 (S.D.N.Y. 1995); Curtis v. Express, Inc., 868 F.
Supp. 467, 469 (N.D.N.Y. 1994) (“Rule 35 does not dictate that mental examinations are to be ordered routinely
simply because the plaintiff has made a claim for damages due to emotional distress.”).
12
Iadanza v. Harper, 169 N.C. App. 776, 780- 81, 611 S.E.2d 217, 221-22 (2005) (general damages for pain and
suffering includes damages for emotional distress, and that a plaintiff is not required to present proof of “severe
emotional distress” in order to recover such damages).
13
Hardy v. ESSROC Materials, 1998 WL 103306 (E.D. Pa. 1998) (allegations that the plaintiff felt anxious and had
trouble sleeping as a result of the alleged discrimination were not so severe as to warrant an order compelling a
mental examination); Smith v. J.I. Case Corp., 163 F.R.D. 229, 232 (E.D. Pa. 1995).
14
EEOC v. Old Western Furniture Corp., 173 F.R.D. 444 (W.D. Tex. 1996) (holding the plaintiff did not place her
mental condition in controversy by seeking compensation for mental anguish).
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Capps, Staples, Ward, Hastings & Dodson, 820 F. Supp. 1227, 1232 (N.D. Cal. 1993) (allowing a Rule 35
examination where the plaintiff did nothing more than seek damages for emotional distress);
Ziemann v. Burlington County Bridge Comm’n, 155 F.R.D. 497, 500-02 (D. N.J. 1994) (holding that Rule 35
examine warranted where psychological injuries were a “significant portion” of the claimed
damages). The District of Columbia bears special mention in this regard. Magistrate Judge John
Facciola of the Federal District Court in the District of Columbia has ordered Rule 35 mental exams
in several “garden variety” emotional distress cases. While several of these decisions have been
reversed by Article III judges, it is indicative of the poorly-understood nature of this issue that it
continues to be a matter of such hot dispute both between and within jurisdictions. See, e.g., Roberson
v. Bair, 242 F.R.D. 130 (D.D.C. 2007); Kalantar v. Lufthansa German Airlines, No. 01-644 (HHKJMF),
2007 U.S. Dist. LEXIS 26666, 2007 WL 1098708 (D.D.C. 2007); Benham v. Rice, 238 F.R.D. 15
(D.D.C. 2006); Doe v. District of Columbia, 229 F.R.D. 24 (D.D.C. 2005); Chiperas v. Rubin, No. CIV.A.
96-130 TPJ/JMF, 1998 U.S. Dist. LEXIS 23578, 1998 WL 765126 (D.D.C. 1998). For examples of
other courts similarly holding, see Zabkowicz v. Westbend Co., 585 F. Supp. 635 (E.D. Wis. 1984).
To understand the distinction between “garden variety” and “non-garden variety” claims of
emotional distress it is important to appreciate that, for the purposes of Rule 35, the term
“emotional distress” is not synonymous with the term “mental injury”. Turner v. Imperial Stores, 161
F.R.D. 89, 97 (S.D. Cal. 1995). Simply put, a “garden variety” claim of emotional distress is one
where the plaintiff simply requests compensation for the emotional pain and suffering which the
defendant’s actions caused, while a “non-garden variety” claim is generally predicated upon a specific
permanent psychiatric or psychological condition. The former claim does not generally place the
plaintiff ’s mental condition into issue, and so does not give rise to any need on the part of
defendant for a mental examination, while the latter generally does. Id. If the law were otherwise
“such examinations could be ordered routinely in cases where there is a claim of damages for
emotional distress.” Id. “Rule 35(a) was not meant to be applied in so broad a fashion.” Id.
In general, to place his or her mental condition “in controversy” such that a Rule 35 mental
examination is permissible, one or more of the following conditions must be met:
1) Plaintiff is pursuing a claim for intentional or negligent infliction of emotional distress;
3
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2) Plaintiff has made an allegation of specific mental or psychiatric injury or disorder;
3) Plaintiff claims an unusually severe level of emotional distress or extremely high damages
for emotional distress;
4) Plaintiff offers expert testimony to support a claim of emotional distress15; and/or
5) Plaintiff concedes that his or her mental condition is “in controversy”.
See, e.g. Ruhlmann v. Ulster County Dep’t of Social Servs., 194 F.R.D. 445, 449-50 (N.D.N.Y. 2000), citing
Jackson v. Chubb Corp., 193 F.R.D. 216, 226, n.8 (D.N.J. 2000); Ford v. Contra Costa County, 179 F.R.D.
579, 579-80 (N.D. Cal. 1998); Vanderbuilt v. Town of Chilmark, 174 F.R.D. 225 (D. Mass. 1997); EEOC
v. Old Western Furniture Corp., 173 F.R.D. 444, 445-46 (W.D. Tex. 1996); Neal v. Seigel-Robert, Inc., 171
F.R.D. 264 (E.D. Mo. 1996); Turner v. Imperial Stores, 161 F.R.D. 89, 98 (S.D. Cal. 1995); Bridges v.
Easman Kodak Co., 850 F. Supp. 216 (S.D.N.Y. 1994); Sabree v. United Brotherhood of Carpenters & Joiners
of America, Local No. 33, 126 F.Rr.D. 422 (D. Mass. 1989); Robinson v. Jacksonville Shipyards, Inc., 118
F.R.D. 525, 531 (M.D. Fla. 1988); Cody v. Marriott Corp., 103 F.R.D. 421 (D. Mass. 1984); Miller v.
Colonial Refrigerated Transportation, Inc., 81 F.R.D. 741 (M.D. Pa. 1979).
This is because Rule 35 requires that the moving party establish “good cause” to obtain a
physical or mental examination. In Schlangenhauf v. Holder, 379 U.S. 104, 110-11(1964), the United
States Supreme Court held that Rule 35 far exceed a showing than “relevance” under Fed. R. Civ. P.
Rule 26. These requirements “are not met by mere conclusory allegations of the pleadings – nor by
mere relevance to the case – but require an affirmative showing by the movant that each condition
as to which the examination is sought is really and genuinely in controversy and that good cause
exists for ordering each particular examination.” 379 U.S. 104, 118, 242-43.

15

If a plaintiff intends to present expert testimony on emotional distress this is often sufficient, in and of itself, to
allow a Rule 35 mental examination. See, e.g., Lahr v. Fulbright & Jaworski LLP, 164 F.R.D. 196 (N.D. Tex. 1995)
(ordering psychological examination where, among other things, plaintiff intended to present psychiatric testimony);
Tomlin v. Holecek, 150 F.R.D. 628 (D. Minn. 1993) (holding that “good cause” was shown for a psychological
examination where plaintiff stated that he intended to prove his emotional distress claim through expert
psychological testimony); Duncan v. Upjohn Co., 155 F.R.D. 23, 25 (D. Conn. 1994) (holding that Rule 35
examination appropriate where plaintiff intended to prove his claim through psychiatric expert testimony); Lowe v.
Philadelphia Newspapers, Inc., 101 F.R.D. 296 (E.D. Pa. 1983) (allowing Rule 35 examination where plaintiff
sought to prove claim with psychiatric testimony).
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The Fourth Circuit addressed this additional requirement of “good cause” in Guilford
National Bank of Greensboro v. Southern Railway Co., 297 F.2d 921, 924 (4th Cir. 1962). In Guilford the
Court opined that:
“Subject to . . . [the restrictions of Rules 26(b) and 30(b) and (d)], a
party may take depositions and serve interrogatories without prior
sanction of the court or even its knowledge of what the party is doing.
Only if a deponent refuses to answer in the belief that the question is
irrelevant, can the moving party request under Rule 37 a court order
requiring an answer. Significantly, this freedom of action afforded to a
party who resorts to depositions and interrogatories, is not granted to
one proceeding under [Rule 35]. Instead, the court must decide as an
initial matter, and in every case, whether . . . the making of a physical
or mental examination adequately demonstrates good cause. The
specific requirement of good cause would be meaningless if good
cause could be sufficiently established by merely showing that the
desired materials are relevant, for the relevancy standard has already
been imposed by Rule 26(b). Thus, by adding the words . . . “good
cause” . . . the Rules indicate that there must be a greater showing of
need . . . than under the other discovery rules.”
Where the plaintiff has previously sought psychiatric or psychological treatment but does
not claim that the condition is ongoing, a plaintiff can argue that the Rule 35 examination should
not be allowed. See Smith v. J.I. Case Corp., 163 F.R.D. 229 (E.D. Pa. 1995) (holding that product
liability plaintiff ’s submission of psychological services bills as compensable damages was not “good
cause” where plaintiff ’s claim for mental damages was based upon “embarrassment” and was not
pleaded as a separate tort claim); see also O’Quinn v. New York University Medical Center, 163 F.R.D. 226
(S.D.N.Y. 1995) (holding that Rule 35 examination would not be ordered where plaintiff was not
seeking compensation for ongoing mental harm); Bridges v. Eastman Kodak Co., 850 F. Supp. 216, 22122 (S.D.N.Y. 1994) (denying Rule 35 examination where plaintiffs did not claim ongoing emotional
injury or past mental disorder). In such cases, the employer’s “psychiatrist would not be able to
assist the fact finder in determining whether a person suffered, rather than suffers from, an
emotional distress or disturbance, and if so, the cause of that emotional suffering.” Benchmaster, Inc.
v. Kawaelde, 107 F.R.D. 752, 754 (E.D. Mich. 1985); see Hodges v. Keane, 145 F.R.D. 332, 334 (S.D. N.Y.
1993) (concluding that where plaintiff in a §1983 suit did not allege ongoing pain and suffering, only
past emotional harm, allowing an independent medical examination would set bad precedent).
5
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Rule 35 makes clear that it is incumbent upon defendants to establish the need for a mental
examination. Part of this showing may involve establishing that other avenues of discovery have
been exhausted or are likely to be insufficient. See Holt v. Ayers, 2006 WL 2506773*5 (E.D. Cal.
2006). In EEOC v. Maha Prabhu, Inc., 2008 WL 2559417 at 3 (W.D.N.C. 2008), the District Court
flatly rejected The defendant’s arguments that there was a need for a psychiatric mental examination
for a Title VII plaintiff who alleged that she experienced “generalized feelings of distress,” including
feeling humiliated and “raped of [her] human rights.” The court noted that these symptoms were
typical of “generalized feelings of distress” that a reasonable lay person would understand. Id. at 34. Finding that her injury did not require specific medical knowledge to understand and no clinical
explanation was necessary, the Court held that there was no reason to permit “a wide-ranging
intrusion into[plaintiff ’s] privacy[.]” In so holding, the Court explained that deposition and
interrogatories would afford defendants with an adequate opportunity to investigate plaintiff ’s
emotional distress claims.
The sentiments of Maha were also expressed in Smith v. J.I. Case Corp., 163 F.R.D. 229
(E.D.Pa. 1995), as far back as 1995: “The practice seems to be more and more in vogue of late for
defendants to seek to partake of the in terrorem tactic of visiting upon a plaintiff a particularly
intrusive incursion: examination by a psychiatrist, and other psychological delvings. …some have
suggested that it has been used as a way to harass and intimidate plaintiffs into dropping their
lawsuits, rather than subjecting themselves to the gauntlet of pretrial probings. This squarely falls
within that category and is not to be countenanced. In so stating, I by no means suggest-even
though it is beyond the factual ambit before me-that psychiatric and psychological exams are never
called for. The rules expressly call for them, and properly so. Many is the situation when they are a
necessary and proper tool for fingering the mental malingerer, exposing the hyper-emotional
charlatan. I only suggest that in cases such as this one-your basic garden-variety tort quest for
damages, to include pain and suffering-psychiatric examination should be the exception, not the rule.
In light of these concerns, when MEs are compelled, some safeguards for plaintiffs should
accompany the Order.”

6
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Lay the Groundwork for Transparency.
If your client may be subject to a mental exam, you should lay the necessary groundwork to
obtain information from the defense regarding the mental health professional who will conduct the
mental exam and the psychological testing that the mental health professional proposes to
administer. I would recommend that, in your first set of interrogatories and document requests, you
demand the following with regard to any mental health professional whom the defense hires to
conduct a mental exam:
1) A listing of all civil and criminal cases in which the psychiatrist has been retained during the
prior five to ten years. Push the time period out as far as your court will permit.
2) The party by whom the psychiatrist was retained in each such case.
3) The identity of counsel for the party that retained the psychiatrist.
4) The identity of opposing counsel.
5) The psychiatrist’s full fee charged in the matter.
6) A transcript of the psychiatrist’s deposition testimony, if any, in the case, appropriately
redacted pursuant to a protective order that takes into account compliance with HIPAA and
GINA.
7) A copy of the psychiatrist’s trial testimony in the case, once again appropriately redacted
pursuant to a protective order.
8) If your court will permit, a copy of the report prepared by the psychiatrist, once again,
appropriately redacted.
9) The identity of any plaintiff for whom the psychiatrist has ever testified.
10) The percentage of the psychiatrist’s business on an annual basis that is forensic work for the
defense, broken down by employment and non-employment cases.
11) The total amount of the psychiatrist’s earnings, year-by-year, performing forensic services,
broken down by the dollar amount paid by the defense, as compared to any moneys paid by
plaintiffs.

7
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I would further recommend that your initial discovery demand certain information regarding any
proposed psychological testing, including the precise name of any psychological test / instrument
that the psychologist plans to administer.

Never Allow it to be Called an “Independent” Mental Exam.
Your mantra from day one is that this is nothing but a mini-deposition; it is an adversarial
proceeding; and there is no evidence whatsoever that the ME is independent. Indeed, armed with
the responses to the discovery listed above, you normally will be able to demonstrate that the
psychiatrist is nothing but a shill for the defense, and in many instances, someone who makes six
figures several times over during a given year presenting the same old tired testimony for the
defense. So, every time you hear the word “independent,” object, and every time you see the
acronym IME, object.

After dialogue with the defense, have your motion ready.
In most cases where you plead, for example, that your client suffers from PTSD as a result
of the alleged wrongful conduct by the defense, you know that a Rule 35 exam is coming, as well as
psychological testing. So, I would reach out to the defense and attempt to negotiate the testing that
may be administered and the terms and conditions of the ME. I would put a proposal in writing,
and once it is clear that the defense will not agree, take the initiative and file a motion for a
protective order as early as possible, giving your court sufficient time to consider the issues.

Entitlement to an ME – The “Good Cause” Requirement
Unlike other forms of discovery, the defense must establish good cause before it is entitled
to an ME. In preparing your protective order, you should emphasize this requirement. You should
also attempt to demonstrate that the information sought by the ME is already available to the
defense through depositions and/or within whatever medical records or expert reports you have
produced.
8
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While there appears to be some agreement that an ME should be permitted if it would
provide needed information to the defense, courts have disagreed about the extent to which the
availability of such information from other sources impacts the need for an ME. Some courts have
required that the information sought by the ME be unavailable through other means before
permitting such intrusive discovery. See Valita v. City of Chicago, 1986 WL 8736 (N.D. Ill. 1985)
(holding that defendant had not established good cause for a psychological examination where it
made no showing why the reports of plaintiffs’ two experts and their deposition testimony could
not be evaluated by proposed examiner); Marroni v. Matey, 82 F.R.D. 371, 372 (E.D. Pa. 1979)
(holding that “good cause” was not established for a psychological examination of the operator of a
motor boat involved in an accident when plaintiffs had not shown that they could not obtain the
information by other discovery methods that would not be as intrusive on the defendant’s privacy
interests). Other courts have phrased the requirement more permissively, and allowed MEs when it
seemed likely to generate additional information. See Duncan v. Upjohn Co., 155 F.R.D. 23, 25 (D.
Conn. 1994) (compiling cases and concluding in negligence case that “[o]nly if no additional relevant
information could be gained by an examination of Mr. Duncan should the motion for psychiatric
examination be denied”); Lahr v. Fulbright & Jaworski, L.L.P., 164 F.R.D. 204, 208-09 (N.D. Tex.
1996) (quoting Duncan, supra); Eckman v. University of Rhode Island, 160 F.R.D. 431 (D. R.I. 1995)
(granting motion for a Rule 35 examination where tests sought were not duplicative or cumulative).
In Smith v. Board of Governors, 2008 U.S. Dist. LEXIS 91271 (E.D.N.C. 2008), the court
denied a protective order requested by Plaintiff which sought “(1) to limit the scope of questioning,
(2) to require further disclosure by the expert as to the relevancy of the proposed testing, (3) to limit
the location of the test to Plaintiff's county of residence, or alternatively to pay Plaintiff's travel
expenses and loss of wages, (4) to limit testing to one day, (5) to require that Plaintiff's deposition be
submitted to Dr. Calloway, Defendants' proposed examiner, and that Dr. Calloway be ordered to
refrain from questioning Plaintiff about the facts of the case, and (6) to require that Plaintiff's
counsel be present during the exam to protect her rights.”

Entitlement to an ME – Defense Carries a Heavy Burden
9
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In preparing your motion you should emphasize the heavy burden of persuasion which the
defense must carry in requesting an ME. In Ricks v. Abbott Laboratories, 198 F.R.D. 647, 649 (D. Md.
2001), the District Court held that the burden for a party moving for a Rule 35 examination is
“substantial.” The court denied the defendant’s request for a Rule 35 mental examination where the
plaintiff sought damages for “embarrassment and humiliation; [and] physical and emotional trauma”
caused by the loss of her job due to alleged employment discrimination. 198 F.R.D. 648. Ricks
further held that: “… a party’s emotional distress may be in controversy, justifying a psychiatric ME
when the emotional where the emotional distress is unusually severe, requires and expert to explain,
or is described in clinical terms. When the emotional distress is less serious, it is not “in controversy”
and the Court will not order a mental examination.” Id. at 649. Ricks recognized that: “[T]here is a
difference between more serious emotional distress that might be diagnosed and treated as a
disorder by a psychiatrist and the less serious grief, anxiety, anger, and frustration that everyone
experiences when bad things happen. Plaintiffs may recover for either type of distress…; however, a
defendant cannot require a plaintiff to submit to a mental examination when the plaintiff alleges
only the latter kind of emotional distress. Id.; See also Metropolitan Property and Casualty Ins. Co. v.
Overstreet, 103 S.W.3d 31, 37 (Sup. Ky. 2003). (“The rule was born out of controversy. Prior to the
adoption of the Federal Rules of Civil Procedure ("FRCP"), the common law viewed court ordered
medical examinations as repugnant to a person's privacy and bodily integrity. Indeed, in Union Pacific
Ry. Co v. Botsford, 141 U.S. 250, 11 S.Ct. 1000, 35 L.Ed. 734 (1891), the Court held that "[t]he
inviolability of the person is as much invaded by a compulsory stripping and exposure [by the
examining doctor], as by a blow." Id. at 251-52, 11 S.Ct. at 1001.”)

Entitlement to an ME – Limit the Scope
Finally, consider requesting to limit the scope of the ME. Courts have limited the scope of
the exam to information that may reasonably relate to the issues of causation and the existence and
extent of the mental distress suffered by Plaintiff as an element of his/her claimed damages. Morin
v. Sharp, 144 N.C. App. 369, rev. denied, 354 N.C. 219, 557 S.E.2d 531 (2001). In Fischer v. Coastal
Towing Incorporated, 168 F.R.D. 199, 201 (E.D. Tx. 1996), in addition to permitting Plaintiff ’s counsel
10
© Copyright 2014, Robert B. Fitzpatrick, PLLC, Washington, D.C. All Rights Reserved

to be present for the ME, the court expressly forbade Defendant’s expert from asking any questions
related to liability in the action.

Have Declarations From Other Psychiatrists.
You will want to demand, at a minimum, that a record be made of the mental exam.
Understand that without a record of the exam, the psychiatrist is free to embellish, indeed
prevaricate, on what actually transpired during the ME. So, at a minimum, you want the exam to be
videoed. With today’s technology, there is no need for a cameraman to be in the room videoing the
proceeding. With miniaturization, the proceedings can readily be videoed. Nonetheless, the defense
psychiatrist will undoubtedly sign a declaration that videoing or audiotaping or, God forbid, the
presence of plaintiff ’s lawyer will interfere with the integrity of the ME. Have declarations from a
number of psychiatrists who state that there is no scientific basis whatsoever for that assertion. In
many states, by state law or rule, counsel has a right to be present. See, section 6 below. And, many
courts have permitted videotaping (Zabkowicz v. West Bend Co., 585 F. Supp. 635, 636 (E.D. Wis. 1984)
(permitting video camera)); audiotaping (Sidari v. Orleans County, 174 F.R.D. 275, 291 (W.D.N.Y. 1996)
(permitting the Rule 35 examination to be tape-recorded); B.D. v. Carley, 704 A.2d 979, 981 (N.J.
App. Div. 1998) (finding that Plaintiff ’s right to preserve evidence of the nature of the examination,
the accuracy of the examiner’s notes or recollections, the tones of voice and the like outweighed the
examiner’s preference that there be no recording device.); Langfeldt-Haaland v. Saupe Enterprises, Inc.,
768 P.2d 1144, 1147 (Alaska 1989) (attorney could attend client’s examinations and recording
allowed); Jacob v. Chaplin, 639 N.E. 2d 1010, 1011 (Ind. 1994) (allowing either party to record “in the
absence of some overriding reason to prohibit that recording); but see Hertenstein v. Kimberly Home
Health Care, Inc., 189 F.R.D. 620 , 628 (D. Kan. 1999) (denying plaintiff ’s request for tape-recording
of the examination); Tomlin v. Holecek, 15 F.R.D. 628 (D. Minn. 1993) (rejecting plaintiff ’s request to
have the examination tape-recorded)); stenographers (Dauber v. Incaica Cia Armadora, 126 F.R.D. 12,
14 (E.D.N.Y. 1998) (permitting stenographer); Di Bari v. Incaica Cia Armadora, S.A., 126 F.R.D. 12, 14
(E.D.N.Y. 1989) (stenographer permitted at plaintiff ’s psychiatric examination)) and indeed, the
presence of counsel. Those cases that refuse to allow taping and/or the presence of counsel are
normally predicated on two premises, both of which are fallacious.
11
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Counsel’s presence at the ME.
For whatever reason, instinctively, most judges seem to think that it is beyond the pale that a
lawyer be present at the ME. In my judgment, this reflects the continued fallacious thinking that
somehow the psychiatrist is a fair-minded individual simply seeking scientific truth. Anyone who
has been in the trenches in employment litigation knows full well that most (occasionally there are
exceptions), hired forensic psychiatrists are no different than any other hired expert witness. The
party hiring the expert is hiring the expert for a predetermined opinion that buttresses the hiring
party’s case. It is simply naïve to think otherwise.
I have been permitted, by court order, to attend MEs (Beasley v. Nat’l Rifle Assoc., Civ. Action
No. No. 89-11277 (D.C. Super. Ct. July 19, 1990) (Von Khan, J.)), have not disrupted the proceeding,
and, in my humble opinion, have kept the psychiatrist reasonably honest. Indeed, I had one
experience where I sat in a chair behind my client, out of my client’s line of sight, throughout an
ME, and the defense psychiatrist, over the weekend, chatted with my client’s psychiatrist, and they
both agreed by Monday morning on the diagnosis, and the case was settled by the end of the week.
Some lawyers have contended that they not only should be permitted to attend, but also
should be permitted to object just like it were a deposition. Even I have misgivings in that regard.
Langfeldt-Haaland v. Saupe Enterprises, Inc., 768 P.2d 1144-1147 (Alaska 1989) provides a
comprehensive survey of the state law on attorney representation during MEs, as of 1989, and
states as follows: “The Rule 35 examination is part of the litigation process, often a critical part.
Parties are, in general, entitled to the protection and advice of counsel when they enter the litigation
arena. An attorney's protection and advice may be needed in the context of a Rule 35 examination,
and we see no good reason why it should not be available…. …[P]laintiff's counsel in a civil case
should have the right to attend a physical, or psychiatric, examination of his client in several
respects. First, there is a constitutional right to counsel in civil cases arising from the due process
clause. We recognize that the right to counsel in civil cases is not co-extensive with the right to
counsel in criminal prosecutions, but in the area of compelled examinations we see no reason to
draw a distinction. Second, counsel may observe shortcomings and improprieties in an examination
which can be brought out during cross-examination at either a civil or criminal trial. Third, although
12
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observation may be the primary role of counsel in both criminal and civil cases, counsel may on
occasion properly object to questions concerning privileged information. There are privileges which
may be invaded in civil as well as in criminal cases. Thus the reasons for allowing counsel to be
present in a criminal case which we accepted in Houston also generally apply in civil cases…. We
align Alaska with those authorities which allow plaintiff's counsel to attend and record, as a matter
of course, court-ordered medical examinations in civil cases.”
The Langfeldt-Haaland court noted that Florida, New York and Washington permitted
Plaintiff ’s counsel to attend both physical and psychiatric examinations as a matter of course. 768
P.2d at 1146, citing Bartell v. McCarrick, 498 So.2d 1378, 1379 (Fla.App.1986), Reardon v. Port Auth.,
132 Misc.2d 212, 503 N.Y.S.2d 233, 234-35 (1986), and Tietjen v. Department of Labor & Indus., 13
Wash.App. 86, 534 P.2d 151, 153-54 (1975), respectively.
Where federal courts have permitted plaintiffs’ attorneys to attend, they have sometimes
looked to state law, other federal jurisdictions and/or simply exercised their own judgment, finding
that the plaintiff was entitled to some protection because the ME is adversarial. In Gensbauer v. May
Department Stores Co., 184 F.R.D. 552, 553 (E.D. Pa. 1999), 184 F.R.D. at 553, the District Court for
the Eastern District of Pennsylvania adopted the rationale of the state courts and held: “Although,
in theory, an I.M.E. is to be scientific rather than adversarial, experience suggests that it is often the
latter. The party being examined may have to respond to limitless questions by a trained
representative of the opposing side without check. Legal representation seems appropriate in such a
circumstance.” Accord Jeffreys v. LRP Publications, 184 F.R.D. 262, 263 (E.D. Pa. 1999) (a plaintiff
undergoing a psychological ME could be accompanied by her attorney or “other representative.”).
In Fischer v. Coastal Towing, Inc., 168 F.R.D. 199 (E.D. Tx. 1996), the District Court for the
Eastern District of Texas held that “Plaintiff ’s counsel may attend the evaluation by Defendant’s
expert.” In Zabkowicz v. West Bend Co., 585 F.Supp. 635, 636 (D.C.Wis.1984), the District Court for
the Eastern District of Wisconsin permitted the plaintiffs, at their option, to have their attorney, any
other third party or a recording device at the ME, explaining: “…in the context of an adversary
proceeding, the plaintiffs' interest in protecting themselves from unsupervised interrogation by an
agent of their opponents outweighs the defendants' interest in making the most effective use of
13
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their expert. The defendants' expert is being engaged to advance the interests of the defendants;
clearly, the doctor cannot be considered a neutral in the case. There are numerous advantages,
unrelated to the emotional damage issue, which the defendants might unfairly derive from an
unsupervised examination. In sum, I do not believe that the role of the defendants' expert in the
truth-seeking process is sufficiently impartial to justify the license sought by the defendants.”
There is a legitimate purpose to be served by the presence of the attorney, as noted in
Vreeland v. Ethan Allen, Inc., 151 F.R.D. 551 (S.D.N.Y. 1993): “The attorney can observe and take
notes of the procedures followed, in order to have that information available for cross-examination.
In our trials involving ordinary physical injuries it is quite common for the attorney for the plaintiff
to be present during such examinations as an observer, and this Court has found generally that,
assuming no inappropriate conduct, the presence of the attorney is more likely to produce a higher
quality of justice and fairness in the ensuing trial and permit more cogent cross-examination of the
expert.”
There is a substantial split between states, and between the state and federal court systems16,
over whether counsel is permitted to attend an ME. State or federal courts in Texas17,

16

States have been quicker than federal courts to adopt the precedent that plaintiffs' attorneys to attend MEs. Some
states even so provide by statute. The Pennsylvania state courts, armed with the experience of adjudicating
countless personal injury cases, have recently amended the state rules of civil procedure to recognize the right of a
party to have an attorney present during a medical examination. Pennsylvania Rule of Civil Procedure 4010(a)(4)(i),
amended April 24, 1998, effective July 1, 1998, states: “The person to be examined shall have the right to have
counsel or other representative present during the examination. The examiner's oral interrogation of the person to be
examined shall be limited to matters specifically relevant to the scope of the examination. Pa.R.Civ.P. 4010(4)(i).”
Gensbauer v. May Dept. Stores Co., 184 F.R.D. 552, 552-553 (E.D.Pa.1999).
17
Pearson v. City of Austin, 2001 WL 681663 (W.D. Tex. 2001) (holding that there is nothing in Rule 35 that
requires the psychological examination to take place outside the presence of plaintiff’s lawyer, and noting
distinction between “[pleading] emotional distress as a cause of action” and “[pleading] mental anguish as part of
[plaintiffs’] damages.”).
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Pennsylvania18, Florida19, New York20, and Washington state21 have all permitted plaintiff ’s counsel to
attend MEs. By contrast, the Eighth Circuit22 and state or federal courts in Connecticut23,
Kentucky24, Kansas25, New York26, and the District of Columbia27 have all, at one time or another,
rejected a request that plaintiff ’s counsel be allowed to attend the ME. New York in particular
embodies this conflict, with the conflicting decisions from the Southern District, as well as a state
opinion from the Appellate Division permitting the presence of counsel and a federal opinion from
the Western District refusing to allow the attendance of counsel. Complicating the issue, some
states allow the plaintiff ’s treating physician or mental health practitioner (Pennsylvania28 and

18

Showell v. Trump Taj Mahal Casino, 2000 WL 1514108; 2000 U.S. Dist. LEXIS 14736 (E.D. Pa. 2000)
(permitting attorney to be present at a psychological evaluation, but instructing him not to interrupt and to sit where
he could not be observed by his client); Gensbauer v. May Department Stores Co., 184 F.R.D. 552, 553 (E.D. Pa.
1999).
19
U.S. Sec. Ins. Co. v. Cimino, 754 S.2d 697, 700-01 (Fla. 2000) (“Florida follows a liberal view when determining
whether attorneys may attend examinations”).
20
Vreeland v. Ethan Allen, Inc., 151 F.R.D. 551 (S.D.N.Y. 1993) (plaintiff’s counsel could be present during Rule
35 examination by the defendant’s expert); Parsons v. Hytech Tool & Dye, Inc., 241 A.D.2d 936 (N.Y. App. Div.
1997) (“A plaintiff being examined by a defense physician is entitled to have his or her attorney present during the
examination unless defendant makes a positive showing of necessity for the exclusion of the attorney”).
21
Tietjen v. Dep’t of Labor and Industry, 534 P.2d 151, 154 (Wash. 1975) (holding that an attorney is entitled to be
present and “[a]ny unnecessary interference caused by an attorney could be alleviated by specific court order.”).
22
Sanden v. Mayo Clinic, 495 F.2d 221 (8th Cir. 1974) (holding that district court did not abuse its discretion in
denying request for plaintiff’s physician to be present; noting that, although ”the examined party will usually be
permitted to have his or her own physician present,” plaintiff had shown no need for such protection where she was
a registered nurse).
23
Duncan v. Upjohn Co., 155 F.R.D. 23, 26 (D. Conn. 1994) (rejecting plaintiff’s request that plaintiff’s expert be
present for an ME on grounds that the expert’s presence might impede the conversation between plaintiff and
examiner, and ordering defendant to pay any necessary expenses of plaintiff incurred in attending examination).
24
Cain v. Abramson, 220 S.W.3d 276 (Ky. 2007) (holding that the defendant in a criminal matter was not entitled to
counsel during a psychiatric examination under the Sixth Amendment because a psychiatric evaluation, ordered by
the trial court upon notice by the defendant of his intent to assert mental illness as a defense, was not a “critical
state” in the criminal proceedings.).
25
Greenhorn v. Marriott Int’l Admin. Svcs., Inc., 216 F.R.D. 649, 654 (D. Kan. 2003) (denying Plaintiff’s request to
have her counsel present during mental exam).
26
Hirschheimer v. Associated Minerals and Minerals Corp., 1995 WL 756901 at *3 (S.D.N.Y. Dec. 12, 1995)
(rejecting plaintiff’s request to have counsel present during Rule 35 exam); EEOC v. Grief Bros. Corp., 218 F.R.D.
59 (W.D.N.Y. 2003) (denying request that counsel be present or that examination be recorded).
27
Abdulwali v. Washington Metro Area Transit Auth., 193 F.R.D. 10 (D.D.C. 2000) (denying plaintiff’s request to
have plaintiff’s counsel present during Rule 35 examination, and denying plaintiff’s request to record the
examination).
28
Lowe v. Philadelphia Newspapers Inc., 101 F.R.D. 296 (E.D. Pa. 1983) (holding that plaintiff would be allowed to
have psychiatrist or other medical expert of her own choosing present during examination by psychiatrist selected by
defendant, but person chosen by plaintiff would be present solely as observer and not for purpose of advising
plaintiff during examination, and could make notes of observation).
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Delaware29) attend the ME, while others allow other types of witnesses to attend the ME. Compare
Di Bori v. Incaica Cia Armadora, S.A., 126 F.R.D. 12 (E.D. N.Y. 1989) (denying request for the
presence of an attorney, but granting request for the presence of a court reporter); with Scheriff v.
C.B. Fleet Co., 2008 U.S. Dist. LEXIS 54189 (E.D. Wis. 2008) (denying plaintiff ’s requests to have a
third party present during the Rule 35 examination and to record the examination).
For more information on the presence of counsel or other third parties at MEs, see also
Sanden v. Mayo Clinic, 495 F.2d 221 (8th Cir. 1974); Bennett v. White Lab., 841 F. Supp. 1155 (M.D. Fla.
1993); Warrick v. Brode, 46 F.R.D. 427 (D. Del. 1969); Dziwanoski v. Ocean Carriers Corp., 26 F.R.D. 595
(D. Md. 1960); Jonathan Margolis, Who Pays The Piper Calls the Tune – Rule 35 Examinations Outside the
Presence of Counsel, The Employment Lawyers, available at:
http://www.theemploymentlawyers.com/Articles/Rule%2035%20examinations.htm; Maxwell
Smith, Quiet Eyes: The Need For Defense Counsel’s Presence at Court-Ordered Psychiatric Evaluations, 16 Cap.
Def. J. 421 (2004), available at:
http://www.vc3.org/bestCDJ/docs/16%20Cap.%20Def.%20J.%20421%20%282004%29%20Smith
,%20Right%20to%20Counsel%20at%20Psychiatric%20Hearings.pdf; William Scott Wyett and
Richard A. Bales, The Presence of Third Parties at Rule 35 Examinations, 71 Temple L. Rev. 103 (1998);
Thomas M. Fleming, Right of Party to Have Attorney or Physician Present During Physical or Mental
Examination at Instance of Opposing Party.

Protect your client’s privacy.
Assuming that the court permits a Rule 35 ME you should get the forensic psychiatrist to
sign off on an agreement to maintain confidentiality, comply with HIPAA, and comply with GINA.
Don’t just take defense counsel’s verbal assurance that the psychiatrist will be discreet and not
babble to others about your client. Many of us enjoy telling war stories, and psychiatrists, at least in
this respect, are no different than us.

29

Warrick v. Brody, 46 F.R.D. 427 (D. Del. 1969) (holding that plaintiff could have her own physician present
during physical examination).
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The Psychotherapist-Patient Privilege
Another matter which you should consider when confronted with a request for an ME is the
application of the psychotherapist-patient privilege. Many courts have held that this privilege is not
waived simply by bringing a garden-variety claim of emotional distress. See Rulhman v. Ulster County
Department of Social Services, 194 F.R.D. 2000 (N.D.N.Y. 2000) (denying motion for medical records on
grounds that plaintiff ’s claim of discrimination based on perceived disability, and his claim of
incidental emotional distress, did not waive the psychotherapist-patient privilege); Krocka v. City of
Chicago, 193 F.R.D. 542, 544 (N.D.Ill.2000) (holding that the psychotherapist-patient privilege
remains intact so long as plaintiff limits testimony to humiliation and embarrassment and not any
psychological symptoms or conditions); Santelli v. Electro-Motive, 188 F.R.D. 306 (N.D. Ill. 1999)
(holding that “[a]lthough communications between a psychotherapist and patient may be relevant to
a particular issue in a case or significant to the party opposing the privilege, that alone is not enough
to deprive the party of [the psychotherapist-patient] privilege. By definition, privileges exclude from
a case otherwise relevant information.” Further, “[t]he fact that a particular person may have had a
drug or alcohol problem or a positive HIV test has no logical bearing on whether she felt
humiliation or disgust as a result of unlawful discrimination. We uphold [the Magistrate Judge’s]
order that defendant is not entitled to obtain these records.”); Booker v. City of Boston, 1999 WL
734644; 1999 U.S. Dist. LEXIS 14402 (D. Mass. 1999) ("privilege is not waived unless the plaintiff
makes positive use of the privileged material in the prosecution of her case").
Courts have, however, been willing to intrude on the privilege when plaintiff brings a nongarden variety claim for emotional distress or when the plaintiff does not offer sufficient
information on his or her claim for emotional distress. See Flowers v. Owens, 274 F.R.D. 218 (N.D. Ill.
2011) (the psychotherapist-patient privilege did not apply where the plaintiff failed in a supplement
to his motion for protective order to state that testimony at trial regarding plaintiff ’s emotional
distress claim would be limited to simple, usual, and ordinary emotions typical of “garden variety”
emotional distress cases.); Stevenson v. Stanley Bostitch, 201 F.R.D. 551 (M.D. Ga. 2001) (holding that
plaintiff had waived the psychotherapist-patient privilege by bringing a claim of intentional infliction
of emotional distress, but not by seeking emotional distress damages under Title VII); Vasconcellos v.
Cybex Int'l, Inc., 962 F. Supp. 701, 708-09 (D. Md.1997) (finding waiver where plaintiff claimed severe
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emotional distress resulting from harassment and brought intentional infliction of emotional distress
claim, but quashing subpoena as over broad where the subpoena sought documents pertaining to
psychiatrist's treatment of plaintiff, including medical or psychological histories, psychological
databases, laboratory results, discharge summaries, psychological evaluations, clinical assessments,
consultation records, treatment plans and updates, doctor and medical staff notes, telephone
messages, and billing and payment information).

Opposing Requests for Medical Records
As part of, or in lieu of, an ME, the defense may request some or all of plaintiff ’s medical
records. In responding to such a request, you should be careful to point out the likely breadth of
documents which the defense is seeking and to identify the volume of irrelevant, private, material
which would be produced. Courts have often refused to order production of medical records in
response to requests which are overbroad or which would result in the production of irrelevant
information. See Broderick v. Shad, 117 F.R.D. 306, 309 (D.D.C. 1987) (holding that employer’s request
for a “wholesale” production of the past 11 years of the plaintiff ’s medical history should be denied
where the request called for the production of irrelevant information and was intrusive); Sabree v.
United Bhd. of Carpenters & Joiners of America, Local No. 33, 126 F.R.D. 422, 426 (D. Mass 1989)
(denying discovery of the plaintiff's psychological records in a race discrimination case, holding that
the records, which related to the plaintiff's private sexual problems and not the racial harassment,
were "perspicuously irrelevant to the instant lawsuit").
You may also consider offering alternatives to the production of medical records. In In re
Trinidad Corp., 238 F. Supp. 928 (E.D. Va. 1965), the Court denied a motion to compel medical
records. Instead, the court found that needed information could be gathered through the use of
interrogatories and deposition.
In response to any such request, you should emphasize the intrusiveness of a request for
medical, especially mental health, records. As the Fourth Circuit stated over half a century ago in
Guilford National Bank of Greensboro v. Southern Railway Co., 297 F.2d 921, 924 (4th Cir. 1962):
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Under Rule 35, the invasion of the individual's privacy by a physical or
mental examination is so serious that a strict standard of good cause,
supervised by the district courts, is manifestly appropriate. … Use of
the weapon which this rule forges should not be permitted without
more than the easily satisfied test of relevancy.

In Bottomly v. Leucadia National, 163 F.R.D. 617 (D. Utah 1995), the defendant sought
disclosure of all of the plaintiff's medical and psychological records, unrestricted as to time or
circumstance, and argued that it was entitled to such broad discovery because the plaintiff was
claiming severe emotional distress and had experienced prior emotional problems. The court
rejected this argument, and permitted discovery of only those psychological records relevant to the
causal relationship between the plaintiff's emotional damage claim and the defendant's conduct. The
Court stated as follows: “Although, plaintiff, by putting her psychological and emotional condition in
issue waives privacy claims as to those matters which are related to causation and damages as to her
claim, plaintiff does not waive privacy interests on matters that are unrelated to the case or not
calculated to lead to admissible evidence. In making that evaluation, the Rules of Evidence are
directly pertinent as to what matter is calculated to lead to admissible evidence. Rule 26(b)(1)
F.R.C.P. expressly limits discovery to "matter, not privileged, which is relevant to the subject matter .
. ." Also, the information sought must appear to be "reasonably calculated to lead to the discovery
of admissible evidence." In that regard Rules 401, 402 and 403 F.R.E. have application to matters
of discovery. The recent amendments to Rule 412, F.R.E. may also impose limitations on
discovery.” Id. at 619 (internal citations omitted).
In Mann v. University of Cincinnati, 824 F. Supp 1190, 1198-99 (S.D. Ohio 1993), the Court
held that the records of medical treatment prior to the time of the events alleged in the lawsuit were
not discoverable, "because they have virtually no relevance to the issues in this case and the privacy
interest in them is great."
There is a split in federal case law regarding whether the federal courts have the power under
the Federal Rules of Civil Procedure to order the plaintiff to sign a medical records release. In Clark
v. Vega Wholesale, Inc., 181 F.R.D. 470 (D. Nev. 1998), a sexual harassment case, the defendant sought
a signed release from the plaintiff, and served a Request for Production requesting that the plaintiff
19
© Copyright 2014, Robert B. Fitzpatrick, PLLC, Washington, D.C. All Rights Reserved

sign the releases. Plaintiff refused, and the defendant brought a motion to compel. The court
denied the motion, concluding that nothing in Rule 34 authorized the court to compel the plaintiff
to sign a release for documents that were not in her control. Accord Neal v. Boulder, 142 F.R.D. 325,
327 (D. Colo. 1992). Other courts have concluded that a compelled medical release is the most
expeditious, efficient and least expensive way of obtaining information from medical providers.
Smith v. Logansport Community Sch., Corp., 139 F.R.D. 637, 649 (N.D. Ind. 1991); Brown v. Eli Lilly &
Co., 131 F.R.D. 176, 178 (D. Neb. 1988).

Prepare your client for the ME.
If you study the literature, you can virtually predict practically every question that the
forensic will ask during the ME. Have no hesitation in preparing your client for the ME. This is
simply a deposition in disguise.

The treating mental health practitioner: A difficult relationship for
the advocate.
The forensic psychiatrist will want the notes and records of any treating mental health
practitioners. Depending on your jurisdiction, the Court may or may not require your client to sign
a release allowing the opposition’s psychiatrist access to his or her records. See Becker v. Securitas
Security Servs. USA, Inc., No. 06-2226; 2007 U.S. Dist. LEXIS 15818 (D. Kan. March 2, 2007)
(discussing forced releases, and holding that “Rule 34 contains no provision requiring a party to sign
a release or authorization so that the requesting party may obtain a document directly from a nonparty.”). Especially if such a release cannot be obtained, defense counsel may seek a release from
your client that would permit the forensic to speak directly ex parte with the treater. Courts are split
as to whether a defendant can interview the physician ex parte. See Doe v. City of Chicago, No. 96 C
5739 (N.D. Ill. July 7, 1998) (holding that defendant’s attorney had wrongfully conducted an ex parte
communication with psychotherapist); Alston v. Greater Southeast Community Hosp., 107 F.R.D. 35 (D.
D.C. 1985) (denying motion to compel authorization to permit ex parte interviews with treating
physicians); Miles v. Farrell, 549 F. Supp. 82 (N.D. 1982) (holding that federal rules do not permit ex
parte interviews of plaintiff ’s treating physicians); Weaver v. Mann, 90 F.R.D. 443 (D. N.D. 1981)
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(federal rules prohibit ex parte conferences with opposing party’s treating physician); Compare to
Lovato v. Burlington Northern Santa Fe Ry. Co., 201 F.R.D. 509 (D. Colo. 2001) (granting defendant’s
motion to compel plaintiff to sign authorizations permitting ex parte communications with treating
physicians, but allowing plaintiff ’s counsel to inform physicians of their right to accept or decline to
participate in such interviews); King v. Ahrens, 798 F. Supp. 1371 (W.D. Ark. 1992) (holding that court
had no authority to prohibit ex parte communications between defense counsel and plaintiff ’s
treating physicians).
Some courts in the same jurisdiction are split as to whether such ex parte interviews are
permissible. Compare Filz v. Mayo Foundation, 136 F.R.D. 165, 173 (D. Minn. 1991) (allowing ex parte
communications) with Gobuty v. Kavanagh, 795 F. Supp. 281 (D. Minn. 1992) (finding that state doctorclient statute applied and prohibiting ex parte communications).
Typically, treating MHPs are extremely resistant to being pulled into the adversarial process.
The treater can be an asset for plaintiff or a distinct liability. In many circumstances, the treater may
have far greater credibility with the jury than a “bought and paid for” forensic. But, if the treater, at
deposition, testifies that her / his diagnosis is based upon an erroneous set of facts or, even worse, a
set of “falsehoods” or “exaggerations” tolled by the plaintiff to the treater, your emotional distress
claim may be spiraling downhill and your client’s credibility on liability may be adversely affected.
So, before embarking on alleging in the complaint emotional distress that results in this invasive
discovery, you need to try to find out from the treater what is in his / her notes (parenthetically, you
seemingly are obliged to tell the treater to preserve all notes and records), and try to schedule a block
of time with the treater to ask the lines of questions that you can anticipate the defense will ask at
deposition of the treater. I wish I could say that most treating MHPs readily cooperate with
plaintiffs’ counsel in this regard, but my experience is decidedly the opposite. I think you will find
most treaters extremely resistant to being involved in the adversarial process.

Gather evidence early to establish the sequelae of emotional distress.
Reading the cases and based on real-life experience with thousands of clients, some of the
common symptoms of emotional distress are:
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•

Sleeplessness

•

Weeping

•

Weight Loss or Weight Gain

•

Excessive Drinking

•

Resumption of Smoking

•

Irritability

•

Social Withdrawal

•

Withdrawal From Children and Spouses

•

Withdrawal From Church Activities, Family Birthdays, or Holiday Events

•

Failure to Maintain Physical Appearance

•

Failure to Prepare Family Meals, Clean, or Decorate for the Holidays, in
Contrast to pre-Discrimination Behavior

•

Undiagnosable Physical Ailments Other Than Conditions That Predate the
Discrimination

Sadly, all too often, I have heard judges literally mock such proof, presumably on the jaded
belief that one can simply make most of that up and there is no way to verify its accuracy. So,
depending on your judge, anticipate from the outset that you will be met with incredulity.
To address this potential problem you should, as early as possible, gather declarations from
family members, friends, neighbors, coworkers, etc. to verify that they observed such symptoms. If
there is a weight gain or loss situation, that is objectively verifiable. With some frequency, clients
have panic attacks, which are often mistaken for heart attacks. There may be emergency room
records to verify such instances, and your client’s treater ought to be able to testify that this is a sign
of severe emotional distress.

From day one, focus on other stressors.
The most common defense is either that plaintiffs’ emotional distress is as a result of a
stressor extraneous to the workplace, or the stress of litigation. Alternatively, the defense argues
that the jury ought not attempt to unscramble the egg, that is, determine what amount of the stress
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is attributable to the workplace misconduct and what is attributable to extraneous stressors. You
need, as plaintiff ’s counsel, from the outset of the representation, and before you plead your client
into invasive discovery, to focus on other potential stressors. In short, you need to ask very personal
questions of your client to determine whether there is marital discord or other such stressors in
his/her life. You then need to make some judgment as to how a jury might respond to the amalgam
of stressors. And, you need to be certain that your client is fully cognizant of the fact that s/he will
be deposed on the other stressors as may be, for example, his/her spouse.

Time and place of the ME.
Judges tend to defer to the forensic MHP’s time parameters. Sometimes, the MHP asks for
multiple sessions. You should resist where appropriate. Multiple sessions are no different than
multiple sessions of a deposition, where it isn’t concluded on day one, giving the deposing party the
opportunity between sessions to further tune its questioning. You will have limited credibility in
opposing time parameters unless you use a declaration(s) from an opposing MHP who opines that
the forensic time requests are excessive. See Jackson v. Entergy Operations,1998 WL 101690; 1998 U.S.
Dist. LEXIS 6417 (E.D. La. 1998) (limiting psychiatric examination and psychological testing to four
hours for each session); Henry v. City of Tallahassee, 2000 WL 3310900; 2000 U.S. Dist. LEXIS 20469
(N.D. Fla. 2000) (limiting interview portion of the examination to three hours absent good cause
shown for a longer exam); Hirschheimer v. Associated Minerals & Minerals Corp., 1995 WL 736901 at *5
(S.D.N.Y. 1995) (granting plaintiff ’s request to restrict examination to two 90-minute sessions);
Hayles v. Advanced Travel Management Corp., No. 01 Civ. 10017; 2002 U.S. Dist. LEXIS 7192 (S.D.N.Y.
April 10, 2002) (ordering that plaintiff submit to a rule 35 examination with a maximum duration of
four hours); Schlunt v. Verizon 2006 WL 1643727 (M.D. Fla. 2006) (ME limited to five hours).
There have been disputes about the location, which almost universally is at the MHP’s office.
The disputes over location focus on reimbursement of plaintiff ’s travel expenses. Courts are split
on this issue, and you should carefully research the law of your jurisdiction.
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Psychological testing.
Once a plaintiff ’s mental state is deemed to be in controversy, the Court may order a mental
examination, including the use of psychological testing, for “good cause”. See Fed. R. Civ. P. 35.
However, several courts have cautioned that any psychological tests to be administered should be
carefully evaluated because “mental examinations are particularly sensitive (usually more so than
physical examinations), both because of the very different (and lesser) degree of objectivity that they
are typically able to provide and because of the special dangers of intrusiveness that they present.”
Jansen v. Packaging Corp. of Am., 158 F.R.D. 409, 410 (N.D. Ill. 1994); See also Fullwiley v. Union Pac.
Corp., No. 2:04-CV-00671 (D. Utah August 2, 2005). Not only must there be good cause for the
evaluation, but good cause for the use of the proposed tests.

Uses of Psychological Testing
In your typical case, by the time the litigation gets to an ME and psychological testing, the
plaintiff ’s termination was years ago, and, in most cases except the most egregious (e.g., rape), the
emotional distress has long since dissipated, if not evaporated. So, ask yourself, can a psychological
test administered years after the emotional distress, establish whether such stress occurred, or the
severity of the stress. Understand that that is not the real purpose behind psychological testing by
the defense. The real purpose is to attempt to get so-called “scientific” proof that the plaintiff is a
malingerer, that is, that the plaintiff is a liar.
One common psychological test is the Minnesota Multiphasic Inventory 2 (the “MMPI-2”).
Administration of this test is generally governed by protocols contained in the MMPI Manual for
Administration, Scoring, and Interpretation. As the MMPI-II has been subject to research on its
validity and reliability, it is suitable for a Daubert challenge in employment cases. As a threshold
matter, two appellate courts, in non-precedential decisions involving disability claimants, have found
that while the MMPI is a diagnostic tool, it cannot be used to render a definitive diagnosis. Thomas v.
Chater, 104 F.3d 356, 1996 WL 730490, at *2 (2d Cir. Dec. 18, 1996) (upholding exclusion of
diagnosis of plaintiff since the “heavy reliance upon the results of the MMPI test to diagnose
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schizophrenia was misplaced from a professional standpoint”); Colvard v. Chater, 59 F.3d 165, 1995
WL 371620 (4th Cir. June 21, 1995) (“The MMPI is not like an IQ test where the score directly
documents the person’s level of intellectual functioning. Rather, the MMPI is merely a diagnostic
tool, and its results are not a definitive diagnosis or a psychological profile of an individual.”).
Courts have reached conflicting results as to whether a plaintiff can be subjected to the
MMPI as part of a Rule 35 mental examination by the defendant’s expert witness. In one case, the
defendant sought to require that the employment discrimination plaintiff take five psychological
tests, including the MMPI, over a full day. The court granted the plaintiff ’s motion for a protective
order, on the grounds that there was “substantial information demonstrating the inadequacy of the
correlation factors and the validity factors of all five of the tests in question.” Usher v. Lakewood
Engineering & Mfg. Co., 158 F.R.D. 411, 413 (N.D. Ill. 1994). Hence, the court held that under Daubert,
which stated that “the court ordinarily should consider the known or potential rate of error” in
expert testimony, these problems with the accuracy of psychological tests “are certainly appropriate
considerations to be placed into the scales in conjunction with the weighing process mandated by
Rule 403, as Daubert teaches.” Id. 10 In contrast, several other courts have allowed the MMPI to be
administered as part of a Rule 35 examination. Burger v. Litton Indus., Inc., No. 91 Civ. 0918 (WK),
1995 WL 363741, at *2 (S.D.N.Y. June 19, 1995) (MMPI is “a generally accepted and commonly used
test to obtain a psychological profile and history of the subject”); Hirschheimer v. Associated Minerals &
Minerals Corp., No. 94 Civ. 6155 (JKF), 1995 WL 736901, at *4 (S.D.N.Y. Dec. 12, 1995) (“Even if
the MMPI-II is, as the plaintiff asserts, only a ‘snap-shot’ of an individual’s personality at the time
the test is taken, it is still useful as part of a psychological examination.”). However, as required
under the rules governing disclosure of information used by the expert witness, the courts have
required the expert “to disclose the raw data from the MMPI-II if [defendant] intends to call [either
expert] as a witness at trial, since the data forms part of the basis for their expert testimony.”
Hirschheimer, 1995 WL 736901, at *5 (citing Rule 26(a)(2)(B), Fed. R. Civ. P.). In Bennett v. Co. of
Suffolk, 30 F.Supp.2d 353, 1998 U.S. Dist. Lexis 20221, 78 FEP Cases (BNA) 1536 (E.D.N.Y. 1998),
the District Court refused to dismiss a challenge to the use of the MMPI-2 and the Cal Psy. Inv. for
psychological screening of Long Island police officers. The plaintiff claimed that some questions
were of a religious nature and were unnecessary to evaluate police applicants.
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Finally, use of psychological tests may open employers up to liability. In Soroka v. Dayton
Hudson Corp., 8 (16) IER Summary (BNA) 1 (settlement 7/9/93), a California employer agreed to
pay $1.54 million to settle a suit filed by security guard applicants who objected to a psychological
exam which contained intrusive questions of a personal nature. In an earlier ruling an appellate
court found the MMPI-I and CPI to be overly intrusive, and in violation of the state’s constitutional
protection of privacy. Soroka v. Dayton Hudson Corp., 7 Cal.App.4th 203; 13 Cal.App.4th 192; 18
Cal.App.4th 1200; 235 Cal.App.3d 654, 1991 Cal. App. Lexis 1241, 1 Cal.Rptr.2d 77, 6 IER Cases
(BNA) 1491. The California Supreme Court declined review and ordered the appellate opinion to be
depublished. Soroka v. Dayton Hudson Corp. 822 P.2d 1327 (Cal. 1993). But see McKenna v. Fargo, 451 F.
Supp. 1355, (D.N.J. 1978), aff ’d w/o opin., 601 F.2d 575 (3rd Cir. 1979).

Validity Scales in the MMPI-2
These sort of “Lie Scale” metrics make use of respondent’s answers to certain MMPI
questions. Some scales, such as the Variable Response Inconsistency Scale (“VRIN”), the True
Response Inconsistency Scale (“TRIN”), the “lie scale” (the “L-Scale”), the “faking” scale (the “FScale”), the “defensiveness scale” (the “K-Scale”), and the “cannot say” scale (the “?-Scale”). Other
tests, such as the Fake Bad Scale (the “FBS”) are not contained within the MMPI-2 Manual but
make use of responses obtained during the administration of the MMPI-2. While none of these
tests are without their flaws, the FBS in particular has met with substantial criticism in the
psychological community.
The FBS has a mixed track record in court. Some courts have struck it for its lack of a
definitive scoring system, the high number of false positives, its failure to gain acceptance within the
psychological community, and its significant potential to indicate exaggeration or falsification even
for individuals with true disabilities. See Williams v. CSX Transp., Inc., No. 04-CA-008892 (Fla. Cir. Ct.
2007) (Order on Frye Hearing); Anderson v. E&S Int’l Enterps., No. 05-211076 (Super. Ct. Ca.)
(unpub.); Vandergracht v. Progressive Express, No. 02-04552 (Fla. Cir. Ct. 2005) (Frye Hearing); LimbaughKirker v. Dicosta, No. 06-CA-000706 (Fla. Cir. Ct. 2009) (Frye Hearing); Davidson v. Strawberry Petroleum,
No. 05-4320 (Fla. Cir. Ct. 2007). Other courts have, with varying degrees of analysis, permitted
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reliance on the FBS. In Johnson v. Rockwell Automation, Inc., 2009 U.S. Dist. LEXIS 57450 (E.D. Ark.
2009), the plaintiff filed a motion in limine regarding application of the FBS to electrical injury
patients, but did not otherwise contest its validity. The Court allowed the results of the FBS to be
admitted. In Reiner v. Warren Resort Hotels, 2008 U.S. Dist. LEXIS 102047 (D. Mont. 2008), the court
admitted the FBS after considering the Daubert factors. In several other cases, the use of the FBS
was apparently uncontested. See e.g., Nejo v. Tamaroff Buick Honda Isuzu Nissan, 88 Fed. Appx. 881
(6th Cir. 2004) (personal injury cases where plaintiff claimed symptoms relating to a head injury);
Thomas v. Secretary of HHS, 151 F.3d 1034 (7th Cir. 1998) (disability benefits insurance case where
plaintiff claimed symptoms relating to physical ailments).
The FBS consists of 43 true/false questions selected from the questions in the MMPI-2.
The answers to these questions are scored upon completion of the MMPI-2 to determine the FBS
score. Certain answers contribute points to the FBS Scale which, allegedly, indicates an increased
likelihood of malingering. For instance, answering “true” to the question “my sleep is fitful and
disturbed” gives the test-taker a point on the FBS. Similarly, answering true to questions asking
whether the test-taker has attacks of nausea or vomiting, is bothered by an upset stomach several
times a week, has a good deal of stomach trouble, or has frequent headaches, all add a point to the
FBS, as does answering “false” to the question “my eyesight is as good as it has been for years”
provides a point on the FBS.
The questions outlined above have the potential to provide false-positives as many factors
can influence responses to these items which are unrelated to an intent to deceive. Both Bona fide
physical and mental disorders lead to high FBS scores. Butcher et al., Potential for Bias in MMPI-2
Assessments Using the Fake Bad Scale (FBS), 1 Psychol. Inj. & Law 191-209, 193 (2008) available at:
http://users.phhp.ufl.edu/rbauer/forensic_neuropsychology/FBS%20Butcher%20et%20al%20in%
20press%202008.pdf. The inclusion of these sorts of responses as measures of likely malingering
has led to criticism that the FBS discriminates against certain groups, in particular women and
persons with disabilities or physical illness. Id. at 194-95.
These problems have led to a large body of scholarship which is critical of the FBS’s ability
to accurately indicate exaggeration or malingering in respondents. Dr. James N. Butcher in
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particular noted that the FBS test is not able to determine if the respondent is “faking bad” or
malingering in the traditional sense of those terms:
A significant amount of evidence suggest that the FBS is neither an
unambiguous nor a specific measure of ‘faking bad.’ In common
parlance, the term ‘faking’ implies a conscious effort to deceive.
However, FBS provides no information regarding an examinee’s
conscious intentionality, which is at the very heart of the definition of
malingering. Malingering is a conscious and deliberate attempt to
obtain some form of advantage or material gain. Somatoform
disorders encompass symptoms and behaviors that are neither
conscous nor deliberate, and yet are associated with higher MMPI-2
scores on the FBS. There is no evidence that FBS differentiates
between malingering (deliberately faking symptoms) and the
unconscious expression of psychological conflict through an
emergence of physical symptoms and development of health
preoccupations.
Butcher at 199; See also Paul R. Lees-Haley, Ph.D., ABPP, The Fake Bad Scale (FBS), available at:
http://www.phhp.ufl.edu/~rbauer/forensic_neuropsychology/FBS%20Handout.pdf; Tim Titolo,
Autopsy on Fake Bad Scale, October 20, 2009, available at:
http://brainandspine.titololawoffice.com/2009/10/articles/articles-1/autopsy-on-fake-bad-scale/;
Karen Franklin, Ph.D., New MMPI Scale Invalid as Forensic Lie Detector, Courts Rule, March 5, 2008,
available at: http://forensicpsychologist.blogspot.com/2008/03/new-mmpi-scale-invalid-as-forensiclie.html; Michael Phelan, Fake Bad Scale: Weapon of Defense Neuropsychologists, March 5, 2008, available at:
http://richmond.injuryboard.com/head-and-brain-injuries/fake-bad-scale-weapon-of-defenseneuropsychologists.aspx?googleid=232632; Jon Coppelman, Bullshit as Science: A Test for Malingerers,
March 5, 2008, available at: http://www.workerscompinsider.com/archives/000833.html; Saunders &
Walker Blog, MMPI Fake Bad Scale Excluded in Florida Auto Crash Cases, March 5, 2008, available at:
http://www.saundersblog.com/2008/03/mmpi_fake_bad_scale_excluded_in_florida_auto_crash_c
ases.html.
While they have not received the same level of criticism to which the FBS is subject, the
other so-called validity tests have not been universally accepted by courts. In one case, the
defendant’s expert, at his deposition, testified that the plaintiff ’s scores on the MMPI were “typical
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of an individual who is defensive, lacks insight, may be an unreliable historian, and tends to deny the
existence or importance of unfavorable traits.” Chrissafis v. Continental Airlines, Inc., No. 95 C 5080,
1998 WL 100307, at *1 (N.D. Ill. Feb. 23, 1998). The expert’s deposition testimony also “highlights
that among the validity scales of the test, the ‘Lie Scale’ was ‘significantly elevated.’” Id. The plaintiff
sought to exclude this evidence at trial on the grounds that it would improperly assert an expert
opinion as to her credibility. The court applied Daubert and concluded that the first line of testimony
“is relevant to the issues of plaintiff ’s damages” since it “will assist the jury in determining whether”
plaintiff ’s psychological problems may have been caused by unrelated factors. Id. at *2. However, the
court precluded the expert from testifying about the “Lie Scale,” since such testimony “would be
more prejudicial than probative” under Rule 403. Id.
More generally, it is well-settled that experts may not comment on the credibility of
witnesses, as this determination is reserved for the jury. In U.S. v. Toledo, 985 F.2d 1462, 1470 (10th
Cir. 1993), the Tenth Circuit commented:
Courts have excluded [expert testimony as to the credibility of
witnesses] for various reasons. Many courts exclude expert testimony
on the credibility of witnesses because it usurps a critical function of
the jury. Such testimony is often excluded because it is not helpful to
the jury, which can make its own determination of credibility. Yet
another rationale for exclusion is that the testimony of impressively
qualified experts on the credibility of other witnesses is prejudicial and
unduly influences the jury.
Toledo, 985 F.2d at 1479 (internal citations omitted). Several courts have specifically refused to admit
the testimony of psychiatrists on the credibility of individuals allegedly suffering from mental
disorders. See, e.g., Nichols v. Am. Nat’l Ins. Co., 154 F.3d 875 (8th Cir. 1998); Koch v. Kaz USA, Inc.,
2001 U.S. Dist. LEXIS 102950 at *1-*4 (D. Colo. Sept. 13, 2011). In Nichols v. Am. Nat’l Ins. Co., the
Eighth Circuit held that the expert’s testimony should have been excluded because it was not
“relevant” under the second prong of the Daubert analysis, explaining “evidence is not helpful if it
draws inferences or reaches conclusions within the jury’s competence or within an exclusive function
of the jury.” 154 F.3d at 883. The Court went on to state that “[o]pinions of this type create a
serious danger of confusing or misleading a jury, causing it to substitute the expert’s credibility
assessment for its own common sense determination[.]” Id. (internal citations omitted). Finally, the
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Eighth Circuit reversed the trial court’s decision to admit the testimony, finding that it was plain
error.

Compensating experts.
Be aware of issues affecting compensation of experts conducting MEs. For example, some
courts have held that expert preparation time is compensable. See Profile Prods., LLC v. Soil Mgmt.
Technologies, Inc., 155 F. Supp.2d 880, 886 (N.D. Ill. 2001); Collins v. Vill. of Woodridge, 197 F.R.D. 354,
357-8 (N.D. Ill.1999); Magee v. Paul Revere Life Ins. Co., 172 F.R.D. 627, 646 (E.D.N.Y. 1997); Bridges v.
Eastman Kodak Co., 1996 U.S. Dist. LEXIS 809, No. 91 Civ. 7985 (RLC), 1996 WL 47304, at *15
(S.D.N.Y. Feb. 6, 1996), aff'd, 102 F.3d 56 (2d Cir. 1996); McNerney v. Archer Daniels Midland Co., 164
F.R.D. 584, 587 (W.D.N.Y. 1995); McHale v. Westcott, 893 F. Supp. 143, 151 (N.D.N.Y. 1995); Hose v.
Chicago & N. W. Transp. Co., 154 F.R.D. 222, 228 (S.D. Iowa 1994); Hurst v. United States, 123 F.R.D.
319, 321 (D.S.D. 1988).
Other courts have refused to award compensation for preparation time, at least in the
absence of compelling circumstances, such as where the litigation is particularly complex or the
expert must review voluminous records. See S.A. Healy Co. v. Milwaukee Metro. Sewerage Dist., 154
F.R.D. 212, 214 (E.D. Wis. 1994); EEOC v. Sears Roebuck & Co., 138 F.R.D. 523, 526 (N.D. Ill. 1991);
Rhee v. Witco Chem. Corp., 126 F.R.D. 45, 47 (D.C. Ill. 1989); Benjamin v. Gloz, 130 F.R.D. 455, 457 (D.
Colo. 1990); M.T. McBrian, Inc. v. Liebert Corp., 173 F.R.D. 491, 493 (N.D. Ill. 1996).

Examination expenses:
In Ewing v. Ayres Corp., 129 F.R.D. 137, 138 (N.D. Miss. 1989), the court held that due to the
indigence of plaintiff, defendant should bear all incidental expenses of examination.

Per diem compensation for experts:
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Some courts have held that the treating practitioner is not being deposed as an expert
retained for trial, and thus is only entitled to the per diem plus mileage fees for his/her deposition
testimony. See, e.g., Mangla v. The University of Rochester, 168 F.R.D. 137 (W.D.N.Y 1996); Baker v. Taco
Bell Corp., 163 F.R.D. 348, 350 (D. Colo. 1995).

The ME is an adversarial proceeding.
Remember that some courts consider Rule 35 MEs to be adversarial in nature. For example,
in Metropolitan Property and Casualty Ins. Co. v. Overstreet, 103 S.W.3d 31, 43 (Sup. Ky. 2003), the court
held that “there is an important difference between a party's examination by his own doctor and a
court-ordered examination by a doctor hired by that party's adversary. The former is voluntary,
usually (though admittedly not always) non-adversarial, and unlikely to produce differing accounts of
what occurred during the examination. The latter, as discussed supra, is compelled by the court,
inherently adversarial, and likely to produce accusations of misrepresentation like those made by
Betty Votaw and Rose Rhodus. Indeed, the United States Supreme Court once referred to the
compelled examination, not inaccurately, as ‘a compulsory stripping and exposure.’” (quoting Union
Pac. Ry. Co. v. Botsford, 141 U.S. 250, 252, 11 S.Ct. 1000, 1001, 35 L.Ed. 734 (1891)).
The Metropolitan Property court went on to state as follows:
By its very terms, CR 35.01 applies only when the mental or physical
condition of the examinee is “in controversy.” The examining party,
almost by definition, moves for a CR 35.01 examination with the hope
of furthering its litigation position. Thus, the examining physician will
nearly always be hired with an adversarial mind-set. In Tuttle v. Perry,
Ky., 82 S.W.3d 920 (2002), we recognized that “expert witnesses are
often compensated handsomely and it is widely believed that they may
be expected to express opinions that favor the party who engaged
them and who pays their fees.” Id. at 923. Tuttle also noted that
“certain expert witnesses derive a significant portion of their total
income from testifying in litigation.” Id. “We would close our eyes to
reality,” Hill v. Colorado, 530 U.S. 703, 767, 120 S.Ct. 2480, 2517, 147
L.Ed.2d 597 (2000) (Kennedy, J., dissenting), were we to pretend,
simply because CR 35.01 examinations should be conducted with only
the health of the examinee in mind, that they always are so conducted.
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103 S.W.3d at 37-38. The court further expounded on the partisan nature of these expertsfor-hire:

Federal courts have recognized the reality that doctors conducting
MEs for Defendants are well paid for their examinations and the
resulting reports and testimony based on those examinations. Clearly,
if the examination does not result in a report that supports the
Defendant’s defense of a case, the Defendant will not use the report
at trial or call the doctor as a witness. It is undeniable that an expert's
tendency to slant his testimony may be affected not just by how much
he is being compensated on one particular occasion, but also by how
much of his annual income is derived from similar testimony. [Tuttle
v. Perry, Ky., 82 S.W.3d 920, 923 (2002)], (agreeing that “certain expert
witnesses derive a significant portion of their total income from
testifying in litigation.”); Collins v. Wayne Corp., 621 F.2d 777, 784 (5th
Cir.1980) (“[a] showing of a pattern of compensation in past cases
raises an inference of the possibility that the witness has slanted his
testimony in those cases so he would be hired to testify in future
cases.”). A jury could reasonably believe that a physician who derives a
substantial percentage of his annual income from CR 35.01
examinations, potentially earning hundreds of thousands of dollars
every year from such examinations alone, might be tempted to slant
his testimony to suit his employer….[T]he financial advantage which
accrues to an expert witness in a particular case can extend beyond
the remuneration he receives for testifying in that case. A favorable
verdict may well help him establish a “track record” which, to a
professional witness, can be all-important in determining not only the
frequency with which he is asked to testify but also the price which he
can demand for such testimony....
103 S.W.3d at 44. Finally, the Metropolitan Property court noted that ‘“[a] physician selected by
defendant to examine plaintiff is not necessarily a disinterested, impartial medical expert, indifferent
to the conflicting interests of the parties’” (quoting Jakubowski v. Lengen, 86 A.D.2d 398, 400-01, 450
N.Y.S.2d 612 (N.Y.App.Div.1982)) and that “[t]he examining doctor may be encouraged by his
employer to treat the examination as a de facto deposition.” 103 S.W.3d at 38.
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The exercise of a judge’s discretion in determining the safeguards due a plaintiff undergoing
an ME could include holding a hearing on the expert's financial arrangement with the defendant, as
well as on the background of the doctor, in terms of how often the doctor testified for defendants
and what portion of his/her income is derived from such expert testimony.

Challenging expert testimony
Federal Rule of Evidence 702 governs the admissibility of expert testimony. Under Rule
702, testimony is admissible if: 1) it is based upon sufficient facts or data; 2) it is the product of
reliable principles and methods; and 3) the expert applied those principles and methods reliably to
the facts. United States v. Muldrow, 19 F.3d 1332, 1337 (10th Cir. 1994). More generally, experts must
“possess such skill, experience, or knowledge in that particular field as to make it appear this his
opinion would rest on substantial foundation and would tend to aid the trier of fact in his search for
the truth.” LifeWise Master Funding v. Telebank, 374 F.3d 917, 928 (10th Cir. 2004).
In Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993), the Supreme Court established the role
of trial courts as “gatekeepers” charged with excluding unreliable expert testimony. This requires
the trial court to engage in a two-part inquiry: 1) to assess the reliability of expert testimony by
determining whether it is supported by a scientifically valid methodology; and 2) to determine
whether, if valid, the testimony is helpful to the trier of fact. See Daubert, 509 U.S. at 591-593. The
reliability inquiry should focus on the expert’s methodology, rather than his or her conclusions, but
must also ensure that there is not “too great an analytical gap between the data and the opinion
offered.” Dodge v. Cotter Corp., 328 F.3d 1212, 1222 (10th Cir. 2003) (quoting Gen’l Elec. Co. v. Joiner,
522 U.S. 136 (1997)). The most prominent facet of the court’s role in the relevance phase of the
inquiry is ensuring that the proposed testimony does not usurp the jury’s primary role as factfinder.
U.S. v. Rodriguez-Feliz, 450 F.3d 1117, 1123 (10th Cir. 2006).

Is the expert qualified to render an expert opinion?
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This issue is something that can be determined prior to taking the expert’s deposition. A
simple verification of the expert’s credentials may identify problems with “resume enhancement” or
even outright fabrication of credentials. For example, in a Title VII hostile work environment case,
the court allowed cross-examination about the credentials of a psychologist who was testifying as an
expert witness, where the psychologist’s “license to practice was revoked . . . for his sexual
relationship with a client.” Smith v. DeBeers, No. 03-C-0103, 2006 WL 2253073, at *6 (E.D. Wis. Aug.
4, 2006).
Even if the expert is generally qualified, the attorney should remind the court that the expert
must be qualified to render the opinion being offered. Hauk v. Am. Family Mutual Ins. Co., 343 F.
Supp. 2d 976, 981 (D. Colo. 2004). An otherwise impressive resume or long years of experience is
not necessarily relevant if it does not relate to the type of testing, medical examination, disorder(s),
or therapies upon which the expert is being called to opine. In order to establish qualifications to
opine on a particular topic, the expert should be able to articulate a basis for his or her knowledge
of that particular topic, not merely knowledge of the general field. See Wilson v. City of Lafayette,
2010 U.S. Dist. LEXIS 24539 at *10 (D. Colo. Feb. 24, 2010) (experienced cardiologist familiar with
medical literature regarding the effect of high levels of emotional distress did not have sufficient
experience to testify as to whether seeing a TASER could cause cardiac arrest).
Next, the attorney should review the court dockets for the cases in which the expert
testified, to identify instances in which the expert was disqualified, or in which the expert’s testimony
was otherwise limited. The attorney should also use list-serves, such as those of NELA and its
affiliates, to find out whether other attorneys have also used or opposed the expert witness in
question.
Some expert witnesses have been prosecuted for perjury based on fabrication of their
qualifications or false testimony, but the track record has been mixed. In one case, an expert witness,
a physician, was convicted in state court for allegedly perjurious testimony about his professional
qualifications during a personal injury trial. The Ninth Circuit, in a sharply divided en banc decision,
granted his habeas petition, holding that misleading testimony was insufficient to convict an expert
witness for perjury. Chein v. Shumsky, 373 F.3d 978, 980-81 (9th Cir. 2004) (7-5 decision) (“Chein
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undoubtedly did calculate the answers for which he was convicted in the hope that he would succeed
in misleading the jury in the personal injury case and the opposing lawyer in the monetary dispute
case.”). Despite this and other acquittals, these experts will not be viewed credibly by jurors in future
cases.
Finally, the attorney should review the publications and presentations of the expert witness
to determine whether the methodology used by the expert witness in this case is inconsistent with
the methodologies that the expert witness has advocated in his publications, or in his prior testimony
in other cases. Many tests have procedures regarding the administration and evaluation of tests or
examinations which should be employed to ensure their accuracy. A competent attorney should be
familiar with these guidelines or, preferably, retain the services of an expert familiar with these
guidelines to ensure that they are followed and to highlight any potential deficiencies.

Did the expert make mistaken assumptions or otherwise
reach incorrect results?
Regardless of whether the court follows Daubert or Frye, it is important to realize that
challenges to expert testimony should be based “solely on principles and methodology,” and not on
the conclusions drawn by the expert. Daubert, 508 U.S. at 595. Thus, an expert witness challenge
asserting that the expert reached the wrong results, or that the expert’s testimony lacks credibility,
usually will be denied on the grounds that such issues are for the jury to decide.
In order to make the most of this line of inquiry, the attorney should work with an expert
familiar with the proper administration of the sort of examination, test, therapy, or treatment which
the opposing ME will be employing. An appreciation of the complexities inherent in ensuring the
accuracy of an ME is crucial, as simple compliance with basic guidelines will not necessarily suffice
guarantee the reliability of any results obtained from the ME.

Other challenges to expert testimony:
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Particularly in harassment and retaliation cases, a contentious issue is whether the expert
witness can properly opine on potential causes of the plaintiff ’s psychological injury. Courts have
allowed such testimony, provided that it is properly based on scientific knowledge and would assist
the trier of fact. These courts have also recognized that such testimony will allow the jury to
determine the extent of the plaintiff ’s emotional damages.
Exhibit A includes an excerpt from an opposition to a motion in limine, filed in 1998, in the
U.S. District Court for the District of Columbia, which argued against the employer’s attempt to
exclude expert psychological testimony on the grounds that the expert would be improperly
testifying as to causation. The judge denied defendant’s motion and allowed this expert witness to
testify for plaintiff in a gender discrimination case.
Another potential line of challenge in certain circumstances centers less on the expert and
more on the technique employed by the expert. Depending on their purpose, an ME may involve
one or more tests, specific types of examinations, or particular therapeutic assessment techniques.
Properly used, valid tests can provide powerful ammunition to the plaintiff or the defense.
However, not all tests or techniques of this sort are created equal. Prior to agreeing to an ME, an
attorney should learn what tests, assessment metrics, or other therapeutic examination techniques
will be employed. The services of an expert can be of great use in evaluating the validity of these
techniques within the psychological community.
A thorough review of the literature on whatever techniques will be employed in the ME
should be conducted. Special attention should be paid to the circumstances, disorders, or types of
distress which the test or technique was originally developed to address, as application beyond those
circumstances may well decrease the probative value of the results obtained thereby. The authorship
of literature in support of the techniques employed by the ME should also be examined. If the
plaintiff is a member of a protected class, counsel should also be on the lookout for any evidence
that the test or technique tends to produce less favorable results for individuals who are members of
that protected class. It should perhaps go without saying that different techniques have been
received more or less favorably by the courts. In addition to a thorough review of the professional
literature regarding a particular test or technique, an attorney should also review the caselaw
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regarding the admissibility of the results of, or conclusions based upon, a particular test or
technique.
In appropriate circumstances, this sort of information can be used to fashion a powerful
critique of the techniques or tests employed in the ME, either generally or as applied to the facts of
a particular case.

Additional cases and materials.

Malpractice Suits Against Practitioners Conducting MEs
In Harris v. Kreutzer, 624 S.E.2d 24 (Va. 2006), the Virginia Supreme Court approved a cause
of action for medical malpractice against a psychologist for conduct in a court-ordered independent
mental exam that harmed the plaintiff.

Testifying to matters beyond a Treater’s direct
observations:
If the treating practitioner is to testify to matters beyond his/her observations during the
course of treatment, then the treating practitioner needs to be identified and must submit an expert
report. See, e.g., Bucher v. Gainey Transp. Svc. of Indiana, Inc., 167 F.R.D. 387 (M.D. Pa. 1996); Wreath v.
United States, 161 F.R.D. 448 (D. Kan. 1995).
In Nichols v. American National Ins. Co., 154 F.3d 875 (8th Cir. 1998), the Court held that the
expert psychiatrist could not comment on plaintiff ’s reliability “in the guise of a medical opinion”.
“The challenged testimony impugning Nichols’ psychiatric credibility and suggesting that recall bias,
secondary gain, and malingering had influenced her story was not a proper subject of expert
testimony under Fed. R. Evid. 702.”
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Information to be considered by the treating physician:
Some courts have held that “[i]t is common place for a treating physician during, and as part
of, the course of treatment of a patient to consider things such as the cause of the medical
condition, the diagnosis, the prognosis, and the extent of disability caused by the condition, if any”.
See, e.g., Piper v. Harnischfeger Corp., 170 F.R.D. 173 (D. Nev. 1997); Elgas v. Colorado Belle Corp., 179
F.R.D. 296 (D. Nev. 1998) (court holds that the treating physician is not normally subject to the strict
disclosure requirements of Rule 26(a)(2)(B)); Sprague v. Liberty Mutual Ins. Co., 177 F.R.D. 78 (D.N.H.
1998) (stating “the majority of other courts in the country have concluded that Rule 26(a)(2)(B)
reports are not required as a prerequisite to a treating physician expressing opinions as to causation,
diagnosis, prognosis, and extent of disability where they are based on the treatment”).
Further regarding Rule 26, a treating mental health practitioner is not deemed to be “retained
or specially employed to provide expert testimony within the meaning of Rule 26(a)(2)(B) of the
Federal Civil Rules. Widhelm v. Wal-Mart Stores, Inc., 162 F.R.D. 591 (D. Neb. 1995); Mangla v. Univ. of
Rochester, 168 F.R.D. 137 (W.D.N.Y. 1996).

“Treating” versus “examining” physicians:
In Low v. State, 119 Md. App. 413, 705 A.2d 67 (1998), the question before the Court was
whether a physician was a “treating” or “examining” physician for the purpose of determining
whether statements made to that doctor by a 12-year-old victim of sexual abuse were substantive
evidence under Maryland Rule 5-803. Statements by a patient to a physician consulted for diagnosis
and treatment are admissible in Maryland. See Choi v. State, 134 Md. App. 311, 321, 759 A.2d 1156
(2000).
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Proving emotional distress damages without expert
testimony:
See, e.g. the following cases:
•

Biggs v. Village of Dupo, 892 F.2d 1298, 1304 (7th Cir. 1990); Rakovich v. Wade, 819
F.2d 1393, 1399, n.6 (7th Cir.), vacated on other grounds, 850 F.2d 1179 (7th Cir. 1987)
(en banc), on reh’g, 850 F.2d 1180 (7th Cir.) (en banc), cert denied, 488 U.S. 968
(1988); Spence v. Board of Educ. of Christina Sch. Dist., 806 F. 2d 1198, 1201 (3rd Cir.
1986); Chalmers v. City of Los Angeles, 762 F.2d 753, 761 (9th Cir. 1985); Cohen v. Bd.
of Ed., Smithtown Central Sch. Dist., 728 F.2d 160, 162 (2nd Cir. 1984); Williams v.
Trans World Airlines, Inc., 660 F.2d 1267, 1272-73 (8th Cir. 1981); Nekolny v. Painter,
653 F.2d 1164, 1172-73 (7th Cir. 1981), cert. denied, 455 U.S.1021, 102 S. Ct. 1719,
72 L. Ed. 2d 139 (1982); Bolden v. Southeastern Pa. Transp. Auth., 21 F. 3d 29, 34-36,
n.3 (3rd Cir. 1994); Marable v. Walker, 704 F.2d 1219, 1220 (11th Cir. 1983); Kucia v.
Southeast Arkansas Community Action Corp., 284 F.3d 944, 948 (8th Cir. 2002);
Williams v. Trader Publishing Co., 218 F.3d 481, 486 (5th Cir. 2000); Montgomery v.
Vitasta Bazaz-Sehgal, 798 A.2d 742, 2002 Pa. LEXIS 1243 (Pa. 2002).

Additional materials related to Rule 35 MEs:
See the following:
•

Jennifer Brown Shaw and Timothy Reed, Mental Examinations in Employment
Litigation, The Daily Recorder (Jan. 1, 2011), available at:
http://www.shawvalenza.com/publications_archived.php?id=293.

•

James McDonald, Assessing Emotional Distress Damages: Torture or Fair Play?,
American Bar Association Section of Labor and Employment Law (Nov. 2007),
available at:
http://apps.americanbar.org/labor/annualconference/2007/materials/data/pap
ers/010.pdf.
39

© Copyright 2014, Robert B. Fitzpatrick, PLLC, Washington, D.C. All Rights Reserved

•

Alan Schorr, Defending the Plaintiff From Overreaching Discovery, Alan H. Schoor &
Associates, P.C., available at:
http://www.docstoc.com/docs/30296285/DEFENDING-THE-PLAINTIFFFROM-OVERREACHING-DISCOVERY-by-Alan-H.

•

Harvey A. Schwartz, Using Discovery For Persuasion and Intimidation, The
Employment Lawyers, available at:
http://www.theemploymentlawyers.com/Articles/Discovery%20article.htm.

•

Laurie Vasichek, From the Plaintiff ’s Perspective: Discovery of Medical Information in
ADA Litigation and in Other Employment Discrimination Cases, americanbar.org,
available at:
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved
=0CFUQFjAA&url=http%3A%2F%2Fwww.americanbar.org%2Fcontent%2Fd
am%2Faba%2Fadministrative%2Flabor_law%2Fmeetings%2F2003%2F2003_ee
o_vasichek.authcheckdam.doc&ei=qTQHUNLqPMPL0QHUiKXCCA&usg=A
FQjCNEjNVqqYYGAXzj4UdsckG-PBuzXRA. (“The party seeking the Rule
35(a) examination must make an affirmative showing that the condition is
genuinely in controversy and that good cause exists for ordering a particular
examination. Sacramona v. Bridgestone/Firestone, Inc., 152 F.R.D. 428, 431 (D. Mass.
1993). Despite the liberal discovery rules, Rule 35(a) examinations are offered
only upon a discriminating application of the limitations of Rule 35(a). Id. The
‘in controversy’ and ‘good cause’ requirements of Rule 35(a) are separate and
both must be established by the defendant, see Schlagenhauf v. Holder, 379 U.S. at
117, although the analysis of the two factors will frequently merge. See Lahr v.
Fulbright & Jaworski LLP, 164 F.R.D. 196, 200 (N.D. Tex. 1995).”)
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Exhibit A
Opposition to Defendants’ Motion In Limine (1998)

Plaintiff ’s Expert Witness Can Properly Testify as to the Causation of Plaintiff ’s
Emotional Injuries.

Many courts have held that expert opinions of mental health professionals who examine
patients for purposes of diagnosis and treatment, are admissible under Daubert. See Webb v. Hyman,
861 F. Supp. 1094, 1114-15 (D.D.C. 1994) (admitting expert testimony of sexual harassment
plaintiff ’s psychologist relating to the cause of plaintiff ’s psychological trauma); Jensen v. Eveleth
Taconite Co., 130 F.3d 1287, 1298 (8th Cir. 1997) (exclusion of expert testimony of mental health
professionals was error under Daubert where expert’s scientific methodology was clear); Isley v.
Capuchin Province, 877 F. Supp. 1055 (E.D. Mich. 1995) (finding that Daubert permits psychological
expert’s testimony that the plaintiff suffered from post-traumatic stress disorder and repressed
memory syndrome and that the plaintiff ’s behavior was consistent with that of people who have
suffered abuse). . . .

Defendants argue that [expert] should not be permitted to testify as to the causation of
[plaintiff ’s] injury. In Webb, 861 F. Supp. at 1113-14, the court admitted psychological testimony
regarding the cause of a sexual harassment plaintiff ’s psychological trauma. In doing so, the court
reiterated the determination in Daubert that expert testimony is admissible if it is based on scientific
knowledge and it will assist the trier of fact. Id. at 1114. Significantly, the court in Webb determined
that expert testimony regarding causation of psychological injury is admissible, even when an expert
acknowledges that factors other than the defendant’s conduct contributed to an injury. Such
testimony will still assist the trier of fact, since “[the expert] clearly has scientific knowledge
regarding the issues of degree of [injury] and relationship of that injury to the [d]efendants’
behavior.” Id. Other courts also allow psychological expert testimony regarding the causation of a
party’s emotional damage. See Jensen, 130 F.3d at 1298 (recognizing the probative value of expert
psychological proof regarding causation of a sex discrimination plaintiff ’s emotional distress and
depression); Karcher v. Emerson Elec. Co., 94 F.3d 502, 509 (8th Cir. 1996) (refusing to find error in
jury instruction regarding sex discrimination plaintiff ’s damages because expert psychological
testimony tied plaintiff ’s depression to her job-related problems).
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Expert testimony regarding psychological injury also assists the trier of fact in assessing the
extent of a plaintiff ’s damages. See Patterson v. P.H.P. Healthcare Corp., 90 F.3d 927, 938- 39 (5th Cir.
1996) (recognizing the probative value of expert psychological testimony in determining emotional
damages and finding that the absence of expert testimony regarding plaintiff ’s emotional distress
required an award of only nominal damages); Dang Vang v. Van Xiong X. Toyed, 944 F.2d 476, 482
(9th Cir. 1991) (permitting psychological expert testimony because such testimony will assist the trier
of fact in determining damages).
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INTRODUCTION
Prior to the passage of the Americans with Disabilities Act (“ADA”) in 1990, the use of
medical expert testimony was already prevalent in employment litigation, particularly to support
plaintiffs’ claims of emotional distress resulting from employment discrimination. See, e.g., Kientzy
v. McDonnell Douglas, 990 F.2d 1051 (8th Cir. 1993) ($125,000 in mental anguish damages
awarded); Lilley v. BTM Corp., 958 F.2d 746 (6th Cir. 1992) ($350,000 in emotional distress
damages awarded); and Moody v. Pepsi-Cola Metro. Bottling Co., 915 F.2d 201 (6th Cir. 1990)
(emotional distress damages of $150,000 awarded).
Under the ADA, the role of the medical expert is significantly broader. Expert testimony
may now be needed, not only to assist the jury in assessing any claimed emotional distress arising
from a disputed employment action,1 but also in assessing the claimed physical and/or mental
disability of the plaintiff. It is also noted that more and more claims being filed under the ADA are
1

The 1991 Civil Rights Act permits plaintiffs to seek so-called hedonic damages in addition to emotional distress.
Hedonic damages include the loss of enjoyment of life, the loss of the ability to participate in enjoyable daily tasks,
and the loss of other pleasurable things that are lacking as a result of the defendant’s alleged illegal conduct. See,
e.g. Sherrod v. Berry, 629 F. Supp. 159 (N.D.Ill. 1985), aff’d, 827 F.2d. 195 (7th Cir. 1987).

2

predicated on alleged mental disabilities, ranging from learning disability (LD) cases to emotional
disturbances (e.g. PTSD) that plaintiffs assert are covered disabilities. See Smith, “Understanding
How to Apply the DSM-IV to a Case under the ADA,” 17 The Labor Lawyer 449 (2002). These
developments, and specifically the responsible use of medical experts in the context of ADA
litigation, is the focus of this paper.
PHYSICAL AND MENTAL DISABILITIES UNDER THE ADA
The ADA defines a “disability” as a “physical or mental impairment that substantially limits
one or more of the major life activities of such individual,” as well as being “regarded as” having
such an impairment, or “having a record of” such an impairment. 42 U.S.C. §§ 12102(2)(A), (B)
and (C). The existence of an “impairment” is generally not contested in most ADA litigation.
Rather, what is contested is whether the impairment rises to the level of a “disability.” That is,
whether it substantially limits the plaintiff in one or more major life activities.
According to the EEOC’s interpretive regulations, “major life activities” include such things
as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, sitting, standing,
lifting, reaching, breathing, learning and working. 29 C.F.R. § 1630.2(i). Also, in the case of the
major life activity of “working,”2 the impairment must substantially limit the plaintiff’s ability to
perform either a class of jobs or a broad range of jobs in various classes. 29 C.F.R. §1630.2(j).
Of course, the case law is ever refining the definition of “major life activities.” For example,
in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), the Supreme
Court held that major life activities are activities that “are of central importance to most people’s
daily lives.” In addition, the impairment’s impact must be “permanent or long-term.”
It is easy to see how critical the medical expert’s testimony is in the context of ADA
litigation. Not only is it crucial to assist the jury in assessing the existence of a claimed
physical/mental impairment, but also its anticipated duration and the impact it has, or may be
expected to have, on one or more of the major life activities of the plaintiff. Also of crucial
importance is the expert’s testimony on the issues of reasonable accommodation and direct threat (if
that is an issue in a particular case).

2

It should be noted that the U.S. Supreme Court has questioned whether “working” should even be
considered a major life activity. In Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct. 2139, 2151 (1999), the
Court said: “We note, however, that there may be some conceptual difficulty in defining ‘major life activities’ to
include work, for it seems ‘to argue in a circle to say that if one is excluded, for instance, by reason of [an
impairment, from working with others] . . . then that exclusion constitutes an impairment, when the question you’re
3
asking is, whether the exclusion itself is by reason of handicap.”

As noted above, the ADA’s definition of a disability also includes “mental impairments” that
substantially limit one or more major life activities, as well as being regarded as having such an
impairment and/or having a record of such an impairment. 42 U.S.C. §12102(2); 29 C.F.R.
§1630.2(g). With that in mind, the Equal Employment Opportunity Commission (“EEOC”), on
March 25, 1997, issued its EEOC Enforcement Guidance on the Americans with Disabilities Act and
Psychiatric Disabilities, EEOC Notice, No. 915.002 (March 25, 1997), available at
http://www.eeoc.gov/docs/psych.html.3 According to the Guidance, emotional or mental illnesses
which may constitute ADA-covered disabilities include: major depression, bipolar disorder, anxiety
disorders (including panic disorder, obsessive compulsive disorder and post-traumatic stress
disorder), schizophrenia, and personality disorders. According to EEOC, most mental disorders
recognized by the American Psychiatric Association’s latest edition of the Diagnostic and Statistical
Manual of Mental Disorders (“DSM-IV”) may qualify as ADA-covered disabilities.4 Here, too,
expert testimony is critical in assessing claims of alleged mental disabilities.
According to the EEOC’s Guidance, mental impairments may substantially restrict major life
activities such as learning, thinking, concentrating, interacting with others, caring for oneself,
speaking, performing manual tasks, sleeping and working. Guidance at p. 5. Interestingly, however,
the Guidance specifically states that “[e]xpert testimony about substantial limitation is not
necessarily required.” Guidance at p. 6. Courts may or may not agree with this opinion, however.
Accordingly, counsel will be well advised to seriously consider the pros and cons of having an
expert offer an opinion on this issue.

THE CIVIL RULES
Prior to December 1, 1993, testimonial experts in some jurisdictions did not have to submit a
written report. One advantage of no written report was obvious: the absence of a written report
denied a fixed target to the other side to shoot at. In addition, the old Federal Rule of Civil
Procedure 26(b)(4) many times allowed counsel to be less specific than the reports have to be under
the amended rule. No written reports also arguably lowered litigation costs. The absence of a

3

According to EEOC statistics, between July 26, 1992 and September 30, 1996, approximately 12.7% of all
charges filed with the agency alleged some form of discriminatory or retaliatory conduct based on the claimant’s
alleged emotional or psychiatric impairment. These included charges based on anxiety disorders, depression, bipolar
disorder (manic depression) and schizophrenia. Guidance at p. 1.

4

Of course, both the ADA and interpretive regulations specifically exclude the following conditions from
the ADA’s coverage: various sexual behavior disorders, compulsive gambling, kleptomania, pyromania and
psychoactive substance abuse disorders resulting from current illegal use of drugs. 42 U.S.C. §12211(b), 29 C.F.R.
§1630.3(d).

written report to use in settlement negotiations, however, could be a significant detriment to settling
the case.
The current federal rule, Fed. R. Civ. Pro. 26(a)(2)(B), dramatically changed the
inconsistency in this area of practice by requiring that:
Except as otherwise stipulated or directed by the court, this
disclosure shall, with respect to a witness who is retained or specially
employed to provide expert testimony in the case or whose duties as
an employee of the party regularly involve giving expert testimony,
be accompanied by a written report prepared and signed by the
witness. The report shall contain a complete statement of all
opinions to be expressed and the basis and reasons therefor; the data
or other information considered by the witness in forming the
opinions; any exhibits to be used as a summary of or support for the
opinions; the qualifications of the witness, including a list of all
publications authored by the witness within the preceding ten years;
the compensation to be paid for the study and testimony; and a listing
of any other cases in which the witness has testified as an expert at
trial or by deposition within the preceding four years.
Thus, under the current version of Fed. R. Civ. Pro. 26(a)(2)(B), the testimonial expert (sometimes
referred to as "the forensic") is required to prepare a written report which sets forth all opinions and
identifies everything considered in forming those opinions, not just that upon which the expert
actually relied. Counsel is also cautioned to be sensitive to the time limits under the current rule
within which to identify testimonial experts.5

“DAUBERT” CONSIDERATIONS
In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), a rare unanimous
opinion, the Supreme Court held that the so-called Frye rule of evidence had been superseded by the
Federal Rules of Evidence. The Frye rule, arising out of a venerable opinion of the District of
Columbia Circuit some 70 years earlier had held that expert evidence was not admissible if it was
not generally accepted in the field. Frye v. United States, 54 U.S. App. D.C. 46, 293 F. 1013, 1014
(D.C. Cir. 1923). In Daubert, the Court rejected this “generally accepted” standard, saying:
5

Rule 26(a)(2)(C) states that disclosure shall be made as by the court, but, in the absence of a specific
directive to the contrary, the disclosures shall be made at least 90 days prior to trial.

Nothing in the text of this [r]ule [702] establishes `general
acceptance' as an absolute prerequisite to admissibility. Nor does
respondent present any clear indication that [r]ule 702 or the [r]ules
as a whole were intended to incorporate a `general acceptance'
standard. The drafting history makes no mention of Frye, and a rigid
`general acceptance' requirement would be at odds with the "liberal
thrust" of the [f]ederal [r]ules and their "general approach of relaxing
the traditional barriers to `opinion' testimony." Given the [r]ules'
permissive backdrop and their inclusion of a specific rule on expert
testimony that does not mention "general acceptance," the assertion
that the [r]ules somehow assimilated Frye is unconvincing. Frye
made "general acceptance" the exclusive test for admitting expert
scientific testimony. That austere standard, absent from and
incompatible with the Federal Rules of Evidence, should not be
applied in federal trials.
Also in Daubert, the Supreme Court emphasized that Fed. R. Evid. 702 governs the
admission of expert scientific testimony. That rule provides:
If scientific, technical or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in issue,
a witness qualified as an expert by knowledge, skill, experience,
training, or education, may testify thereto in the form of an opinion or
otherwise.
After overturning the Frye rule, the Daubert Court, by a strong 7-2 vote, set forth the Court's
"general observations" on some criteria that the trial courts can consider in evaluating the
qualifications and reliability of an expert and his/her scientific opinions. Among the criteria
specifically mentioned by the Court are the following:
•
•
•
•

Ordinarily, a key question to be answered in determining whether a theory or
technique is scientific knowledge that will assist the trier of fact will be whether it
can be (and has been) tested.
Scientific methodology today is based on generating hypotheses and testing them to
see if they can be falsified; indeed, this methodology is what distinguishes science
from other fields of human inquiry.
Another pertinent consideration is whether the theory or technique has been
subjected to peer review and publication.
Submission to the scrutiny of the scientific community is a component of "good
science," in part because it increases the likelihood that substantive flaws in
methodology will be detected.

•

The fact of publication (or lack thereof) in a peer reviewed journal will be a relevant,
though not dispositive, consideration in assessing the scientific validity of a
particular technique or methodology on which an opinion is premised.
•
Additionally, in the case of a particular scientific technique, the court ordinarily
should consider the known or potential rate of error.
The Court emphasized that its list of criteria was not exhaustive, but rather illustrative.
Six years after Daubert was decided, the Supreme Court again revisited the issue of expert
witness testimony in Kumho Tire Company, LTD v. Carmichael, 526 U.S. 137 (1999). In that case,
the Court extended Daubert’s “gatekeeping” obligation, not only to scientific testimony, but to all
expert testimony.
RETAINING A TESTIMONIAL EXPERT
What are you as counsel looking for in an expert witness? Obviously, in the ADA context,
you want to be sure that the expert is well acquainted with the statute, its interpretive regulations,
and any significant case law. He/she should also be comfortable with, and use, ADA “buzz words,”
such as “major life activities,” “substantially limited,” “reasonable accommodation,” and “direct
threat.”
It goes without saying that an expert must be qualified and not have any embarrassing
“skeletons” in his/her closet. In light of Daubert and Kumho Tire, practitioners can anticipate an
increase in motions in limine to exclude experts.
Some information practitioners may wish to solicit from potential testimonial experts are the
following:
·
·
·
·
·
·

·
·

A list of lawyers with whom the expert has worked in the recent past, especially in
cases where the same alleged impairment/disability was at issue;
Information concerning the experience of other attorneys in your firm with the
expert;
General employment law experience, as well as experience in ADA cases;
Does the individual have significant testimonial experience before juries?
A listing and copies of all writings authored by the individual during the past 10
years (as required by Fed. R. Civ. Pro. 26(a)(2)(b);
Is the expert's testimony confined to one side -- that is, plaintiff only or defense only?
You may find that an expert who has testified on behalf of both plaintiffs and
defendants has more credibility with juries, as they do not appear to be biased in
favor of a particular side.
That having been said, if the expert does testify for both sides, is there a positional
conflict that can be found in past reports and testimony?
Copies of all depositions transcribed in cases during at least the past four years, as
required by Fed. R. Civ. Pro. 26(a)(2)(b);
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·
·
·
·

·
·
·
·
·
·
·

A list of all depositions that have not been transcribed with the identity of the
attorney and, if known, the court reporter;
Trial testimony from the last four years, especially in ADA cases, and the names of
the lawyers on both sides;
The expert's case load, office staffing and rates/fees;
The expert's reliance upon computer programs to generate reports -- be careful to
avoid “cookie cutter” reports from an expert. You will want to emphasize that the
report he/she provides to you must be customized to the peculiar facts and
circumstances of your case;
Does the expert do forensic work only or is he/she a treating physician also?
Does the expert have an academic orientation? Some academics can be deadly in
front of juries if they are pedantic;
Can the expert speak in “plain English” and convey complicated medical concepts in
such a way that juries can readily understand?
Has the expert been sanctioned by his or her profession for ethical violations or has
his/her testimony excluded by a court?
Has the expert been referred to by name in any court opinion?
Is the expert readily available by telephone, e-mail, fax, etc.? and
What does the expert consider to be the industry standard as the basis for his/her
opinion and what will it cost to get an opinion that adheres to industry standard?

Also, if the claimed major life activity is “working,” counsel may wish to consider retaining
a vocational rehabilitation expert, as well. Such an expert can give his/her opinion on (a) the types
and classes of jobs that the plaintiff is capable of performing (or with training would be capable of
performing) from a recognized vocational standpoint; (b) the number and types of jobs within those
classes in the geographical areas contiguous to where the plaintiff resides; and (c) a general range of
wage rates for the jobs identified by the expert.6
The Expert’s Report
The expert should generally be familiar with:
·

6

The complaint, and plaintiff’s discovery responses, including answers to
interrogatories.

In Storms v. Lowe’s Home Centers, Inc., 211 F.R.D. 296 (W.D. Va. 2002), the court declined to permit a Rule 35
examination of plaintiff for the purposes of a vocational assessment. Several courts have found that vocational
examinations may be ordered under Rule 35. See, e.g., Fischer v. Coastal Towing Incorporated, 168 F.R.D. 199
(E.D.Tex. 1996) (finding that a vocational rehabilitation expert is a “suitably licensed or certified examiner” under
Rule 35, but failing to address whether a vocation exam is a “physical or mental examination”); Olcott v. LaFiandra,
793 F.Supp. 487 (D.Vt. 1992)(finding that a vocational rehabilitation expert is a “suitably licensed or certified
examiner” after evaluating the expert’s credentials, but also specifically finding that expert qualified to render a
“physical examination”); Jefferys v. LRP Publicaions, Inc., 184 F.R.D. 262 (E.D. Pa. 1999)(finding that a vocational
rehabilitation counselor is a “suitably licensed or certified examiner” and finding without explanation that a pure
vocational evaluation is a “physical or mental examination” within the spirit and letter of the rule as currently
written) . The Storms court declined to do so on the ground that such an assessment was not connected with any
physical or mental examination. The court also found that “good cause” had not been shown as the information was
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·
·
·
·
·

The deposition(s) of plaintiff’s treating doctors.
The medical/mental health records of the plaintiff.
Any of defendant's discovery responses that may bear on the case.
The defense deposition of plaintiff and any pertinent depositions of defense
witnesses taken by plaintiff’s counsel.
Any pertinent employment records for plaintiff.

The forensic should not be surprised at deposition or in trial on cross. In sum, the forensic
should not be hearing facts or being shown documents for the first time at deposition conducted by
opposing counsel.
The expert must also present well to judge and jury, and should be friendly, with a ready
smile. A sense of humor and a strain of humanity/compassion is also helpful. It is imperative that a
forensic expert be ready to defend his/her diagnosis, prognosis and other opinions with vigor. The
forensic witness must be unequivocal. A good rule of thumb is that “no wafflers need apply” -- the
jury normally wants a credible "fighter," not some academic up in the clouds.
Ensure that your forensic considers whether psychological testing should be performed,
especially so-called objective tests, as the jury may give greater weight to what they perceive as an
objective test as compared to projective psychological tests, like Rorschach ink blots.
Make sure the forensic has all records that you can obtain at a reasonable cost. You would
be surprised at the volume of records that you could obtain if you act with dispatch. Among the
records are (i) treating records; (ii) medical records; (iii) military records; (iv) school records; and
(v) police records, if any. You want these records in the hands of the forensic before a diagnosis is
made. You may also want to have the forensic interview family members if appropriate to do so.
Without interfering with proper methodology and the reliability of the forensic's opinions, confer
with the forensic and advise that a diagnosis should be withheld until the forensic has been able to
review the totality of the information reasonably available. You need to discuss with the forensic
how he/she responds to the predictable questions from opposing counsel regarding any "working
diagnosis" before the "final diagnosis."
If you are representing the plaintiff, you will want to encourage (or even require)
communication between your client’s primary treating physician and your forensic expert, to avoid
the disaster of them working off different sets of "facts" or, even worse, arriving at seemingly
conflicting diagnoses.
SPECIAL CONSIDERATIONS IN MENTAL DISABILITY CASES
As suggested in the Introduction, the precise scope of mental impairments that may
constitute ADA-covered disabilities is extremely unclear. The ADA defines “mental impairment” as
including “[a]ny mental or psychological disorder, such as . . . emotional or mental illness.” 29
C.F.R. §1630.2(a)(2). Examples of “emotional or mental illness[es]” include, not only mental
9

retardation, organic brain syndrome and specific learning disabilities, but also major depression,
bipolar disorders, anxiety disorders (including panic disorders, obsessive compulsive disorders, and
post-traumatic stress disorder), schizophrenia, and personality disorders. Of course, after the
Supreme Court’s decision in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999), whether or not a
particular mental impairment constitutes a disability under the ADA will depend on whether the
condition can be controlled or corrected with medication or some other measure. In addition, with
respect to learning disabilities, some have posited that the diagnosis of Learning Disability (LD)
must come from a psychiatrist and must be a diagnosis listed in the official diagnostic manual.
Diagnostic And Statistical Manual
Both plaintiff and defense counsel who handle ADA cases involving alleged mental
impairments/disabilities are well advised to familiarize themselves with the multi-axial diagnostic
system of DSM-IV.7
Case Law
Some interesting ADA cases to date which involve alleged mental disabilities include the following:
Humphrey v. Memorial Hospitals Association, 239 F.3d 1128 (9th Cir. 2001), cert. denied, 122 S.Ct.
28 (2002) (summary judgment for employer reversed in case where plaintiff’s claimed disability was
obsessive compulsive disorder); Doyal v. Oklahoma Heart, Inc., 213 F.3d 492 (10th Cir. 2000)
(granting summary judgment for employer where plaintiff failed to show that her major depression
and anxiety attacks substantially limited her ability to learn, sleep, think and interact with others);
Schneiker v. Fortis Insurance Co., 200 F.3d 1055 (7th Cir. 2000) (plaintiff’s major depression did not
substantially limit her ability to work; accordingly, she was not disabled and summary judgment was
properly granted for employer); McAlindin v. County of San Diego, 192 F.3d 1226 (9th Cir. 1999)
(summary judgment for employer reversed where plaintiff alleged his anxiety, panic and
somatoform disorders substantially limited his ability to engage in sexual relations, sleep, and
interacting with others); Taylor v. Phoenixville School District, 184 F.3d 296 (3rd Cir. 1999)
(plaintiff with bipolar disorder, which she claimed, in medicated state, substantially limited her
ability to think, was allowed to proceed with her claim); and Lanci v. Arthur Anderson, LLP, 2000
WL 329226 (S.D.N.Y. 2000) (plaintiff with Tourette’s syndrome, obsessive compulsive disorder,
panic attacks, trouble socializing and depression allowed to go forward with his ADA claim).
Not surprisingly, it is also being argued that a stress diagnosis, as listed in DSM-IV, may constitute a
disability. With respect to the specific diagnosis of “stress” (including work-related stress and posttraumatic stress disorder), counsel may find not only ADA cases, but also Social Security disability
cases, FELA cases, Veterans Administration disability cases, workers compensation stress cases, and
long term disability (LTD) insurance cases under state contract law and the Employee Retirement
Income Security Act (ERISA) helpful in supporting their respective viewpoints on whether such a
condition constitutes a disability. See, e.g., Williams v. Motorola, Inc., 303 F.3d 1284 (11th Cir.
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The DSM-IV has been recognized as an important reference by courts handling cases involving alleged
mental/psychiatric disabilities. See, e.g., Boldini v. Postmaster Gen., 928 F.Supp. 125, 130 (D.N.H. 1995) (“in
circumstances of mental impairment, a court may give weight to a diagnosis of mental impairment which is denoted
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2002) (holding that “[a]n employee’s ability to handle reasonably necessary stress and work
reasonably well with others are essential functions of any position;” accordingly, plaintiff, who
lacked this ability, but not “otherwise qualified” under the ADA); Wiseman v. County of Washoe,
44 Fed. Appx. 776, 2002 WL 1837957 (9th Cir. 2002)(unpublished)(rejecting plaintiff’s ADA claim
based on diagnosis of post-traumatic stress disorder because he failed to show that condition
substantially limited him in any major life activity); Carroll v. Xerox Corporation, 294 F.3d 231 (1st
Cir. 2002) (rejecting sales manager’s claimed impairment of anxiety disorder and job-related stress,
where conditions did not substantially limit him in any major life activity); Snead v. Metropolitan
Property & Casualty Ins. Co., 237 F.3d 1080 (9th Cir. 2001) (holding that stress and depression can
be considered mental impairments rendering a person disabled under the ADA); Mack v. State Farm
Mutual Automobile Ins. Co., 2000 U.S. App. LEXIS 1012 (7th Cir. 2000)(unpublished)(holding that
employee with obsessive compulsive disorder was not entitled to requested accommodation that
supervisor “leave him alone” and allow him to “remain at his desk without interaction with
management until he reaches retirement age”); Cannice v. Norwest Bank Iowa N.A., 189 F.3d 723
(8th Cir. 1999) (employee who informed human resources representative that he had a “stress
syndrome” had alerted employer to existence of possible disability); Hogarth v. Thornburgh, 833
F.Supp. 1077(S.D.N.Y. 1993) (court, in holding that FBI could not reasonably accommodate a clerk
with a bipolar personality disorder, relied on psychiatric testing that lithium therapy is not a
guarantee against recurrence of bipolar disorder); Cass v. Shalala, 8 F.3d 552 (7th Cir. 1993) (court
affirmed ALJ's finding that a Social Security claimant suffering from a Somatoform Pain Disorder, a
physiological malady where a patient complains of numerous pains for which there is no
physiological explanation or symptoms in excess of physiologic findings, was not disabled); Hunter
v. Sullivan, 993 F.2d 31, 35, n.3 (4th Cir. 1992) (a Social Security disability case where court
emphasized the following criteria in assessing mental impairment: marked restriction of activities of
daily living; marked difficulties in maintaining social functioning; frequent deficiencies of
concentration, persistence or pace resulting in frequent failure to complete tasks in a timely manner
(in work settings or elsewhere); and repeated episodes of deterioration or decomposition in work or
work-like settings which cause the individual to withdraw from that situation or to experience
exacerbation of signs and symptoms (which may include deterioration of adaptive behaviors)).
LEARNING DISABILITIES
A learning disability is a disorder in one or more of the basic processes involved in using
spoken or written language in the presence of normal or above average intelligence. In adults,
learning disabilities may be manifested in academic deficits in spelling, written expression, reading
comprehension, mathematics computation, and sometimes in problems in organizational skills, time
management, and social problem solving. A learning disability is not mental retardation or an
emotional disorder. Learning disabled people have difficulty receiving information through their
senses. There are many types of learning disabilities, and they vary from mild to severe. Types of
learning disabilities include visual, auditory, motor, tactile, and academic. The DSM-IV Code 315.2
refers to a "Disorder of Written Expression" which the manual characterizes as poor use of grammar
or punctuation, sloppy paragraph organization, awful spelling and bad handwriting!

Courts analyze learning disabilities, as other impairments, on a case-by-case basis for
purposes of determining whether or not they constitute an ADA disability. See, e.g., Palotai v.
University of Maryland at College Park, 38 Fed. Appx. 946, 2002 WL 1379969 (4th Cir.
2002)(unpublished)(holding that alleged learning disabilities of agricultural technician did not
substantially limit his ability to work; hence, he was not disabled under the ADA); Vollmert v.
Wisconsin Department of Transportation, 197 F.3d 293 (7th Cir. 1999)(holding that employee with
learning disability that interfered with her ability to learn employer’s new computer system was
disabled, and employer failed to reasonably accommodate her learning disability); and Betts v.
University of Virginia, 191 F.3d 447, 1999 WL 739415 (4th Cir. 1999)(unpublished)(holding that
“[a]s an initial matter, we note that an individual diagnosed with a ‘learning disability’ is not
necessarily ‘disabled’ for purposes of the ADA.”).
PHYSICAL/MENTAL CONDITION IN ISSUE
Obviously, ADA claims which are based on alleged physical and/or mental impairments will
place the plaintiff's physical and/or mental condition in issue. Accordingly, counsel for plaintiff
would be well advised to carefully research the plaintiff's background, investigate other stressors,
and confer with any treating physicians prior to filing suit.
Warn the Client of the Consequences
Again, because bringing an ADA claim based on an alleged physical and/or mental
impairment may place the plaintiff’s physical/mental condition in issue (as may a claim of emotional
distress resulting from an employment decision), plaintiff’s counsel should warn his/her client of the
consequences of maintaining such a claim, including, inter alia: (i) deposition(s) of his/her treating
physician(s); (ii) production of notes of appointments/counseling sessions in discovery; (iii) a Rule
35 physical/mental examination; (iv) that his/her physical/mental condition will be fair game for
opposing counsel; and (v) that the defense may get an instruction that the jury may consider the fact
that the plaintiff had other problems/life stressors that might account his/her claimed emotional
distress in whole or in part.
The Rule 35 Exam
The Supreme Court addressed the requirements of Rule 35 in Schlagenhauf v. Holder, 379 U.S. 104,
118-119, 85 S.Ct. 234, 242-43, 13 L.Ed.2d 152 (1964) (citations omitted) as follows:
Rule 35, therefore, requires discriminating application by the trial judge, who must decide, as
an initial matter in every case, whether the party requesting a mental or physical examination
or examinations has adequately demonstrated the existence of the Rule's requirements of "in
controversy" and "good cause," which requirements...are necessarily related. [These
requirements] mean[]
that the movant must produce sufficient information, by whatever
means, so that the district judge can fulfill his function mandated by the Rule.

See also Acosta v. Tenneco Oil Co., 913 F.2d 205, 208 (5th Cir. 1990) (quoting
Schlagenhauf); Notes of Advisory Committee, 1970 Amendment (stating that subsequent
amendment had no effect on the stress placed on these requirements by Schlagenhauf); Brown
v. Ringstad, 142 F.R.D. 461, 463 (S.D.Iowa 1992) (good cause requirement). In
Schlagenhauf, the Court stated that the "in controversy" and "good cause" requirements
cannot be met by "mere conclusory allegations of the pleadings," nor by "mere relevance to
the case." Schlagenhauf, supra, 379 U.S. at 118-19, 85 S.Ct. at 242-43. Rather, "the movant
must show that each condition as to which the examination is sought is really and genuinely
in controversy and that good cause exists for ordering each particular examination." Id.
Clearly, the above requirements are met when a plaintiff brings an ADA action in which
he/she alleges the existence of a physical or mental impairment/disability.

Preparation For Rule 35 Exam
If Rule 35 examinations were to become the norm in these cases, everyone's
transactional costs will increase dramatically, feeding a cottage industry of forensics. The
courts increasingly interpret the “in controversy” requirement of Rule 35 to preclude an
examination where the plaintiff has merely pled so-called “garden variety” emotional distress.
See, e.g., Smith v. J.I. Case Corp, 163 F.R.D. 229 (E.D. Pa. 1995) (court held that a
psychiatric examination in “your basic garden variety tort quest for damages, to include pain
and suffering” should be the exception not the rule); Curtis v. Express, Inc., 868 F.Supp. 467
(N.D.N.Y. 1994) (the court held that even if good cause of a mental examination was shown,
the court, exercising its discretion, could preclude the examination as the plaintiff presented a
"garden variety" claim for emotional distress and made no claim of ongoing severe mental
injury, and a mental examination was not needed).
Increasingly, the courts have recognized that an accurate record of the examination
should be prepared. Metropolitan Property & Casualty Ins. Co. v. Overstreet, 103 S.W. 3d.
31 (Ky. 2003). In a proper case, plaintiff would insist that counsel be present, that a
psychiatrist engaged by plaintiff be present, and/or that the examination be recorded.
Although the matter is not without controversy, courts have ordered such conditions. See,
e.g., Metropolitan Property & Casualty Ins. Co. v. Overstreet, 103 S.W. 3d. 31 (Ky. 2003)
(collects cases); Jefferys v. LRP Publications, Inc., 184 F.R.D. 262 (E.D. Pa. 1999)
(permitting plaintiff’s attorney or other representative to be present); Showell v. Trump Taj
Mahal Casino, 2000 U.S. Dist. Lexis 14736 (E.D. Pa. 2000) (counsel for plaintiff, in general,
should be permitted to attend a medical examination that takes place in an adversarial context;
counsel warned not under any circumstances to interrupt; counsel may not be visible to
plaintiff during examinaiton.); Lowe v. Philadelphia Newspapers Inc., 101 F.R.D. 296 (E.D.
Pa. 1983) (medical expert or psychiatrist may be present at examination to observe only, but
counsel may not attend); Pearson v. City of Austin, 2000 U.S. Dist. Lexis 20622 (W.D. Tx.

2000) (noting that nothing in the rule or the case law requires the mental or physical
examination to take place outside the presence of the plaintiff’s attorney); Moore v.
Washington Hospital Ctr., Inc. Civ Action No. CA 798-95 (D.C. Superior Ct., August 6,
1996) (Kennedy, J.) (court permitted recording of the examination, but did not permit
plaintiff’s nurse to be present); Beasley v. National Rifle Assoc. of America, et al., Civ.
Action No. 89-11277 (D.C. Superior Ct., July 19, 1990) (vonKann, J.) (counsel, psychiatrist
and tape recorder may be present during examination); Tietjen v. Department of Labor, 13
Wash. App. 86, 534 P.2d 151 (1975) (counsel present during psychiatric examination); Kelley
v. Smith & Oby Co., 129 N.E. 2d 106; 70 Ohio L. Abs. 202 (Ohio C.P.1954) (same). State v.
Szatmari, 163 N.J. Super. 418, 394 A.2d 1254 (1978) (examinee's psychiatrist present); Reese
v. Batesville Casket Co., Civil Action No. 79-1645 (D.D.C., May 13, 1980) (Gasch, J.)
(same); Contra Tirado v. Erosa, 158 F.R.D. 294 (S.D. N.Y. 1994) (plaintiff not entitled to
have attorney and stenographer present at examination by defendant's psychiatrist); Murray v.
Specialty Chemicals Co., 100 Misc. 2d 658, 418 N.Y.S.2d 748 (1979); Whitfield v. Superior
Court, 246 Cal. App. 2d 81, 54 Cal. Rptr. 505 (1966).
Needless to say, defendants' attempt to expand a simple claim of emotional distress
would escalate plaintiff's bill to an extraordinary degree. Plaintiff should consider whether:
(i) counsel should be present; (ii) the proceeding should be recorded; and (iii) his/her expert
(or treating physician, if there is no forensic expert) should be present; the bottom line goal
for plaintiff is to get a deposition-type record of the Rule 35 exam.
The questioning at a Rule 35 examination can be anticipated. There is a vast body of
literature on the questions that will be asked. For example, counsel needs to be aware of the
manner in which one is conducted to prepare the client for what realistically is an adversarial
proceeding. In Jakubowski v. Lengen, 86 A.D. 2d 398, 450 N.Y.S. 2d 612 (1982), the Court
recognized that "[a] physician selected by defendant to examine plaintiff is not necessarily a
disinterested, impartial medical expert, indifferent to the conflicting interests of the parties."
614 N.Y.S. 2d at 614. The Court went on to state that "[t]he possible adversary status of the
examining doctor for the defense is, under ordinary circumstances, a compelling reason to
permit plaintiff's counsel to be present..." and "[t]he presence of plaintiff's attorney at such
examination may well be as important as his presence at an oral deposition." Id.
In Robin v. Assoc. Indemnity Co., 297 So.2d 427, 430 (La. 1973), the Court readily
recognized the "partisan nature" of an examination by a physician selected by an adverse
party. 297 So.2d at 430. In Jansen v. Packaging Corp. of America, 158 F.R.D. 409 (N.D. Ill.
1994), Judge Shadur dealt with the "great dangers of intrusiveness" and the need to "provide a
level playing field" and appointed an independent expert. See also Durst v. Superior Court,
222 Cal. App. 2d 447, 35 Cal. Rptr. 143, 7 A.L.R. 3d 9874, 877-78 (1963), where the Court
recognized that an examination, under the California statute comparable to Rule 35, "might be
considered an adversary proceeding." While many lament this reality, the Court must premise
its decision upon it. “Under present procedure, where the medical testimony comes from no
objective or necessarily qualified source, and only through the hirelings of the parties,
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partisan experts, medical mouthpieces, the jury is more apt to be confused than enlightened
by what it hears. It hears black from one expert, white from the other, a maximizing or
minimizing of injuries in accordance with the interest of the source of payment for the
testimony.” Hon. D. Peck, Impartial Medical Testimony, 22 F.R.D. 21, 22 (1958). See also
Hon. F. VanDusen, A United States District Judge's View of the Impartial Medical Expert
System, 32 F.R.D. 498, 500 (1962) (Experience shows that opposing parties still search until
they find experts whose testimony supports their positions.). The Advisory Committee on the
Federal Rules of Evidence has noted the "practice of shopping for experts." Advisory
Committee's Notes on Rule 706, Fed.R.Evid., 28 USCA at 517. "An attorney will use great
care in choosing his expert and in preparing for trial. He will not necessarily seek the expert
who is most qualified. Instead, he will probably choose the expert who will best support his
client's cause, and, perhaps, conceal its weaknesses. Kraft, "Using Experts in Civil Cases" at
57 (PLI 1977).
Plaintiff should consider insisting that a time limit be placed on the
examination. See, e.g., Barnes v. American Tobacco, Co., 1997 US Dist Lexis 10550 (E.D.
Pa. 1997) (limiting psychiatric examination to three hours); Jackson v. Entergy Operations,
1998 U.S. Dist. Lexis 752 (E.D. La. 1998) (limiting psychiatric examination to four hours);
Henry v. City of Tallahassee, 2000 U.S. Dist. Lexis 20469 (N.D. Fla. 2000) (limiting
examination to 3 hours absent good cause for a longer interview); Hertenstein v. Kimberly
Home Health Care Inc., 189 F.R.D. 620 (D. Kan. 1999) (examination limited to two hours).
Plaintiff should also insist that his/her out-of-pocket expenses, e.g., transportation be
reimbursed. See e.g., Lemon v. Klibert, 1998 U.S. Dist. Lexis 18174 (E.D. La 1998); Duncan
v. UpJohn Co., 155 F.R.D. 23 (D. Conn. 1994) (defendant directed to reimburse plaintiff’s
necessary expenses and to provide limousine transportation and to furnish meals); Ewing v.
Ayres Corp.,. 129 F.R.D. 137 (N.D. Miss. 1989) (defendant to reimburse reasonable
transportation costs and other incidental expenses). If appropriate, plaintiff should challenge
the defendant’s choice of examiner. See e.g., Duncan v. UpJohn Co., 155 F.R.D. 23 (D. Conn.
1994); Powell v. U.S., 149 F.R.D. 122 (E.D. Va. 1993). See also, Looney v. National R.R.
Corp., 142 F.R.D. 264 (D.Mass. 1992) (questions of bias regarding defendant’s expert left for
exploration at trial, not in disqualifying expert from Rule 35 exam). Plaintiff should seek
agreement on the scope of the examination and discovery, and if necessary, seek court
intervention. See Sullivan v. Helene Curits, Inc., 135 F.R.D.166 (N.D.Ill. 1991) (limits on
employment-related counseling records, although not confidential; after court in camera
review irrelevant portions orders redacted). The Rule 35 may include the administration of
psychological tests, typically by a clinical psychologist. . Plaintiff should insist that any tests
to be administered be specified in the order directing the examination. See e.g., Hirschheimer
v. Associated Metals & Minerals Corp., 1995 U.S. Dist. Lexis 18378 (S.D.N.Y. 1995) (tests
to be given must be identified). In addition, plaintiff may question whether psychological
testing is appropriate and, if so, may question the choice of tests made by the defense. See,
e.g., Usher v. Lakewood Eng. & Mfg. Co., 158 F.R.D. 411 (N.D.Ill. 1994) (denying request
for psychological testing). See Mark E. Weinstein, “Rights of Plaintiff When an Independent
Medical Examination is Ordered,” Vol. X, Employment Law Strategist 1 (Oct. 2002).
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Appropriate Level of Workup - Psychological Testing
In cases involving a claimed mental disability, the plaintiff’s treating psychiatrist may
suggest referring him/her to a clinical psychologist for testing and evaluation.8 In addition,
in ADA cases where the claimed major life activity is working, counsel for both sides will
probably want to retain a vocational rehabilitation expert, and defense counsel’s expert will
generally administer various clinical tests, as discussed below.
A consulting expert's report is considered normally to be confidential work product,
thereby making it non-discoverable under the Federal Civil Rules. Crockett v. Virginia
Folding Box Co., 61 F.R.D. 312 (E.D. Va. 1974); Fed.R.Civ.P. 26(b)(4). If you are giving
serious consideration to pleading a mental health issue in the case (whether as a claimed
impairment or in the form of emotional distress), before doing so, it is strongly suggested that
you get a report from a consulting expert that you can cloak in work product privilege.
Allow the clinical psychologist appropriate professional judgment in selecting testing
instruments, but monitor the type of tests used. Among the tests are:
•
•

8

Intelligence tests (i.e. Wechsler Intelligence Scale-Revised (WAIS-R) and
Stanford Binet)
Personality Tests
·
Objective Tests

Referral for psychological testing should not be automatic. Psychological testing that is incomplete will
raise questions about credibility. For example, not properly assessing Axis II personality disorder possibilities is a
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common plaintiff's expert's error. If an antisocial personality is discovered, the issues of malingering will arise.

•

·
Minnesota Multiphasic Personality Inventory (MMPI)9
·
Bernreuter Personality Inventory
·
Humm-Wadsworth Temperament Scale
·
Guilford-Martin Personnel Inventory
·
Myers-Briggs Type Indicator
·
PDI Employment Inventory
·
Employee Reliability Inventory
·
Sixteen Personality Factor Questionnaire
·
California Psychological Inventory
·
Millon Clinical Multiaxial Inventory
Projective Tests (i.e. Rorschach Inkblot Technique, Thematic Apperception
Test (TAT) and Sentence Completion Test).

•
MEDICAL RELEASE
Medical records are expensive, can take an inordinate amount of time to obtain
(especially if you don't know what you are doing), and oftentimes require extensive
interpretation (as they are generally written in jargon, codes, shorthand and some of the
worlds' worst chicken scratch). Additionally, the quality of the copies received from treating
physicians varies. Suffice it to say that obtaining these records and extracting same is a very
labor intensive task, requiring paralegal/paramedical skills. To assist whomever will obtain
the records and extract the records, you need to obtain a formal written release as early as
possible. That release should address specific problems that recur in these cases.
After April 14, 2003, such releases must also comply with the requirements of the
Health Insurance Portability and Accountability Act (“HIPAA”) Privacy Regulations. 45
C.F.R. §164.508. Briefly, a HIPAA-compliant release requires the following:
·
·
·
·

·
·
·

The name of the hospital, practice group, or other covered entity.
The name of the requesting party (i.e. the name of the law firm and the
attorney on the case).
Description of the desired information. This must be sufficiently specific so
the entity can determine the scope of the request.
Description of the purpose of the disclosure (ex. Ms. Smith’s personal injury
litigation against our client, X Corporation, arising out of a motor vehicle
accident on March 10, 2001).
An expiration date or event.
A statement that the expiration date has not passed, or that the expiration
event has not occurred.
Statement that the individual has the right to revoke the authorization in
writing, including any exceptions to this right.

9

See, e.g., Kenneth S. Pope, Ph.D., James N. Butcher, Ph.D., and Joyce Seelen, Esq., The MMPI, MMPI-2, and
MMPI-A In Court: Assessment, Testimony, and Cross-Examination for Expert Witnesses and Attorneys (American
Psychological Association).
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·
·
·
·
·
·
·

Instructions on how the individual can revoke the authorization.
Statement that the covered entity may not condition treatment or payment on
whether the individual signs the authorization.
Warning that the information disclosed under the authorization may be subject
to re-disclosure and no longer protected by privacy regulations.
Signature of the individual and the date.
If a personal representative signs the form, he/she must include a description
of his/her authority.
You can obtain a patient’s mental health, chemical dependency and HIVrelated records by specifically asking for them in a regular authorization.
Psychotherapy notes: Because psychotherapy notes are maintained separately
from the patient’s medical records, you must have another authorization
asking only for psychotherapy notes.

The release used by plaintiff's counsel with his/her client ought to emphasize that the
treating physician is instructed to make herself/himself and staff available to consult with
counsel and his/her staff (or named independent contractor). This will assure hopefully that
indecipherable notes can be interpreted, and there can be a free and open discussion about the
plaintiff's treatment. If appropriate in your jurisdiction, plaintiff's counsel should also
emphasize with treating physicians that he/she is not authorized to confer with anyone other
than plaintiff's counsel and counsel's authorized staff or other representative, otherwise some
jurisdictions hold that the treating physician may engage in ex parte communications with the
other side. Written authorization is often demanded by the treating physician. Some
defendants will fight for a release that allows defense counsel to communicate with the
treating on an ex parte basis. The defendant will request releases to be signed by plaintiff so
that it can obtain records ex parte and communicate ex parte with doctors. Plaintiff should
resist this tactic. Ideally, this should be done together by counsel for all interested parties
under a strict protective order. See, e.g. Harlan v. Lewis, 982 F.2d 1255 (8th Cir.1993), cert.
denied, Hall v. Harlan, 114 S.Ct. 94 (8th Cir. 1993) (the court, in a non-employment case,
affirmed the Federal court's sanctions against defendant lawyer for their ex parte unauthorized
communications with plaintiff's treating physicians); Horner v. Rowan Companies, Inc., 153
F.R.D. 597 (S.D. Tex. 1994) (the court held that defense attorneys may not conduct private ex
parte interviews with a plaintiff's treating physician unless, with advance notice thereof, the
plaintiff specifically and unconditionally authorizes same); Garner v. Ford Motor Co., 61
F.R.D. 22 (D.Alaska 1973) (court condemned ex parte conferences with plaintiff's treating
physicians); Weaver v. Mann, 90 F.R.D. 443 (D.N.D. 1981)(court found Federal Civil Rules
prohibit such ex parte conferences); Bohrer v. Merrill-Dow Pharmaceutical, Inc., 122 F.R.D.
217 (D.N.D. 1987) (motion to compel plaintiff to authorize defendant to engage in ex parte
interviews with plaintiff's treating physician was denied); Alston v. Greater Southeast
Community Hosp., 107 F.R.D. 35 (D.D.C. 1985) (same); and Gobuty v. Kavanagh, 795
F.Supp. 281 (D.Minn. 1992) (court refused to permit ex parte interviews).
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Get releases early on to obtain medical/mental health records so you can determine
from the outset if there is disastrous material in these records. Sometimes plaintiff's counsel
may want to insist that the client pay for the records up front, as they can be expensive. Bates
stamp and extract those records upon receipt. This work can be contracted out on an
independent contractor basis or you can do it in-house with trained paralegals.
Records to Gather
Before filing a case, plaintiff's counsel ought to obtain and review the records of all
treating physicians, hospitals and clinics so that hopefully there are no surprises. Immediately
after the case is filed the defense should demand that the plaintiff execute appropriate releases
that will facilitate the defendant's efforts to obtain records relevant to the case, many of which
will be considered and relied upon by experts on both sides.
Among the records that may be helpful in these cases are the following:
·

·
·
·

·

·

·
·
·
·
·
·

The records of former employers of the plaintiff that may include earning
records, sick leave records, employee assistance records, records from the
insurance department and worker compensation claim records.
The records of insurance carriers, including former employer's worker
compensation, LTD, and group health carriers.
Military records, including medical and psychiatric records -- a lot of times
one can find records of clinical psychological testing.
Any records pertaining to an application for social security disability benefits
-- the subpoena ought to go to the social security attorney and to the social
security administration along with a release.
The records at the state workers' compensation commission regarding any
claim and the records and depositions and trial testimony in the possession of
counsel in any workers' compensation matter.
If there was a claim for long term disability benefits with the defendant or a
previous employer, a subpoena should be served on the previous employer
and/or the LTD carrier.
The records of all prospective employers that the plaintiff identifies as having
been a part of his/her job search.
Records, including audio tapes of the hearing, from the state unemployment
compensation commission.
Records, x-rays, MRIs, etc. from doctors, hospitals and clinics.
Records reflecting the frequency of visits to doctors and mental health
practitioner and the failure of plaintiff to consistently seek treatment.
Records and notes of psychiatrists, psychologists, counselors, social workers
and other mental health practitioners who have treated the plaintiff.
Insurance records that will reflect medications, doctor records that reflect
medications prescribed, pharmacy records that reflect medications purchased.
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·

Plaintiff's diary, if one exists -- plaintiffs tend to talk to themselves a lot.

Extracting Records
Extracting will allow you to identify a vast number of matters that may assist in
prosecution and/or defense:
·
·
·
·
·
·
·
·

The sequence of events.
Any drug treatment or drug therapy, as well as references to other life
stressors.
Prior clinical psychological testing.
The frequency of visits.
Whether the plaintiff failed to obey any advice from his/her doctor(s).
Whether plaintiff has been seeing medical doctors for gastrointestinal
disorders or other medical problems commonly associated with stress.
Record of when counseling/therapy started.
In cases involving claims of emotional distress, whether some treatment
preceded the workplace dispute which allegedly caused the emotional distress;
in such instances, counsel should explore in depth whether there is a bright
line that can be shown to the jury between other stressor(s) that led to that
counseling and the counseling regarding workplace disputes, typically
termination. Typically, the plaintiff wants to separate the treatment into two
treatments -- one which is either over or ongoing, and the other which started
with (and as a result of) the workplace dispute and the defense wants to
suggest that the bulk (if not all) of the stress is "caused" by stressors other
than the workplace dispute.

Releases
Plaintiff can expect the defense to request formally that plaintiff execute releases,
including releases for medical and psychiatric records.10 To the extent that documents are not
within the actual possession of a party but are in the possession of a non-party, the courts
have authority to compel the party to execute documents authorizing release from the nonparty. See, e.g., Turick by Turick v. Yamaha Motor Corp. U.S.A., 121 F.R.D. 32, 36
(S.D.N.Y. 1988) (party compelled to execute release for medical records) and Urseth v. City
of Dayton, Ohio, 653 F. Supp. 1057, 1066 (S.D. Ohio 1986) (party compelled to execute
10

Again, such releases must be HIPAA compliant.
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release for medical records). Indeed, it may be said that records which a party can obtain by
executing a release are within the party's "control" even if not within the party's possession or
custody. A subsidiary issue is whether the party who has obtained a consent to release of
medical records can communicate ex parte with the other party's mental health care provider.
See, e.g., Kitzmiller v. Henning, 437 S.E.2d 452 (1993) (consent to release of records does
not imply a patient's consent to have his physician discuss confidential medical information
with opposing counsel in informal interviews without the patient's consent).
Interrogatories
Interrogatories plaintiff’s counsel should anticipate will focus on identifying all
mental health practitioners that plaintiff has ever seen. Start early to gather this information,
especially the more recent treatment by a MHP as this is more likely to be discoverable by the
defense. Train paralegals on how to obtain, how to control the document flow and follow up
on requests for medical records. Plaintiff's counsel oftentimes will try to control the flow of
documents to the defense by refusing to provide an ex parte release. Plaintiff's counsel may
insist that counsel for plaintiff obtain all records, and insure that they are being produced
under a strict privacy-sensitive protective order. The documents should be numerically coded
before production to the defense.
Document Requests
Document requests that plaintiff can anticipate receiving from the defense will focus
on:
·
·
·
·
·
·
·
·
·
·

·
·

Plaintiff's psychological/medical records, including any tape recordings made
by treating physicians (it can take months to get all the records in some cases);
Notes, diaries, etc. maintained by the plaintiff during his/her employment;
Audio tapes, interview notes of potential witnesses, etc. made by plaintiff;
Insurance records (one side or the other may want to show how low or high
the "specials" are);
Medical bills (get the insurance code numbers keyed to DSM-IV);
Records of dates and times of visits (this can be good evidence to show that
the frequency of visits is keyed to litigation);
All clinical notes of the treating and the forensic;
All patient telephone messages in the possession of the treating and forensic;
The plaintiff's health insurance claim forms and records of health insurance
carrier in the possession of plaintiff;
Plaintiff's current and prior employers and the insurance companies that
provided coverage while the Plaintiff was employed, including any COBRA
extension period;
The patient's writings and correspondence to the doctor;
Lab reports;
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·
·
·
·
·
·
·

·
·
·
·
·
·
·
·

Other medical records from, for example, gastroenterologists;
The plaintiff's psychological test records, including answer sheets;
Any employee assistance program (EAP) records from former employer;
Any employer-maintained workers' compensation records;
The plaintiff's prescription records and any other records of medication;
Insurance Claim Forms - these forms will have the five digit code number,
indicating the DSM-IV diagnosis;
Medical records, especially records reflecting physical manifestations of stress
(gastrointestinal) -- there are services that you can contract out to extract
records or you can have it done by paralegals;
Records of former employers for personality tests;
Records of employers to whom plaintiff applied for work in mitigation.
Personality tests might have been administered;
Prior employers' records;
Insurance carrier records;
Workers' compensation commission records;
State vocational rehabilitation agency records;
LTD carrier records; and
Social Security disability records.
TREATING MENTAL HEALTH PRACTITIONERS

Oftentimes, disputes arise regarding the status of plaintiff’s treating mental health
practitioner. When called to deposition, the treater expects to be compensated at his/her
normal professional rate rather than the statutory rate for a fact deposition witness. Most
courts have held that a treater who is not identified pursuant to Rule 26 as a potential
expert witness is only entitled to the statutory witness fee. See, e.g., Baker v. Taco Bell,
Corp., 163 F.R.D. 348 (D.Colo. 1995). Plaintiff’s counsel needs to discuss with the
plaintiff whether to offer to pay the difference between the treater’s professional rate and
the statutory rate. Courts have approved such arrangements. See, e.g., Fisher v. Ford
Motor Co., 178 F.R.D. 195 (N.D. Ohio 1998). Otherwise, plaintiff has a very unhappy
treater.
Oftentimes plaintiff’s counsel lists the treater as though he/she is mere fact witness
and does not submit a Rule 26 report with regard to the treater. The courts have not drawn
a bright line in this situation. Obviously, if the treater during the course of treatment
formulated opinions, e.g., an opinion regarding causation, a DSM-IV diagnosis, the
expected duration of the alleged of the disability, a Rule 26 report might not be required.
See, e.g., Elgas v. Colorado Belle Corp., 1998 U.S. Dist. Lexis 7205 (D. Nev. 1998);
Piper v. Harnischfeger, Corp., 170 F.R.D. 173 (D. Nev 1997); Mangla v. The University
of Rochester, 168 F.R.D. 137 (W.D.N.Y. 1996); Buscher v.Gainey Transp. Serv. of Ind.,
Inc., 167 F.R.D. 387 (N.D.Pa. 1996); Widhelm v. Wal-Mart Stores, Inc., 162 F.R.D. 591
(D.Neb. 1995). On the other hand, if counsel in essence is attempting to convert the treater
into an opinion witness on issues as to which the treater during treatment did not
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formulate the opinions that are now to be offered at trial, a rule 26 report may well be
required. See, e.g., Hall v. Sykes, 164 F.R.D. 46 (E.D.Va. 1995) (the court notes that
“when an attorney selects the physician for treatment as well as testimony it is presumed
that the physician was selected for expert testimony.”); Wreath v. U.S., 161 F.R.D. 448
(D.Kan. 1995). Counsel should be mindful that this area is fraught with controversy, and
risk of exclusion for plaintiff’s counsel and surprise for defense counsel.

DISCOVERY TO FORENSIC EXPERTS
Interrogatories and requests for production11 to forensic experts might include:
·
·
·
·
·
·
·

Any written evaluations the expert may have prepared;
The expert's billing and time records;
The identification of any texts of articles relied upon by the expert in
formulating any opinion;
A listing of articles written by the expert;
The identification of prior trial or deposition testimony given by the expert;
The identification of all information and data reviewed by the expert in
formulating any opinions; and
The expert's curriculum vitae.

It is always important to determine if any attorney in your firm has encountered the
expert before. If the expert has either been retained by your firm or deposed by a member
of your firm on a previous occasion, you should know that fact prior to the expert's
deposition. It is of significant assistance to review prior testimony before deposing an
expert. If you intend to question the credentials of an expert at trial, it can be
embarrassing to learn on redirect that this expert has been retained by your law firm in the
past. Once all pertinent information is obtained, it is then helpful to meet with your expert
consultant to prepare a strategy for the taking of the expert's deposition.
PLAINTIFF’S DISCOVERY TO DEFENDANT
Following a Rule 35 mental examination, and if requested by counsel for the
examinee, counsel is entitled to a copy of the report. Also, the defense under CR 26 will
have to reveal the qualifying information about the forensic if he/she is going to serve as
an expert in the case, as well as submit him/her to deposition. In such cases, the report
must include all opinions and everything considered by the expert in arriving at his/her
opinions.
Deposition of Forensic
11

In some jurisdictions, it may be necessary to issue a subpoena in order to obtain these records. However, in
accordance with FED. R. CIV. PRO. 26(a)(2)(B), much of ths information will be included with a copy of the expert’s
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written report.

There is an abundance of material available on the subject. See, e.g., The Defense
Deposition Atlas by Peter B. Silvain (The Med/Psych Press Inc.). The tips that pertain to
depositions of experts in general apply in the case of mental health practitioners. In other
words, adhere to the following rules if you are taking the depositions:
•
•
•
•
•
•

Allow the expert to speak at length; you learn more through his/her words
than yours;
Do not cross-examine the witness; that educates him/her for trial and may
encourage the selection of another expert;
Ask the witness to produce all reports and drafts and if they have been
destroyed (to test the witness's preliminary thinking) find out when and on
whose instructions;
Find out if anyone assisted the expert to test his or her feel for underlying
data;
Obtain a copy of the expert's retainer; and
Ask who the expert regards as expert in the field.

And the following if you are defending:
•
•
•
•
•
•
•
•

The expert deposition is too late to prepare or defend your case; instead the
deposition should be viewed as damage control, designed not to score
points, but to prevent points being scored;
Try to have your expert work on computer since that is harder to produce
than documents;
Assume any documents sent to your expert may be discoverable;
Assume your expert may not receive the benefit of any testimonial
privileges;
Insure your expert's opinions are final before testifying, otherwise they may
be precluded later as unformed, or the deposition might be adjourned until
they are formed;
If an opinion is not formed before the deposition, then witness preparation
may be discoverable;
Protect the expert's credibility by giving up honest points even if adverse,
in order to enhance credibility; and
Object to questions early on so that points you truly care about are not your
first objection.

Common Defense Lines of Attack
Among the areas for examination at deposition should be the following:
•

Qualifications

•
•
•
•
•
•

•
•

•

Educational background and all degree(s) obtained
Membership in any professional societies
Employment history and experience including faculty appointments,
teaching experience (graduate v. undergraduate) and research
Nature of practice, type and mix of patients
Publications authored
Previous experience as an expert
•
Number of times retained by plaintiff’s counsel in past
•
Number of times retained by plaintiffs
•
Number of times retained by defendants (identify defense counsel)
•
Number of times testified via deposition (obtain names of cases,
counsel, etc.)
•
Number of times testified at trial (obtain names of cases, counsel,
etc.)
•
Percentage of time devoted to being an expert
Previous experience as an expert in cases identical to the pending matter
(i.e., sex harassment, breach of contract, etc.)
Fees
•
Hourly basis of fee (testifying v. review)
•
Fee to date in present case (ask to see billing records)
•
Obtain retainer letter, if any, and determine if fee is dependent upon
outcome
•
Percentage of annual income derived from legal consultation
Identification of Expert’s Mission
•
Ask the expert to articulate his “mission” (always obtain a copy of
the expert’s entire file, including any correspondence to and from
plaintiff’s counsel)
•
Determine if the mission has been completed and, if so, when
•
Ask for a clear statement of all opinions he has formulated in
completing his mission
•
Specifically have the expert identify all information he relied upon
in completing the mission. Determine if the expert relied upon the
following:
-

•

Depositions;
Answers to Interrogatories or other discovery;
Interviews of plaintiff or any family members;
Psychological testing of the plaintiff;
Information related to plaintiff’s counsel either in writing or
orally
Determine if the expert has requested any information which has not been
provided or if additional information would have been desirable in the
completion of his mission.

The defense may challenge the diagnosis on the basis of the following:
•
•
•
•
•

pre-existing clinical mental disorder;
pre-existing personality disorder;
pre-existing medical illness;
other life stressors; and
malingering.

On malingering, counsel needs to be aware of patterns on the object tests that one looks
for to detect malingering. Also, counsel should be aware of the clinical criteria for
malingering according to DSM IV. There is excellent defense literature on malingering
issues. See, e.g., Tancredi, “Malingering: A Psychiatric Dilemma,” (Insurance/Defense
Review, Fall 1992); King, “Malingering: Detection by Clinical Observation and
Psychological Tests,” (Insurance/Defense Review, Fall of 1992); Smith, “Faking
Believable Defects on Neuropsychological Testing,” (Insurance/Defense Review, Fall
1992); Price, “Case Review: Malingering,” (Insurance/Defense Review, Fall 1992);
Resnick, “The Detection of Malingered Mental Illness,” (1984). Clinical psychologists,
for example, maintain that a so-called wide scatter on the WAIS-R scores on the F minus
K scales of MMPI indicate malingering.
The defense should consider whether “non-invasive” investigative service is appropriate.
Oftentimes, the tried and true private investigatory is worth his/her weight in gold.
Juries love daytime television, and private investigator videotapes can be devastating to a
malingerer. There obviously are litigation rights (e.g. privacy clauses and potentially a
jury’s adverse reaction) to assess before engaging a private investigator.
In anticipation of a “other life stressors” defense, review the Traumatic Event and Social
Stressor Checklists. Be prepared for the Holmes-Rake Social Readjustment Rating Scale
which ranks and gives a numerical value to the 25 most stressful life events (#1 is death
of spouse (100 points), and the 8th is being fired from your job (47 points)).
Oftentimes, the defense will argue that plaintiff’s anxiety and depression are transient
side effects of medication. Certain frequently prescribed medications have been reported
to cause anxiety (e.g., Elavil) and/or depression (e.g. Demerol). Counsel for plaintiff
should consider this, if possible, at intake.
Where to Find Records
Plaintiff and his/her counsel may not have, by any stretch of the imagination, all of the
records relevant to the issue of mental anguish. The defense should be aware that there
are many other places to get relevant records, including former employers, the military,
as well as doctors, hospitals, and clinics. The defense needs to get appropriate releases

from the plaintiff as early as possible and, where met with resistance, get court orders or
a motion to compel directing the plaintiff to sign an appropriate form of release when the
plaintiff has placed his/her mental condition in controversy.
Trial Presentation
If you use an expert, the individual ought to be on direct for a maximum of 30 minutes.
The principal reasons the expert is there is to validate common sense and to create a
record where court evidentiary rulings dictate that an expert testify. Here are some
additional suggestions:
•
The expert must talk in real talk on direct. Save the psycho-babble for academia.
•
Deflate the “whiner” defense by putting the evidence on through others, not the
plaintiff.
•
Deflate the other stressor defense by testimony on the separateness of the two and
the relative magnitude of the job stress as opposed to the other.
•
Use lay witnesses to paint the plaintiff’s case on mental anguish.
•
Train witness to end with strong sound bites on cross examination.
•
Forensic witness should be engagingly aggressive on cross, should avoid psychobabble, speak in plain English, and use sound bites to emphasize plaintiff’s themes.
•
Consider sending plaintiff out of the courtroom during the testimony of the mental
health practitioner or during the spouse’s testimony on mental anguish.
•
Never refer to the other side’s expert as the Independent Medical Examiner (IME).
Rather, challenge any suggestion he/she is independent by, for example, asking: Are you
independent? Did the Judge appoint you? Did the defense lawyer hire you? Doesn’t that
make you the defense medical expert?
Defense Attacks on Expert
After Daubert and Kumho Tire, the defense will more carefully review the qualifications
of the putative expert and the reliability of the opinions of the so-called expert the
proponent wishes to put into evidence. Given the new federal civil rules which require
experts to disclose much more information on their opinions and their background, the
defense will have more information at its disposal to plan an attack.
Substantive Attacks12

12

“Challenging the Plaintiff’s Diagnosis of Psychological Injury,” The Personal Injury Law Defense Bulletin
(No. 6, May 1989).

Over and above Daubert and Kumho Tire considerations, defense counsel can be expected
to pursue some of the time-honored avenues of attack on such testing used in personal
injury litigation. Among the lines of attack are:
•
Subjectivity and bias
•
Susceptibility to malingerers
•
Reliance upon patient’s history
•
Conflicting scientific literature
•
Attack on credentials
•
Relationship with plaintiff or counsel
•
Failure to conduct psychological testing
•
Failure to obtain an adequate history of the patient
•
Failure to use the accepted diagnostic system
•
Failure to consider other, non-proximately causes stressors
•
Failure to supervise the plaintiff’s medications
•
Failure to rule out the transient side-effects of the plaintiff’s medications
•
Failure to report the plaintiff’s life-long personality disorders
•
Inadequate symptoms fo the diagnosis of a proximately causes mental illness
•
Failure to obtain the plaintiff’s past medical records
•
Failure to communicate with other treating specialist
•
Bias in reporting because of: 1) economic considerations (e.g., the plaintiff owes
the doctor money); 2) the therapist-patient alliance
•
Failure to conduct an adequate differential diagnosis and rule out other mental or
physical illnesses that are causing the plaintiff’s symptoms
•
Failure to rule out malingerer
•
Failure to conduct an adequate treatment protocol and allowing the patient to come
in on a periodic basis for litigation file building purposes
CONCLUSION
Clearly, there is much to consider regarding opinion testimony in ADA cases, and the
costs, both in dollars and in legal gamesmanship, can be substantial. Discovery related to
opinion testimony can substantially escalate costs, sometime prohibitively, particularly if
the parties and their counsel act irresponsibly. On the other hand, as we hope we have
demonstrated, responsible decisions regarding opinion testimony can fulfill the vision of
the federal civil rules, that is, Civil Rule 1's admonition that the rules are to be
implemented to assure that he parties receive a swift and just disposition.
While we have set forth hosts of consideration and possibilities, cooperation between
counsel ought in most instances to lead to agreements on the central issues and the details
thereof, e.g., whether a party’s physical or mental condition is “in controversy”; if so,
whether exploration of that question needs to be fully or only partially pursued in the
initial phase; whether, indeed, such discovery can be deferred entirely; the terms,

conditions, and restrictions to govern discovery and any Rule 35 examination; and so on.
We hope that the reader will apply the considerations set forth herein responsibly. For if
they do so, we will have achieved what we set out to do, that is, to make a contribution to
the enhancement of our profession and the laws that it serves.
Thank you.

POSTSCRIPT BY ROBERT B. FITZPATRICK
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Hon. Charles R. Richey of my court, United States District Court for the District of
Columbia, who pioneered in the field of employment discrimination law and Rule 1's
requirement of swift justice; and Hon. Sol Schreiber, former Magistrate Judge for the
United States District Court for the Southern District of New York, another pioneer in the
development of the Civil Rules.
I would also like to thank Dr. Robert Simon of the Georgetown University Medical
School Faculty who was kind enough to review a prior version of this paper from his
perspective as a psychiatrist.

Thanks is due to the many other lawyers, whose writings on this topic have been thought
provoking and have helped to define the real fault lines between the parties and the vast
territory that can be bridged if counsel act responsibly. Among them are: Sandra R.
McCandless, Mark I. Schickman, William J. Smith, Phyllis Barker, William J. Holloway,
Karen Kaplowitz, Melvin M. Richtel, Judith P. Vladeck, Mark S. Dichter, Lynn A.
Collins, Wayne N. Outten, James J. McDonald, Jr., Paul R. Lees-Haley, Darlene A.
Vorachek, Lynne Bernabei, Maria Morocco, Mark S. Rudy, Steven G. Zieff, Jules L.
Smith, Marc E. Weinstein. My sincere apologies to anyone whom I have omitted.
I want to thank a host of individuals, employed my firm, who over the years have made
contributions to prior versions of this paper, including Ivy Bailey, Marlissa Briggett, Esq.,
Deborah Hawkins, Kathleen Kim, Esq., Mark Laponsky, Esq., Lisa A. Morelli, Esq.,
Patrice Shannon, France Staudenmann, and Jonathan R. Topazian, Esq. Thanks also to
Sara Towles who assisted in the preparation of this version fo the paper.
Finally, I want to thank and commend Jeff Savarise for his fellowship and good work in
making this paper possible.
Other papers on this subject which I have authored can be found as follows: published by
University Publications of America in its publication Employment Testing: Law and
Policy Report as “Advancing Employees’ Mental Health Claims, Part 1: Where to Begin”
(Vol. 3, No. 3, 1994) and “Advancing Employees’ Mental Health Claims, Part 2:
Preparing for Trial” (Vol. 3, No. 3, 1994), published in the course materials of the ALIABA video telecast program in June 1994 entitled “How to Present and Challenge Experts
in Employment Cases” and August 1994 in the course materials of a program sponsored
by the Torts and Insurance Practice Section of the ABA at the Annual Convention entitled
“Stress and other Workplace Illness: The Interrelationship between Compensation, ERISA

and the New Healthcare Legislation”, and in the course materials for the ALI-ABA
program in July 1994 entitled “Current Developments in Employment Law”.
Comments and suggestions are welcome, as well as cases, briefs, and most especially
forms and checklists.
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America® for at least 25 continuous years.
He is admitted to practice in all courts of the District of Columbia (Superior Court, D.C. Court of
Appeals, and the Federal District Court of the District of Columbia), the Federal District Court for
Maryland, the Federal District Court for the Northern District of Mississippi, the Supreme Court of
the United States, the Federal Circuit, the Court of Federal Claims, and the United States Courts of
Appeals for the District of Columbia as well as the Fourth and Sixth Circuits.

3

Rule 35 Mental Exams
By Robert B. Fitzpatrick

Others Present at Mental Exam
•

Presence of Plaintiff’s Attorney:
o Approved:
▪ Gensbauer v. May Department Stores Co., 184 F.R.D. 552, 553
(E.D. Pa. 1999); Vreeland v. Ethan Allen, Inc., 151 F.R.D. 551
(S.D.N.Y. 1993); Showell v. Trump Taj Majal Casino, 200 U.S.
Dist. LEXIS 14736 (E.D. Pa. 2000); U.S. Sec. Ins. Co. v. Cimino,
754 S.2d 697, 700-01 (Fla. 2000) (“Florida follows a liberal view
when determining whether attorneys may attend examinations”);
Parsons v. Hytech Tool & Dye, Inc., 241 A.D.2d 936 (N.Y. App.
Div. 1997) (“A plaintiff being examined by a defense physician is
entitled to have his or her attorney present during the examination
unless defendant makes a positive showing of necessity for the
exclusion of the attorney”); Tietjen v. Dep’t of Labor and Industry,
534 P.2d 151, 154 (Wash. 1975) (holding that an attorney is entitled
to be present and “[a]ny unnecessary interference caused by an
attorney could be alleviated by specific court order.”)
o Disapproved:
▪ Greenhorn v. Marriott Int’l Admin. Svcs., Inc., 216 F.R.D. 649, 654
(D. Kan. 2003) (denying Plaintiff’s request to have her counsel
present during mental exam); Hirschheimer v. Associated Minerals
and Minerals Corp., 1995 WL 756901 at *3 (rejecting plaintiff’s
request to have counsel present during Rule 35 exam); EEOC v.
Grief Bros. Corp., 218 F.R.D. 59 (W.D.N.Y. 2003) (denying request
that counsel be present or that examination be recorded).
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Others Present at Mental Exam (cont’d)
• Presence of Plaintiff’s Treating Physician or Mental Health Practitioner
o Approved:
▪ Sanden v. Mayo Clinic, 495 F.2d 221 (8th Cir. 1974); Bennett v.
White Lab., 841 F. Supp. 1155 (M.D. Fla. 1993); Warrick v. Brode,
46 F.R.D. 427 (D. Del. 1969); Dziwanoski v. Ocean Carriers Corp.,
26 F.R.D. 595 (D. Md. 1960).
o Disapproved:
▪ State ex rel. Hess v. Henry, 393 S.E.2d 666, (W. Va. 1990); Bartell
v. McCarrick, 498 So.2d 1378 (Fla. App. 1986).
• Articles and Other Sources
o William Scott Wyett and Richard A. Bales, “The Presence of Third Parties
at Rule 35 Examinations”, 71 Temple L. Rev. 103 (1998).
o Thomas M. Fleming, “Right of Party to Have Attorney or Physician Present
During Physical or Mental Examination at Instance of Opposing Party.”
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Plaintiff Can Sue Mental Health
Practitioner Conducting Rule 35 Exam
• In Harris v. Kreutzer, 624 S.E.2d 24 (Va. 2006), the Virginia
Supreme Court approved a cause of action for medical malpractice
against a psychologist for conduct in a court-ordered independent
mental exam that harmed the plaintiff.
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Plaintiff Need Not Submit Expert
Testimony to Prove Emotional Distress
Damages
• See, e.g., Biggs v. Village of Dupo, 892 F.2d 1298, 1304 (7th Cir.
1990); Rakovich v. Wade, 819 F.2d 1393, 1399, n.6 (7th Cir.),
vacated on other grounds, 850 F.2d 1179 (7th Cir. 1987) (en banc),
on reh’g, 850 F.2d 1180 (7th Cir.) (en banc), cert denied, 488 U.S.
968 (1988); Spence v. Board of Educ. of Christina Sch. Dist., 806
F. 2d 1198, 1201 (3rd Cir. 1986); Chalmers v. City of Los Angeles,
762 F.2d 753, 761 (9th Cir. 1985); Cohen v. Bd. of Ed., Smithtown
Central Sch. Dist., 728 F.2d 160, 162 (2nd Cir. 1984); Williams v.
Trans World Airlines, Inc., 660 F.2d 1267, 1272-73 (8th Cir. 1981);
Nekolny v. Painter, 653 F.2d 1164, 1172-73 (7th Cir. 1981), cert.
denied, 455 U.S.1021, 102 S. Ct. 1719, 72 L. Ed. 2d 139 (1982);
Bolden v. Southeastern Pa. Transp. Auth., 21 F. 3d 29, 34-36, n.3
(3rd Cir. 1994); Marable v. Walker, 704 F.2d 1219, 1220 (11th Cir.
1983); Kucia v. Southeast Arkansas Community Action Corp., 284
F.3d 944, 948 (8th Cir. 2002); Williams v. Trader Publishing Co.,
218 F.3d 481, 486 (5th Cir. 2000); Montgomery v. Vitasta BazazSehgal, 798 A.2d 742, 2002 Pa. LEXIS 1243 (Pa. 2002).

6

Rule 35 Mental Exams
By Robert B. Fitzpatrick

Courts Recognize the Adversarial Nature
of a Rule 35 Exam
• See, e.g., Acosta v. Tenneco Oil Co., 913 F.2d 205, 210-11 (5th
Cir. 1990).
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Audio and/or Video Recordation of
Mental Exams
• Jacob v. Chaplin, 639 N.E. 2d 1010, 1011 (Ind. 994) (allowing
either party to record “in the absence of some overriding reason to
prohibit that recording); Langfedt-Haaland v. Saupe Enterprises,
Inc., 768 P.2d 1144, 1147 (Alaska 1989).
• In B.D. v. Carley, 704 A.2d 979, 981 (N.J. App. Div. 1998), the
Court found that Plaintiff’s right to preserve evidence of the nature
of the examination, the accuracy of the examiner’s notes or
recollections, the tones of voice and the like outweighed the
examiner’s preference that there be no recording device. See also
Dauber v. Incaica Cia Armadora, 126 F.R.D. 12, 14 (E.D.N.Y.
1998) (permitting stenographer); Sidari v. Orleans City, 174
F.R.D. 275, 291 (W.D.N.Y. 1960) (permitting audio recording);
Zabkowicz v. West Bend Co., 585 F.Supp. 635, 636 (E.D. Wis.
1984) (permitting video camera).
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A Treating Mental Health Practitioner Is
Not Deemed to be “Retained or Specially
Employed to Provide Expert Testimony”
within the Meaning of Rule 26(a)(2)(B)
of the Federal Civil Rules
• Widhelm v. Wal-Mart Stores, Inc., 162 F.R.D. 591 (D. Neb. 1995);
Mangla v. The University of Rochester, 168 F.R.D. 137 (W.D.N.Y.
1996).
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Is Treating Physician Entitled to
Professional Fees For Deposition?
• Some courts have held that the treating practitioner is not being
deposed as an expert retained for trial, and thus is only entitled to
the per diem plus mileage fees for his/her deposition testimony.
See, e.g., Mangla v. The University of Rochester, 168 F.R.D. 137
(W.D.N.Y 1996); Baker v. Taco Bell Corp., 163 F.R.D. 348, 350
(D. Colo. 1995).
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If the Treating Practitioner is to Testify
to Matters Beyond His/Her Observations
During the Course of Treatment, Then
the Treating Practitioner Needs to Be
Identified and Must Submit an Expert
Report
• See, e.g., Bucher v. Gainey Transp. Svc. of Indiana, Inc., 167
F.R.D. 387 (M.D. Pa. 1996); Wreath v. United States, 161 F.R.D.
448 (D. Kan. 1995)
• Some courts have held that “[i]t is common place for a treating
physician during, and as part of, the course of treatment of a
patient to consider things such as the cause of the medical
condition, the diagnosis, the prognosis, and the extent of disability
caused by the condition, if any”. See, e.g., Piper v. Harnischfeger
Corp., 170 F.R.D. 173 (D. Nev. 1997); Elgas v. Colorado Belle
Corp., 179 F.R.D. 296 (D. Nev. 1998) (court holds that the treating
physician is not normally subject to the strict disclosure
requirements of Rule 26(a)(2)(B)); Sprague v. Liberty Mutual Ins.
Co., 177 F.R.D. 78 (D.N.H. 1998) (stating “the majority of other
courts in the country have concluded that Rule 26(a)(2)(B) reports
are not required as a prerequisite to a treating physician expressing
opinions as to causation, diagnosis, prognosis, and extent of
disability where they are based on the treatment”).
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When Are the Patient’s Statements to
His/Her Treating Physician Admissible
as an Exception to the Rule Against
Hearsay?
• In Low v. State, 119 Md. App. 413, 705 A.2d 67 (1998), the
question before the Court was whether a physician was a “treating”
or “examining” physician for the purpose of determining whether
statements made to that doctor by a 12-year-old victim of sexual
abuse were substantive evidence under Maryland Rule 5-803.
Statements by a patient to a physician consulted for diagnosis and
treatment are admissible in Maryland. See Choi v. State, 134 Md.
App. 311, 321, 759 A.2d 1156 (2000).
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Is the Deposing Party Required to Pay a
Reasonable Fee for Time Spent by an
Expert in Preparing for Deposition?
•

The courts are split on this issue as to whether an expert’s time spent
preparing for a deposition is compensable.
o Some Courts have held that expert preparation time is compensable.
See, e.g., Profile Prods., LLC v. Soil Mgmt. Technologies, Inc., 155 F.
Supp.2d 880, 886 (N.D. Ill. 2001); Collins v. Vill. of Woodridge, 197
F.R.D. 354, 357-8 (N.D. Ill.1999); Magee v. Paul Revere Life Ins.
Co., 172 F.R.D. 627, 646 (E.D.N.Y. 1997); Bridges v. Eastman Kodak
Co., 1996 U.S. Dist. LEXIS 809, No. 91 Civ. 7985 (RLC), 1996 WL
47304, at *15 (S.D.N.Y. Feb. 6, 1996), aff'd, 102 F.3d 56 (2d Cir.
1996); McNerney v. Archer Daniels Midland Co., 164 F.R.D. 584,
587 (W.D.N.Y. 1995); McHale v. Westcott, 893 F. Supp. 143, 151
(N.D.N.Y. 1995); Hose v. Chicago & N. W. Transp. Co., 154 F.R.D.
222, 228 (S.D. Iowa 1994); Hurst v. United States, 123 F.R.D. 319,
321 (D.S.D. 1988).
o Other courts have refused to award compensation for preparation
time, at least in the absence of compelling circumstances, such as
where the litigation is particularly complex or the expert must review
voluminous records. See, e.g., S.A. Healy Co. v. Milwaukee Metro.
Sewerage Dist., 154 F.R.D. 212, 214 (E.D. Wis. 1994); EEOC v.
Sears Roebuck & Co., 138 F.R.D. 523, 526 (N.D. Ill. 1991); Rhee v.
Witco Chem. Corp., 126 F.R.D. 45, 47 (D.C. Ill. 1989); Benjamin v.
Gloz, 130 F.R.D. 455, 457 (D. Colo. 1990); M.T. McBrian, Inc. v.
Liebert Corp., 173 F.R.D. 491, 493 (N.D. Ill. 1996).
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Are Ex Parte Interviews with Plaintiff’s
Treating Mental Health Practitioner
Permissible?
• EEOC v. Boston Market Corp., 2004 U.S. Dist. LEXIS 27338
(E.D.N.Y. Dec. 16, 2004).
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Courts Place Certain Restrictions on
Mental Examinations
• Time Limits:
o Hirschheimer v. Associated Minerals & Minerals Corp.,
1995 WL 736901 at *5 (S.D.N.Y. 1995) (granting plaintiff’s
request to restrict examination to two 90-minute sessions).
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When, if Ever, May an Expert Witness
Opine on The Plaintiff’s Credibility?
•

In Nichols v. American National Ins. Co., 154 F.3d 875 (8th Cir.
1998), the Court held that the expert psychiatrist could not
comment on plaintiff’s reliability “in the guise of a medical
opinion”. “The challenged testimony impugning Nichols’
psychiatric credibility and suggesting that recall bias, secondary
gain, and malingering had influenced her story was not a proper
subject of expert testimony under Fed. R. Evid. 702.”
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Whether Rule 35 Mental Exams Should
be Ordered for “Garden Variety”
Emotional Distress Claims
• Majority Approach:
o Under the majority approach in Rule 35 cases, an mental exam is not
ordered unless the following factors are present: (1) a claim for
intentional or negligent infliction of emotional distress; (2) an
allegation of specific mental or psychiatric injury or disorder; (3) a
claim of unusually severe emotional distress; (4) plaintiff’s offer of
expert testimony to support a claim of emotional distress; and/or (5)
plaintiff’s concession that his or her mental condition is “in
controversy”. Under this test, plaintiffs are not ordinarily required to
submit to Rule 35 mental examinations when they pursue “garden
variety” claims seeking compensatory damages for emotional distress,
as such claims do not sufficiently place the plaintiff’s mental
condition “in controversy”. See, e.g., Ruhlmann v. Ulster County
Dep’t of Social Servs., 194 F.R.D. 445, 449-50 (N.D.N.Y. 2000),
citing Jackson v. Chubb Corp., 193 F.R.D. 216, 226, n.8 (D.N.J.
2000); Ford v. Contra Costa County, 179 F.R.D. 579, 579-80 (N.D.
Cal. 1998); Vanderbuilt v. Town of Chilmark, 174 F.R.D. 225 (D.
Mass. 1997); EEOC v. Old Western Furniture Corp., 173 F.R.D. 444,
445-46 (W.D. Tex. 1996); Neal v. Seigel-Robert, Inc., 171 F.R.D. 264
(E.D. Mo. 1996); Turner v. Imperial Stores, 161 F.R.D. 89, 98 (S.D.
Cal. 1995); Bridges v. Easman Kodak Co., 850 F. Supp. 216
(S.D.N.Y. 1994); Sabree v. United Brotherhood of Carpenters &
Joiners of America, Local No. 33, 126 F.Rr.D. 422 (D. Mass. 1989);
Robinson v. Jacksonville Shipyards, Inc., 118 F.R.D. 525, 531 (M.D.
Fla. 1988); Cody v. Marriott Corp., 103 F.R.D. 421 (D. Mass. 1984);
Miller v. Colonial Refrigerated Transportation, Inc., 81 F.R.D. 741
(M.D. Pa. 1979).
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Whether Rule 35 Mental Exams Should
be Ordered for “Garden Variety”
Emotional Distress Cases (cont’d)
• Minority Approach:

o However, a minority of courts have more liberally defined the
circumstances under which a plaintiff sufficiently places their mental
condition “in controversy”, such that they must submit to a Rule 35
mental exam. For example, Judge Facciola of the United States
District Court for the District of Columbia takes the view that “an
employee who seeks compensatory damages for emotional pain
suffered as a result of employer’s action has placed the existence and
extent of their alleged mental injury in controversy, giving the
employer good cause to seek [a Rule 35 mental] examination.”
Nuskey v. Lambright, 251 F.R.D. 3 (D.D.C. 2008) (quoting Smith v.
Koplan, 215 F.R.D. 11 (D.D.C. 2003) (internal citations omitted). For
more examples of Judge Facciola’s rulings on this subject, see also
Roberson v. Bair, 242 F.R.D. 130 (D.D.C. 2007); Kalantar v.
Lufthansa German Airlines, No. 01-644 (HHKJMF), 2007 U.S. Dist.
LEXIS 26666, 2007 WL 1098708 (D.D.C. 2007); Benham v. Rice,
238 F.R.D. 15 (D.D.C. 2006); Doe v. District of Columbia, 229
F.R.D. 24 (D.D.C. 2005); Chiperas v. Rubin, No. CIV.A. 96-130
TPJ/JMF, 1998 U.S. Dist. LEXIS 23578, 1998 WL 765126 (D.D.C.
1998). For examples of other courts similarly holding, see Everly v.
United Parcel Services, Inc., 1991 U.S. Dist. LEXIS 1255, *2, No.
89-C 1712, 1991 W.L. 18429, *1 (N.D. Ill. 1991); Zabkowicz v.
Westbend Co., 585 F. Supp. 635 (E.D. Wis. 1984).
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Report on Proposed Amendments to Rule
26 re Communication between Counsel
and Expert Witness (Forensic Mental
Health Practitioner)
•

Overview:
o At its September 2009 meeting, the U.S. Judicial Conference submitted to
the U.S. Supreme Court a proposed Amendment to Fed. R. Civ. P. 26(a)(2)
and 26(b)(4), relating to the disclosure and discovery of expert opinion. If
the Supreme Court adopts the amendment, and if Congress does nothing to
block its implementation, the amendment would take effect on December 1,
2010.

• Text:
o The text / report of the proposed amendment is available at
http://federalevidence.com/pdf/2009/Misc/AdvCommRules_Report_Sept_0
9.pdf
• Articles / Other Sources:
o Sean Wajert, “Federal Rule of Civil Procedure 26: Amendment Update”,
January 22, 2010, available at
http://www.masstortdefense.com/2010/01/articles/federal-rule-of-civilprocedure-26-amendment-update/

o Federal Evidence Review Blog, “Proposed Amendment to Fed. R. Civ. P.
26 Would Change Expert Witness Disclosure and Discovery
Requirements”, October 30, 2009, available at
http://federalevidence.com/blog/2009/october/proposed-amendment-fed-rciv-p-26-would-change-expert-witness-disclosure-and-disco
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Plaintiff’s Have Challenged the Use of
the MMPI-II
• In Soroka v. Dayton Hudson Corp., 6 IER Cases BNA 1491, 149293 (Cal. Ct. App., 1st Dist. 1991), the MMPI-II was refused in an
employment case on the ground that, among other things,
defendant would not be entitled to answers to these questions
through normal discovery procedures, and therefore should not be
entitled to obtain this irrelevant and potentially prejudicial
information through the use of an MMPI test.
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Plaintiffs Have Challenged Use of the
“Fake Bad” Scale
• Overview:
o The “Fake Bad” Scale is a test which was created essentially
as a psychological lie detector test, whereby the
administering expert would determine when plaintiffs were
being untruthful in their testimony regarding the extent of
their injuries. However, as summarized in many of the
articles below, the Scale has recently come under fire as an
invalid and inaccurate test.
• Summary of the Scale:
o Paul R. Lees-Haley, Ph.D., ABPP, “The Fake Bad Scale
(FBS)”, available at
http://www.phhp.ufl.edu/~rbauer/forensic_neuropsychology/
FBS%20Handout.pdf
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Plaintiffs Have Challenged Use of the
“Fake Bad” Scale (cont’d)
• Articles and Other Sources on Challenges to the Scale:
o Tim Titolo, “Autopsy on Fake Bad Scale”, October 20, 2009,
available at
http://brainandspine.titololawoffice.com/2009/10/articles/articles1/autopsy-on-fake-bad-scale/
o Karen Franklin, Ph.D., “New MMPI Scale Invalid as Forensic Lie
Detector, Courts Rule”, March 5, 2008, available at
http://forensicpsychologist.blogspot.com/2008/03/new-mmpi-scaleinvalid-as-forensic-lie.html
o Michael Phelan, “Fake Bad Scale: Weapon of Defense
Neuropsychologists”, March 5, 2008, available at
http://richmond.injuryboard.com/head-and-brain-injuries/fake-badscale-weapon-of-defense-neuropsychologists.aspx?googleid=232632
o Jon Coppelman, “Bullshit as Science: A Test for Malingerers”, March
5, 2008, available at
http://www.workerscompinsider.com/archives/000833.html
Saunders & Walker Blog, “MMPI Fake Bad Scale Excluded in Florida Auto
Crash Cases”, March 5, 2008, available at
http://www.saundersblog.com/2008/03/mmpi_fake_bad_scale_excluded_in_flo
rida_auto_crash_cases.html
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Proposed DSM-V
• Overview:
o The American Psychiatric Association (APA) has announced the proposed
revised version (which will be the 5th edition) of the Diagnostic and
Statistical Manual of Mental Disorders – i.e., the DSM-V.
o The proposed DSM-V, including the proposed revisions and draft changes
to diagnostic criteria from the DSM-IV, has been made available to the
public for comment. The DSM-V is scheduled to be finalized by 2013.
• Text:
o The proposed draft revisions, together with a number of other related
materials, are available through the APA’s website at
http://www.dsm5.org/Pages/Default.aspx, and at
http://www.psych.org/dsmv.aspx.
• Articles / Other Sources:
o John Gever, “Big Changes for the Psychiatrist’s ‘Bible’”, February 10,
2010, available at
http://abcnews.go.com/Health/MindMoodNews/psychiatrist-biblerevisions-diagnostic-statistical-manual-mental-disorders/story?id=9795049
o John M. Grohol, “A Look at the DSM-V draft”, February 9, 2010, available
at http://psychcentral.com/blog/archives/2010/02/09/a-look-at-the-dsm-vdraft/

o The Economist, “That Way, Madness Lies”, February 4, 2010, available at
http://www.economist.com/sciencetechnology/displayStory.cfm?story_id=
15450623

23

