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“ANYTHING YOU CAN DO, I CAN DO BETTER – I CAN DO
ANYTHING BETTER THAN YOU – NO, YOU CAN’T! YES , I
CAN!”

Irving Berlin May, 1946
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“Contrast performance bonds with a more traditional insurance
contract like a CGL Policy. For one thing, the CGL insurer can’t sue the
insured contractor to recoup money it paid on its behalf. If a CGL policy
covered simple economic loss stemming from a contractor’s breach of
contractual obligations, the contractor would be paid initially by the
property owner to perform the (shoddy) work and then would get paid
by the insurance company to repair and replace that (shoddy) work
product, in essence an unfair and inappropriate double recovery – and
a reward for poor performance.”
Stoneridge , 382 Ill. App. 3rd at 752.
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“Another and more fundamental difference is that the CGL insurer is
not guaranteeing the contractual performance of work; instead …a
CGL policy protect[s] the insured from liability for injury or damage to
the persons or property of others. …(T)hat is to say, it covers tort
liability for damage to property, not for the insured’s contractual
liability for economic loss.”
Stoneridge at 753.
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“… CGL policies are not intended to serve as performance bonds, and
therefore, economic losses sustained as the result of defects in or damage to
the insured’s own work or product are not covered.”
Bazzi, 815 F2d 1148.

9

“Comprehensive general liability policies are intended to protect

the insured from liability for injury or damage to the persons or
property of others; they are not intended to pay the costs
associated with repairing and replacing the insured’s defective work
and products, which are purely economic losses. … Finding coverage
for the cost of replacing or repairing defective work would
transform the policy into something like a performance bond.”
Travelers Insurance Co., 197 Ill 2d 278.

10

“The difference, however, is that if the Surety were to be made
to pay or perform on a performance bond, the surety could then
sue the contractor for recovery for defective construction work.”
Stoneridge at 752.
“The surety on a performance bond, then, is not an ‘insurer’ of
the contractor in the classic sense. It guarantees the contractor’s
performance to a third party (the property owner), but it can
turn around and seek recovery against that contractor for any
moneys it was forced to pay due the contractor’s breach of
contract.”
Stoneridge
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SURETY BOND v. CGL POLICY
• On most construction projects, the prime or general contractor – and its subcontractors – will be
insured by a CGL insurance policy and will also provide a performance bond, with surety by an
insurance carrier.
• It may or may not be same carrier.
• The contractor’s CGL policy is separate from any builder’s risk or property insurance policy purchased
for the project – either by the owner or the prime contractor as provided in their contract.
• The CGL insurer cannot sue the contractor to recoup money paid by the insurer.
• The CGL insurer is not guaranteeing the contractual performance of the work.
• The CGL Policy covers tort liability for damage to other property, not for the insured’s contractual
liability for economic loss.
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CONTRACT DOCUMENTS
• CONTRACT AGREEMENT
• GENERAL CONDITIONS (NEW INSURANCE PROVISIONS)
• SUPPLEMENTARY GENERAL CONDITIONS OR SPECIAL CONDITIONS
FOR PURPOSES OF UNIFORMITY AND SIMPLICITY, THIS PRESENTATION
WILL REFER TO THE AIA SPONSORED DOCUMENTS WHICH ARE USED ON
MANY PROJECTS, WHETHER AS THE ACTUAL DOCUMENTS OR AS THE
BASIS FOR SPECIMEN DOCUMENTS
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CONSIDERATIONS
Initially, in the planning and implementation of a proposed project, the owner/developer and the
construction team determine what project insurance and performance guarantees are required:
Project level – Financial strength of contractor.
• Types of risks involved – not just the project, but adjacent properties, the location of the project,
affected revenues, etc.
• The identity and financial status of the contractor and its major subcontractors.
• Design team and nature of design.
• Site related issues.
• Difficulty of construction.
• Lenders and equity partners – insuring assets.
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General Conditions – Liability Insurance
§ 11.1 CONTRACTOR’S LIABILITY INSURANCE
The insurance requirements for the Project are attached hereto as Exhibit F. The
Contractor shall purchase from and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located such
insurance as set forth in Exhibit F.
(Paragraphs deleted)
§ 11.2 OWNER’S LIABILITY INSURANCE
The Owner shall be responsible for purchasing and maintaining the Owner’s usual
liability insurance.
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COMMERCIAL GENERAL
LIABILITY INSURANCE
CGL Covers:
• Bodily Injury.
• Property Damage.
• Personal Injury.
• Advertising Injury.
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COMMERCIAL GENERAL
LIABILITY INSURANCE
• Bodily injury and property damage coverage are triggered by an
“occurrence”.
• “Occurrence” is defined as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.
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GENERAL LIABILITY INSURANCE –
UMBRELLA and EXCESS POLICIES
• Umbrella policies.
• Excess policies.
• Follow form vs different terms and conditions.
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BUILDERS’ RISK INSURANCE
§ 11.3 PROPERTY INSURANCE (GENERAL CONDITIONS)
§ 11.3.1 Unless otherwise provided, the Owner shall purchase and maintain in a company or companies
lawfully authorized to do business in the jurisdiction in which the Project is located, property insurance
written on a builder’s risk “all-risk” or equivalent policy form in the amount of the initial Contract Sum,
plus value of subsequent Contract Modifications and cost of materials supplied or installed by others,
comprising total value for the entire Project at the site on a replacement cost basis without optional
deductibles. Such property insurance shall be maintained, unless otherwise provided in the Contract
Documents or otherwise agreed in writing by all persons and entities who are beneficiaries of such
insurance, until final payment has been made as provided in Section 9.10 or until no person or entity
other than the Owner has an insurable interest in the property required by this Section 11.3 to be
covered, whichever is later. This insurance shall include interests of the Owner, the Contractor,
Subcontractors and Sub-subcontractors in the Project.
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BUILDERS RISK INSURANCE IS DIFFERENT
• Builders risk is a first party property and time element type of
insurance.
• Covers accidental damage to property and resulting economic loss.
• Excludes faulty workmanship but includes ensuing loss.
• Can cover delay in completion.
• Can cover soft costs.
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PERFORMANCE BOND
§ 11.4 PERFORMANCE BOND AND PAYMENT BOND (GENERAL CONDITIONS)
◦

§ 11.4.1 The Owner requires the Contractor to furnish bonds covering
faithful performance of the Contract and payment of obligations arising
thereunder upon the date of execution of the Contract.

◦

§ 11.4.2 Upon the request of any person or entity appearing to be a
potential beneficiary of bonds covering payment of obligations arising under
the Contract, the Contractor shall promptly furnish a copy of the bonds or
shall authorize a copy to be furnished.
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ACQUISITION PROCESS
PERFORMANCE BOND
1. Broker.
2. Indemnity Agreement.
3. Collateral and capacity.
4. Amount of Bond/Premium – Based upon contract price.
5. Liability – Joint and Several for Contractor and Surety.
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WHY NOT PERFORMANCE BOND?
• Expensive.
• Collateral.
• Capacity.
• Indemnity.
• Net worth of contractor or guarantor.
• Have CGL.
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WHY A CGL POLICY?
1. Broker.
2. No indemnity agreement.
3. No Collateral.
4. Premium – Based upon various factors.
5. Liability – Insurer.
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WHAT IS PROTECTED UNDER CGL?
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WHAT IS AN “OCCURRENCE”?
• Most important issue in liability coverage is whether faulty
workmanship is an “occurrence”.
• “Occurrence” is defined as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions”.
• Kvaerner v. National Union.
• Minority Rule.
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WHAT IS AN OCCURRENCE?
• Catastrophic failure.
• Damage to other property.
• Work-around endorsements.
• Timing of occurrence.
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BUSINESS RISK EXCLUSIONS
• Your work exclusion.
• Subcontractor exception.
• Your product exclusion.
• Impaired property exclusion.
• Product recall exclusion.
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BUSINESS RISK EXCLUSIONS
• Insurer is not the contractor’s business partner.
• General liability policy is not a performance bond.
• Insurer’s goal is to avoid insuring poor workmanship and products.
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BUSINESS RISK EXCLUSIONS
• Exclusion for property damage to real property on which insured or
a sub were working.
• Exclusion for property damage to property which must be repaired
or replaced because insured’s work was not properly performed.
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POLICY LIMITS ISSUES
• CGL Limits.
• Umbrella excess limits.
• Dangers of non-follow form policies.
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CERTIFICATES OF INSURANCE
• Evidence of the existence of a policy.
• Not binding on insurance company.
• They say on the front and on the back don’t rely on them.
• Everyone relies on them.
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DUTY TO DEFEND VS
CONTRACTUAL INDEMNITY ISSUES
• The duty to defend.
• Additional insureds.
• Policy definition.
• Contractual provisions.
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SPECIAL CONTRACTOR ENDORSEMENTS
• Limiting types of covered projects.
• Requiring proof of subcontractor insurance.
• Fall from heights exclusion.
• Use of specific materials exclusions.
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INDEMNITY PROVISIONS
• Scope of typical provision.
• Enforceability.
• Statutory limitations and prohibitions.
• Comparison with common law contribution and indemnity.
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EXAMPLES – GENERAL CONDITIONS
§ 3.18 INDEMNIFICATION
§ 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless
the Owner, Architect, Architect’s consultants, and agents and employees of any of them from and
against claims, damages, losses and expenses, including but not limited to attorneys’ fees, arising
out of or resulting from performance of the Work, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease or death, or to injury to or detraction of
tangible property (other than the Work itself) to the extent caused by the intentional, reckless or
negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or indirectly
employed by them or anyone for whose acts they may be liable, regardless of whether or not
such claim, damage, loss or expense is caused in part by a party indemnified hereunder,
provided, however, that the indemnification obligation set forth in this Section 3.I8 shall not
apply in the case of claims arising from the sole negligence of any indemnified party Such
obligation shall not be construed to negate, abridge, or reduce other rights or obligations of
indemnity that would otherwise exist as to a party or person described in this Section 3.18.
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EXAMPLES (3.18 CONTINUED)
§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an
employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them of
anyone for whose acts they may be liable, the indemnification obligation under Section 3.I8.1
shall not be limited by a limitation on amount or type of damages; compensation or benefits
payable by or for the Contractor or a Subcontractor under workers’ compensation acts, disability
benefit acts or other employee benefit acts.
§3.18.3 The Contractor, at Contractor’s expense, shall assume on behalf of the Owner (and any
other indemnified parties) and conduct with due diligence and in good faith the defense of any
indemnified claim; provided, however, that the Owner shall have the right at its option to be
represented by advisory counsel of its own selection and paid at the Owner s expense.
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EXAMPLES (3.18 CONTINUED)
§ 3.18.4 To the extent that the Agreement requires the Contractor to provide professional,
architectural or engineering services, Contractor shall defend, indemnify and hold Owner and
Architect, and their respective affiliate”, officers, directors, consultants, agents, and employees
harmless from all claims, damages or losses, including, but not limited to, reasonable
attorneys’ fees arising out of or relating to any negligent errors or omissions in design made by
Contractor or to any claim for infringement or misappropriation of any other person’s
intellectual property arising out of such design.
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WHAT IS PROTECTED UNDER A
PERFORMANCE BOND -- AIA A312
PERFORMANCE BOND?
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SURETY’S RESPONSIBILITIES UNDER A
PERFORMANCE BOND – AIA A312
§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors and assigns to the Owner for the performance of the
Construction Contract, which is incorporated herein by reference.
§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor
shall have no obligation under this Bond, except when applicable to participate in a
conference as provided in Section 3.
***
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SURETY’S RESPONSIBILITIES UNDER A
PERFORMANCE BOND – AIA A312 (continued)
***
§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and at the Surety’s
expense take one of the following actions:
§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction
Contract;
§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent
contractors;
§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution
by the Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and
payment bonds executed by a qualified surety equivalent to the bonds issued on the Construction Contract,
and pay to the Owner the amount of damages as described in Section 7 in excess of the Balance of the
Contract Price incurred by the Owner as a result of the Contractor Default; or
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SURETY’S RESPONSIBILITIES UNDER A
PERFORMANCE BOND – AIA A312 (continued)
§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new
contractor and with reasonable promptness under the circumstances:
.1
After investigation, determine the amount for which it may be liable to the
Owner and, as soon as practicable after the amount is determined, make
payment to the Owner; or
.2
Deny liability in whole or in part and notify the Owner, citing the reasons
for denial.
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EXAMPLES - CONTRACT
ARTICLE 2 THE WORK OF THIS CONTRACT
The Contractor shall fully execute the Work described in the Contract Documents and attached exhibits, except as specifically
indicated in the Contract Documents to be the responsibility of others.
ARTICLE 3 RELATIONSHIP OF THE PARTIES
The Contractor accepts the relationship of trust and confidence established by this Agreement and covenants with the Owner to
cooperate with the Architect and exercise the Contractor’s skill and judgment in furthering the interests of the Owner, to furnish
efficient business administration and supervision; to furnish at all times an adequate supply of workers and materials, and to
perform the Work in an expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish
and approve, in a timely manner, information required by the Contractor and to make payments to the Contractor in.
accordance with the requirements of the Contract Documents. The relationship of the Contractor to the Owner shall be that of
an independent contractor. Notwithstanding the foregoing, Contractor shall not be deemed a trustee or fiduciary of the Owner.
ARTICLE 4 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ 4.1 The date of commencement of the Work shall be the date of the Owner’s issuance of a Notice to Proceed after the
execution of this Agreement
§ 4.3 The Contractor shall achieve Substantial Completion of the entire Work not later than
(months from the date of commencement, subject to adjustments of this Contract Time as provided in the Contract Documents.
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EXAMPLES – GENERAL CONDITIONS
§ 2.4 OWNER’S RIGHT TO CARRY OUT THE WORK
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract
Documents, or takes or fails to take any action which endangers safety or proper construction, or
risks damages or injury to persons or property, and the Contractor fails within a ten-day period
after receipt of written notice from the Owner to take corrective measures with diligence and
promptness, the Owner may, without prejudice to other remedies the Owner may have, correct
such deficiencies, and the Owner shall be entitled to recover all costs and expenses, including
reasonable attorneys’ fees, pertaining thereto from the Contractor. In such case an appropriate
Change Order shall be issued deducting from payments then or thereafter due the Contractor
the reasonable cost of correcting such deficiencies, including Owner’s expenses and
compensation for the Architect’s additional services made necessary by such default, neglect or
failure. If payments then or thereafter due the Contractor are not sufficient to cover such
amounts, the Contractor shall pay the difference to the Owner.
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EXAMPLES – GENERAL CONDITIONS
§ 3.3 SUPERVISION AND CONSTRUCTION PROCEDURES
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and
attention. The Contractor shall be solely responsible for, and have control over, construction
means, methods, techniques, sequences and procedures and for coordinating all portions of the
Work under the Contract, unless the Contract Documents give other specific instructions
concerning these matters. If the Contract Documents give specific instructions concerning
construction means, methods, techniques, sequences or procedures, the Contractor shall
evaluate the jobsite safety thereof and, except as stated below, shall be fully and solely
responsible for the jobsite safety of such means, methods, techniques, sequences or procedures.
If the Contractor determines that such means, methods, techniques, sequences or procedures
may not be safe, the Contractor shall give timely written notice to the Owner and Architect and
shall not proceed with that portion of the Work without further written instructions from the
Owner.

45

EXAMPLES – GENERAL CONDITIONS
§ 3.3.2 The Contractor shall be responsible to the Owner for the acts and omissions of the
Contractor, the Contractor’s employees, Subcontractors and their agents and employees, and
other persons or entities performing portions of the Work for, or on behalf of, the Contractor or
any of its Subcontractors.
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EXAMPLES – GENERAL CONDITIONS
§ 3.4 LABOR AND MATERIALS
§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay
for labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary for proper execution and completion of the
Work, whether temporary or permanent and whether or not incorporated or to be incorporated in
the Work. The Contractor shall be solely responsible for site security and shall at all times protect the
Work and property of the Owner, Contractor, and other contractors on the Project site from any
damage. The Contractor shall at all times cover and protect from damage and theft all materials,
equipment, tools, construction equipment and machinery, supplies and other items that are to be
stored on the Project site or otherwise used in the performance of, or incorporated into, the Work.
Except to the extent actually reimbursed by applicable insurance, the Contractor shall bear the risk of
loss for all materials, equipment, tools, construction equipment and machinery, supplies and other
items stored on the Project site (regardless of the holder of title thereto) and shall be responsible for
any replacement costs thereof.
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EXAMPLES – GENERAL CONDITIONS
§ 3.5 WARRANTY
The Contractor warrants to the Owner and Architect that materials and equipment
furnished under the Contract will be of good quality and new unless the Contract
Documents require or permit otherwise. The Contractor further warrants that the Work
will conform to the requirements of the Contract Documents and will be free from defects,
except for those inherent in the quality of the Work the Contract Documents require or
permit. Work, materials, or equipment not conforming to these requirements may be
considered defective. The Contractor’s warranty excludes remedy for damage or defect
caused by abuse, alterations to the Work not executed by the Contractor, improper or
insufficient maintenance, improper operation, or normal wear and tear and normal usage.
If required by the Architect or the Owner, the Contractor shall furnish satisfactory evidence
as to the kind and quality of materials and equipment.
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EXAMPLES – GENERAL CONDITIONS
10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured
under property insurance required by the Contract Documents) to property referred to in Sections
10 2 1.2 and 10 2.1.3 caused in whole or in part by the Contractor, a Subcontractor, a Subsubcontractor, or anyone directly or indirectly employed by any of them, or by anyone for whose
acts they may be liable and for which the Contractor is responsible under Sections 10.2 1.2 and 10.2.
1.3, except damage or loss attributable to acts or omissions of the Owner or Architect or anyone
directly or indirectly employed by either of them, or by anyone for whose acts either of them may
be liable, and not attributable to the fault or negligence of the Contractor. The foregoing obligations
of the Contractor are in addition to the Contractor’s obligations under Section 3.18.
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EXAMPLES – GENERAL CONDITIONS
§ 12.2 CORRECTION OF WORK
§ 12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION
The Contractor shall promptly correct Work rejected by the Architect or the Owner or failing to
conform to the requirements of the Contract Documents, whether discovered before or after
Substantial Completion and whether or not fabricated, installed or completed. Costs of
correcting such rejected Work, including additional testing and inspections, the cost of
uncovering and replacement, and compensation for the Architect’s services, and expenses made
necessary thereby, shall be at the Contractor’s expense.
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NAVIGATING INTERPLAY BETWEEN
INSURANCE AND SURETY

ARE YOU ASKING FOR THE RIGHT THING(S)?
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Fred Warren Jacoby

Jay M. Levin, Esq.

215.665.2154
fjacoby@cozen.com

267.338.1326
jlevin@offitkurman.com

One Liberty Place
1650 Market Street
Suite 2800
Philadelphia, PA 19103

Ten Penn Center
1801 Market Street
Suite 2300
Plymouth Meeting, PA 19103
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