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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and
corporations. For almost 20 years, he has represented individuals with sensitive
issue civil tax examinations where substantial penalty issues may arise, and
extensively advised individuals on foreign and domestic voluntary disclosures
regarding foreign account and asset compliance matters.
Mr. Stein is well respected for his expertise and judgment in handling matters arising from the
U.S. Government’s ongoing enforcement efforts regarding undeclared interests in foreign
financial accounts and assets, including various methods of participating in a timely voluntary
disclosure to minimize potential exposure to civil tax penalties and avoiding a criminal tax
prosecution referral. He has assisted hundreds of individuals who have come into compliance
with their foreign reporting requirements through the OVDP, Streamline or otherwise.
Throughout his career, Mr. Stein has represented thousands of individual, business and
corporate taxpayers involved in civil examinations and administrative appeals, tax collection
matters as well as with possible assertions of fraudulent conduct and in defending criminal tax
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investigations
and prosecutions at every administrative level within the IRS. He has litigated tax
cases in the U.S. Tax Court, the U.S. District Court, and various U.S. Circuit Courts of Appeal. He
continues to provide tax advice to taxpayer’s and their advisors around the world.
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Robert Horwitz has over 35 years of experience as a tax attorney specializing in the
representation of clients in civil and criminal tax cases, including civil audits and
appeals, tax collection matters, criminal investigations, administrative hearings and
in civil and criminal trials and appeals in federal and state courts. He has served as a
member of the Executive Committee of the Taxation Section of the State Bar of
California and was Chair of the Taxation Section for 2015-2016 year. He was
previously Chair of the Tax Procedure and Litigation Committee of the State Bar
Taxation Section.
Prior to joining Hochman Salkin Toscher Perez P.C., Mr. Horwitz was with a boutique tax controversy
firm in Orange County, where he represented clients in civil and criminal tax cases in the U.S. Courts
of Appeal, U.S. district courts, California superior courts, and before the Internal Revenue Service,
the California Franchise Tax Board, the Board of Equalization, the Employment Development
Department and the Unemployment Insurance Appeals Board.
Mr. Horwitz has also represented clients in complex civil and white-collar criminal cases, including
civil and criminal bank fraud, wind and thermal energy tax shelters, tax fraud and tax collection
matters, trademark, trade secrets, securities, and insurance coverage cases. He was also appointed
by the United States District Court in Los Angeles to represent a death row inmate in habeas corpus
proceedings.
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JONATHAN KALINSKI is a principal at Hochman Salkin Toscher Perez, and concentrates his
practice in complex civil tax litigation and criminal tax. Mr. Kalinski represents individuals,
corporations, pass-through entities, trusts, and estates in all stages of state and federal tax
disputes, including audits and examinations, administrative appeals, trials, and appellate
litigation. He also specializes in disclosures of undeclared foreign accounts and assets.
Mr. Kalinski represents businesses in both federal and state payroll tax and state sales tax
issues.
He has successfully defended a CEO of a private equity firm against the IRS attempts to asset his client was a
responsible person for unpaid payroll taxes. Additionally, Mr. Kalinski has handled several worker classification
cases.
Mr. Kalinski routinely represents and advises U.S. taxpayers in sensitive issue civil tax examinations involving
both domestic and foreign tax-related issues where substantial civil penalty issues or possible assertions of
fraudulent conduct may arise, and in defending criminal tax fraud investigations and prosecutions. Mr. Kalinski
was one of the lead attorneys in a high-profile case where he successfully overturned a Tax Court decision for
over $2 million based on fraud on the Court.
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Learning Objectives
At the conclusion of this program you will be able to:
• Identify the most significant differences between TEFRA and the
Bipartisan Budget Act of 2015 (BBA);
• Identify the key decisions partnerships will need to make in light of the
BBA;
• Advise your partnership clients regarding
• Opting out of the BBA;
• Key revisions needed to partnership agreements in light of the
BBA;
• Selecting a partnership representative;
• How to plan for IRS audits under the BBA; and
• How to defend IRS adjustments under the BBA.
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Why learn about partnership audit rules?
• The BBA changed the IRS’s procedures for auditing
partnerships.
• TEFRA was repealed, so no partnerships will be audited under
those rules for any tax year after 2017.
• Partnerships that elect out of the BBA use pre-TEFRA audit
rules.
• BBA audit rules apply to years beginning 1/1/18.
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Summary – BBA Highlights
• Adjustments made at Partnership Level
• Assessment and collection of additional tax at partnership level
• Deficiency is imposed on the partnership at the highest individual or
corporate rate.
• Review Year vs. Adjustment Year
• Review Year is the year under audit
• Adjustment Year is year audit is completed or judicial proceeding
final.
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Summary – BBA Highlights
• Imputed Underpayment
• Imputed underpayment is computed at the partnership level
and calculated by netting all adjustments without regard to
character.
• Partnership is liable for the imputed underpayment in the
adjustment year.
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Summary – BBA Highlights
•

•

Alternatives to Partnership Level Tax
• Partners File Amended Returns
• If one or more partners file amended returns taking into account the
adjustments and pay tax with the amended return. Applies to reviewed
year partners
Push Out Election
• Within 45 days of the conclusion of the audit, the partnership can issue
amended K-1s to reviewed year partners to “push out” the imputed
underpayment.
• If the partnership pushes out, each partner will take the adjustments into
account in the year in which that statement is furnished to the partner.
• Regs allow for push out through tiers to the ultimate taxpaying owner
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Summary – BBA Highlights
• Partnership Representative
• No more Tax Matters Partner. The Partnership Representative has sole
authority to represent the partnership and to act on behalf of the
partnership in an audit.
• Elect Out
• Partnerships with 100 or fewer partners whose partners are
individuals, C Corporations, foreign entities treated as C Corp, if
domestic, S Corporations, or estates of deceased partners can elect out
of BBA rules. Pre-TEFRA rules apply.
• 100 or fewer K-1s
• Timely filed return
• Provide name, correct TIN, and federal tax classification of each
partner and each shareholder of partner that is an S corp.
• Notify each partner within 30 days
14

Electing Out of BBA
• Only eligible partnerships can opt out of the BBA:
• 100 or fewer partners (K-1s);
• Each partner is “eligible” (no partnership, trust, LLC, etc.);
• Timely election made on the proper form; and
• Must elect out each year as desired
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Consequences of Electing Out of BBA
• The IRS audits the partnership and partners separately and
must assess/collect from each partner individually.
• Partnership adjustments imposed on partners.
• Partners individually decide whether and how to challenge
adjustment (Appeals, Tax Court, District Court, Ct. Fed. Claims).
• Each partner may have a separate reasonable cause defense.
• Each partner may receive different tax outcome on partnership
items.
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BBA Partnerships: Partnership Representative
• BBA partnerships must have a partnership representative (PR).
• The PR has sole authority to act for the partnership with the IRS,
including statute extensions, IDR responses, agreeing to adjustments,
etc.
• The PR cannot be changed unless the IRS starts an exam.
• If a partner is chosen as the PR and then leaves the partnership, the
PR cannot be replaced until audit.
• The PR will be the sole point of contact with the IRS and binds
partnership.
• Unlike under TEFRA, partners under the BBA do not have notice or
participation rights from the IRS.
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Difference Between Tax Matters Partner and PR
• Under TEFRA, the Tax Matters Partner (TMP) managed the IRS audit on
behalf of the partners.
Tax Matters Partner

Partnership
Representative

Had to be a partner in
the partnership

Need not be a partner in
the partnership, but must
have US presence

Did not have absolute
authority to bind all
partners and the
partnership in IRS audit

Has absolute authority to
bind all partners and the
partnership in IRS audit

If TMP became ineligible
to act as TMP, little
recourse for IRS

Limited opportunity for
partners to replace the
PR, and the IRS can
appoint the PR if
partnership fails to
19

Practice Point
• Under TEFRA, the TMP had duties and obligations to the IRS, the
partnership, and the partners.
• Under the BBA, the PR has duties and obligations to the IRS alone,
although state law may impose fiduciary duties.
• The partnership and all partners are bound by the PR, but the PR
doesn’t have any statutory duty even to notify the partnership or
partners of an exam. Any duties must be found under state law or
written into partnership agreements.
• The PR can settle, litigate, or do nothing without any obligation to
notify others. Partnership and partners cannot intervene.
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IRS Begins Partnership Audit
• The PR will NOT receive notice of selection for examination.
• That notice will be sent to partnership ONLY.
• The partnership has the opportunity to change identity of the
PR at that time.
• Notice of administrative proceeding (NAP) follows and cuts off
the partnership’s ability to file an administrative adjustment
request (AAR). § 6227(c). NAP is sent to both partnership and
PR
• The PR may resign after receipt of a NAP.
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IRS Audits Partnership
• The IRS will conduct audit exclusively through communications with
the PR.
• The BBA grants partners no notice or rights to participate in the audit,
contest the final partnership adjustment (FPA), or participate in
litigation concerning the FPA.
• PR has sole and absolute authority to bind the partnership:
• Extend statutes of limitations on assessment;
• Respond to IDRs;
• Attend meetings with the IRS; and
• Agree to proposed adjustments.
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First Opportunity to Go to Appeals
• The Partnership can go to Appeals prior to the mailing of the
Notice of Proposed Partnership Adjustment (NOPPA). TD 9844
Preamble
• “All issues with respect to the adjustments will generally be
resolved at the administrative level prior to the mailing of the
NOPPA and the start of the 270-day modification period.” TD
9844 Preamble
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IRS Issues NOPPA
• Near the end of the audit, the IRS will issue a NOPPA
containing a proposed “imputed underpayment” (IU).
• NOPPA notifies the PR of the proposed IU to be assessed against
the partnership and gives the PR the opportunity to submit
information to correct or modify the IU.
• NOPPA must be issued at least 270 days before the issuance of
the FPA.
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Proposed Imputed Underpayment
• The proposed IU contained in the NOPPA:
• Is the proposed assessment of tax, penalties and interest against
the partnership itself;
• Is calculated by multiplying the total net partnership audit
adjustments by the highest tax rate for individuals or
corporations (currently 37%);
• May include penalties and interest computed based on the
partnership taxable year to which the adjustment relates (the
“reviewed year”). Reg. § 301.6233(a)-1(b)(1).
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Proposed Imputed Underpayment, Cont.
• The IU, subject to the IRS’s acceptance of comments and
modifications from the PR, is paid as if it were a tax imposed
on the partnership in the adjustment year.
• All adjustments to partnership income, gain or loss for the
reviewed year are netted (but not adjustments to partners’
distributive shares).
• Partnership can make a deposit under I.R.C. §6603 to stop
interest from accruing.
• Interest is due from the due date for the reviewed year.
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Example: Imputed Underpayment
• Assume Partnership #1 had three equal partners during the
reviewed year 2018, A, B, and C.
• Assume that during 2020, when the three partners are now A,
B, and D, the IRS audits Partnership #1 and increases its
income by $3M.
• Absent any modification, Partnership #1 will pay additional tax
of 37% of $3M ($1,110,000) with its 2020 return, meaning that
A, B, and D effectively bear the cost of an adjustment to a year
in which D was not a partner.
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Modification
• The IRS recognized that the IU likely will be an amount larger than the
total tax partners would have paid if the adjustment amount had been
correctly reported at the outset.
• The partnership may have taxpayers taxed at a lower rate, tax exempt
partners, and partners with different attributes.
• After the PR receives the NOPPA, (only the) the PR can request
modification of the IU.
• Modification request must:
• Be filed within 270 days after the NOPPA;
• Contain all required information and substantiation of the facts
supporting modification.
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Modification
• Modification is requested by filing IRS Form 8980.
• Modification extends the statute of limitations on assessment of the
IU. § 6235(a)(2)
• Facts supporting modification:
• A portion of the proposed adjustment would be allocated to a
partner with a lower tax rate, a tax-exempt partner, etc.;
• Partners amended returns (or use of the pull-in procedure) to
report and pay part of the IU;
• For tax exempt partners, a partnership must also file Form 8983.
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Example: Tax Exempt Partner
• Assume Partnership #1 had three equal partners during the
reviewed year 2018, A, B, and C.
• Assume that during 2020, when the three partners are now A,
B, and D, the IRS audits Partnership #1 and increases its
income by $3M.
• Partnership #1 submits information showing that B is tax
exempt on Forms 8980 and 8983.
• Partnership #1 will pay additional tax of 37% of $2M
($740,000).
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Partner Amended Returns
• A partner subject to a lower tax rate may file an amended return and
pay his share of adjustment based on correct tax calculation. §
6225(c)(2)(A)
• Proposed IU is recomputed to exclude that partner’s share of
adjustments.
• In our prior example, assume Partner A is subject to tax at a 21% rate.
A may file an amended return and pay its $210,000 of tax.
• The Partnership’s tax due will be reduced by $370,000 (37% of the
$1,000,000 now reported directly by A).
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Partner Amended Returns – Part 2
• It is also possible for Partners A, B and C to file amended
returns for 2018, reflecting their shares of the adjustments.
• In that case, each of A, B and C would pay the additional tax
due from them in connection with their 2018 amended
returns, and the 2020 IU would be adjusted accordingly.
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Pull-In Modification
• “Pull-in procedure”: partnerships pay tax that would be due
but without filing amended returns. § 6225(c)(2)(B); Reg. §
301.6225-2(d)(x)
• Modification is subject to approval by the IRS.
• In this case, Partners A, B and C would pay the tax due with
their 2020 returns, and Partnership #1 would not make any
payment itself.

34

Second Opportunity to Go to Appeals?
• Appeals review also should be available if a requested modification is
disapproved. IRS Interim Guidance Memo AP-08-0319-0005 (Mar. 25,
2019).
• The standard of review at Appeals is unclear, as the IRS has broad
discretion to deny modification.
• BBA Appeals cases will only be accepted if there are at least 365 days
left on the statute of limitations on adjustments under § 6235.
• If the IRS rejects a modification request, a partnership may prove
entitlement to modification in court after the IRS issues the FPA.
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Final Partnership Adjustment
• The IRS issues an FPA (reflecting modification or not):
• Equivalent to a notice of deficiency, ends the audit
• Includes one or more IUs
• Begins the 45-day period in which the PR can make the push-out
election pursuant to § 6226
• Begins 90-day period in which the partnership can file a petition
in Tax Court
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Push-Out Election
•
•

•
•
•
•

The Partnership must pay the IU unless it elects to “push out” the adjustments
to the reviewed year partners. § 6226.
The election must be made not more than 45 days after the FPA is issued; no
extensions available.
• The PR must provide all information required by the IRS.
Partnership must issue push-out statements (new K-1s) to all reviewed year
partners within 60 days after partnership adjustments are final.
Partners self-assess additional tax and report and pay for the year the new K-1 is
received.
Note: push-out happens after FPA; pull-in is an alternative to modification, preFPA.
A partnership that makes a push-out election can still seek judicial review under
Sec. 6234(a).
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Consequences of Push-Out Election
• The election is binding on partnership and all partners.
• The election must be made and is binding before the outcome
of judicial review is known.
• A higher underpayment interest rate imposed (2% more than
normal rate) § 6226(c)(2).
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Judicial Review of FPA
• Within 90 days after the date of an FPA, a partnership can file petition
in Tax Court, U.S. District Court, or the Court of Federal Claims
• In order to litigate in District Court or the Court of Federal Claims,
the partnership must make a deposit of the imputed
underpayment, as well as any additions to tax and penalties.
• A partnership can challenge an FPA in court even if a push-out election
is made.
• Only the PR may file the petition for the partnership.
• Other partners are not permitted to participate as under TEFRA.
• FPA becomes final 90 days after issuance if no court proceeding
commenced.
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Judicial Review of FPA

• Court has jurisdiction over all partnership-related items, allocation among
partners, and penalties. § 6234(c).
• Numerous possibilities for court challenge:
• Adjustments;
• Penalties and additions to tax;
• The calculation of the IU;
• Modification of the IU.
• Tax Court Rules 255.1-255.7 cover BBA partnership actions.
• Rule 255.6 states that the Tax Court may remove a PR for cause, and
states that if the PR’s status is terminated for any reason, the
partnership must designate a new PR.
• Only the PR can enter into a settlement for the partnership by way of a
stipulated Decision.
• Only the partnership can appeal.
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Administrative Adjustment Request
• Administrative Adjustment Request (AAR)
• Equivalent to an amended return at the partnership level.
• Filed (by PR) within 3 years of the later of the date partnership
return was filed or was due.
• Implements an adjustment in the year the AAR is filed, not the
year to which the adjustment applies.
• Note Exception: CARES ACT – Rev. Proc. 2020-23
– Allows amended returns in order for partnerships to take advantage of CARES ACT

• If the AAR reflects an IU, the additional tax is paid by the
partnership.
• The AAR may be filed to request a modification of the IU.
• The IRS may adjust partnership-related items within 3 years after
the AAR is filed. § 6235(a)(1)(C).
• Partnership can seek judicial review if the AAR is rejected.
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Assessment and Collection
• The IRS will assess IU, interest and penalties against the partnership in
the adjustment year (the year the IRS adjustments become final or an
AAR is filed). § 6221(a)
• The IRS will collect like any assessed tax, by lien, levy or judicial
enforcement. § 6232(a)(1).
• Deficiency procedures do not apply.
• If the partnership fails to pay, the IRS may assess the amount due
against any adjustment year partner based on his, her or its
proportionate share within 2 years of notice and demand for payment.

42

Failure to Pay Imputed Underpayment
• If the partnership fails to pay the IU, late payment penalty
accrues.
• Ten days after IRS notice and demand, the underpayment
interest rate is increased by 2 percentage points over the
normal underpayment rate.
• The IRS may assess each partner for its share of the unpaid
amount.
• Partners may not be assessed more than 2 years after notice
and demand.
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Statute of Limitations
• Statute of limitations on adjustment is three years after the
latest of:
1. The latest of:
• Partnership tax return filed;
• Partnership tax return due; or an
• AAR filed
2. If partnership submits request for modification of the IU,
the adjustment can be made up to 270 days after the
partnership submitted full information under the
modification procedures.
3. 330 days after the date the IRS mails the last NOPPA
(regardless whether modification was requested).
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Special Rules on Penalties
• Reasonable cause and good faith determined at partnership level
(partnership as taxpayer).
• Partner-level defense cannot be raised in partnership proceeding
except in modifications for partner amended returns, or in a refund
suit.
• An underpayment penalty imposed on a partnership may not be owed
by partner if the underpayment is below the penalty threshold; a
partner must pay the penalty and apply for a refund. Reg. §
301.6225-2(d)(2)(viii).
• Partners may raise partner-level defenses that are personal to a
reviewed year partner after first paying the penalty and filing claim for
refund for reporting year.
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