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Nursing home litigation is a very document-intensive practice. Fortunately, obtaining
many of the documents necessary to conduct a pre-suit investigation of your case is possible
through state and federal agencies with Freedom of Information Act (FOIA) Requests.
Knowing what documents are available and how to obtain them is imperative to the success
of any nursing home practice. Once these documents are received, you can develop case
themes and discovery strategies, even before filing suit.
The following is a list of vital documents to conduct a pre-suit investigation of your case.
1) Resident's nursing home chart
The first document to request in any nursing home case is the entire nursing home resident
chart. It is rare to receive all the documents mentioned below in the first request. Many
nursing homes maintain portions of a resident's chart outside their electronic medical record
(EMR). Knowing what should be included as part of the resident's chart allows you to follow
up with subsequent requests to obtain all the necessary information to conduct a pre-suit
evaluation of the case (see Point Click Care electronic medical records checklist).
Components of a nursing home record
1. Administrative
• Face sheet
• Consents
o Prolonged device (foley catheter, G-Tube, NG-Tube, colostomy)
o Physical restraint
o Psychotherapeutic medications
• Hospital transfer forms
• Advance directives
2. Prior hospital records
• Emergency room records
• Transfer summary
• Discharge summary
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3. Physician orders and progress notes
• Should include history & physical
• Miscellaneous orders (pharmacies, dietary changes, therapy orders)
4. Consultations
• Surgical
• Psychiatry
• Podiatry
• Dental
• Ophthalmology
• Optometry
5. Minimum Data Set (MDS) assessments
• Make sure all MDS assessments are included
• Request CAA summary worksheets
• Comprehensive MDS can take 3 to 4 hours to complete; look for
documentation to support what they coded
• Depose MDS coordinator
• Fall case: history of falls at admission? Fall risk assessment? Did they
report the fall?
• Pressure injury case: noted upon admission? Did they "back-date" the
stage? Compare to wound assessments
6. Care Plans
• Baseline care plan completed within 48 hours of admission?
• Comprehensive care plan implemented and re-evaluated when necessary?
7. Nursing assessments and nursing notes
• Admission assessments should be included (fall risk, Braden, pain,
incontinence, wandering/elopement, etc.)
• Monthly/quarterly summaries may be included
8. Medication administration record (MAR)
• Narcotic records
• Side effect monitoring records
9. Treatment administration record (TAR)
• Did staff follow physician orders?
10. Pressure ulcer/skin integrity documents
• Make sure you have records for admission and re-admissions
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•
•

Documents evidencing skin checks/skin report
Wound tracking records

11. Vitals, weights, intake/output records
• Did the resident experience a significant weight change?
12. Therapy records
• Physical
• Occupational
• Speech
• Respiratory
13. Dietary records
14. Activity & recreational therapy records
15. Social services
• Discharge planning records
16. Labs, radiology, and diagnostic testing
17. Activities of Daily Living (ADL) flowsheets
2) Documents to request from state agencies
Once you have the nursing home chart, it is essential to request documents from the state
survey agency. Be strategic in drafting FOIA requests. Request the required records to screen
the case first, i.e., surveys, license, etc. Follow up with additional FOIA requests to reduce
costs. Although state law varies on the scope of disclosure of public information made through
FOIA Requests, the following are documents frequently obtainable through the state agency in
charge of the licensure and certification of nursing homes in your state.
1. Licensure file
• Current license
• Application and forms
The licensure file includes basic but essential information about the facility itself,
such as its owner/operator, bed capacity, and licensure expiration dates. The licensure
file should consist of the current license as well as any applications and accompanying
forms.
The application, along with accompanying forms, provides a wealth of information
to use in your case. The application includes the identity of the owner, whether a
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management company operates the facility and the various percentages of ownership.
The application also consists of a facility floor plan (useful in fall cases to show that your
client's room was too far from the nursing station) and programs within the facility, such
as a secure dementia unit or ventilator unit.
2. Statement of Deficiencies and Plan of Correction (CMS 2567)
• Framework for systemic quality of care issues
• History of non-compliance?
• Was the facility cited relating to your case?
Skilled nursing facilities (SNFs) and nursing facilities (NFs) are required to comply
with the Omnibus Budget Reconciliation Act (OBRA) of 1987, as well as federal nursing
home regulations, known as the Requirements of Participation for Long-Term Care
Facilities. State survey agencies conduct annual nursing home inspections and may
inspect facilities more often based on complaints or incidents that the facility reports.
States decide how often they will inspect nursing homes under state laws and regulations.
If, during an inspection, the surveyor finds that a nursing home is not meeting federal
guidelines, then the nursing home receives a citation or deficiency. The surveyors then
compile the findings of the inspection into a survey known as CMS Form 2567. If a
facility receives a deficiency, they must submit a plan of correction describing how they
will correct the harmful practice. To obtain copies of current or past surveys, you can
submit a FOIA Request for all "Statement of Deficiencies and Plans of Correction" from
a particular period.
3. General information
• Bed capacity, Medicare/Medicaid certification
• Rating
• Penalties
4. Ownership information
• Current corporate structure and ownership
• Any recent change in facility ownership (CHOW)
3) Investigative documents
1. EMS records
• What did EMS personnel document when they arrived?
• Call EMT at trial to describe the scene
2. 911 tape
If the nursing home called 911 relating to your case, you might want to request the
911 tape to confirm or contradict the facility's versions of events. It is wise to do this
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early on as many departments erase 911 tapes after a relatively short period.
3. Police file
If there is a police investigation related to your case, it is always wise to request the
entire file, including notes taken during an investigation. If there is an ongoing criminal
investigation, they may produce a redacted version. Be sure to re-request the whole file
once the police complete their investigation, as they often send you much more the
second time around.
4. APS/Ombudsman records (see APS case narrative)
Always ask your clients whether Adult Protective Services (APS) or the ombudsman
was contacted or involved in the case. Often, a hospital will report an issue to APS, so
make sure to search those records. Requesting the APS file or ombudsman
correspondence can be a goldmine for discovering communications between the facility
and those agencies.
4) Documents to request from the Centers for Medicare & Medicaid Services (CMS)
A FOIA Request to CMS should also be made early on during the initial case evaluation to
procure documents that weren't available through state agencies, such as the facility cost report.
To make a FOIA Request to CMS, email FOIA_Request@cms.hhs.gov or send the request
directly to the appropriate CMS Regional Office. After receiving the initial request, CMS must
respond within 20 working days as to their disclosure. CMS FOIA guidelines, as well as fee
schedules, are available at https://www.cms.gov/Regulations-and-Guidance/Legislation/FOIA/.
1. Medicare Cost Report (CMS 2540-10)
A nursing home's financial report card, the Medicare Cost Report, contains an
accounting of every single dollar going in and out of the facility during the calendar
year (or another period if stated). The Cost Report includes data necessary to allege
understaffing and related "profits over people" arguments in your case.
2. Home Office Cost Statement (CMS 287-05)
If a nursing home is part of a chain organization, the chain must also submit a Home
Office Cost Report. This lengthy document contains information about individual
facilities that are part of the chain, including the costs attributable to each facility and its
revenues. In most cases, obtaining this document will discredit their argument that each
facility operates independently from its corporate counterparts and is operationally one
business.
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3. Medicare Enrollment Application (CMS 855A/PECOS)
• CMS 855A is the paper application
• Must be completed at 1) initial enrollment 2) revalidation 3) change of
information 4) change of ownership
• Can choose to use the internet-based Provider Enrollment, Chain and
Ownership System (PECOS) application instead
• https://www.cms.gov/Medicare/CMS-Forms/CMSForms/downloads/cms855a.pdf
4. ASPEN Complaints/Incidents Tracking System (ACTS) (see ACTS
Complaint/Incident Investigation Report)
• Intake system for complaints
5. Facility Assessment (42 CFR § 483.70(e))
• All SNFs must conduct and document a facility-wide assessment to
identify resources required to care for residents during normal operations
and emergencies.
• Three parts:
i.
Resident profile and factors that impact care and support needs.
ii.
Services and care offered based on resident needs.
iii.
Resources needed to provide competent care for residents.
5) Publicly available resources
1. Social media information (see attached yelp review with family complaints of poor
care)
• Facebook, twitter, Instagram
• Nursing home website
2. Nursing home reviews
• Yelp, Google, Facebook
3. Advertisements
• What did the facility advertise to consumers about the quality of care and
specialty services provided?
4. Job listings
• Did the facility post job listings?
• What did the facility advertise that position required? (i.e., no experience
necessary)
• Use to compare to job descriptions obtained during discovery
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5. Board of Nursing documents
• License search
• Disciplinary proceedings
• Nurse aide registry list
• How long did they have their license when your event happened?
6. Background checks/criminal history searches
7. Corporate Integrity Agreements (CIA)
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