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Notice for Occurrence and Claims-Made Policies
• Types of Notice Provisions –
• Occurrence-based Policies
• Claims Made Policies
• Claims Made and Reported Policies
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Occurrence vs. Claims-Made
• An occurrence policy covers claims that arise out of “occurrences
that take place during the policy period, regardless of when the claim
is made.”
• A claims-made policy covers losses that arise out of claims that are
made during the policy period, even if the claim arises out of an
occurrence that took place when the policy was not in effect.
• A claims-made-and-reported policy provides coverage only for
claims made within the policy period that the insured reports to the
insurer within a specified time.

6

Occurrence-Based Policies: Sample Policy Language

“Conditions” or “Your Duties After Loss”
• You must see to it that we are notified as soon as practicable of an
“occurrence” or an offense which may result in a claim. To the extent
possible, notice should include:
1) How, when and where the “occurrence” or offense took place;
2) The names and addresses of any injured persons and witnesses; and
3) The nature and location of any injury or damage arising out of the
“occurrence” or offense.
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Occurrence-Based Policies: Sample Policy Language
(cont.)
“Conditions” or “Your Duties After Loss”
• If a claim is made or “suit” is brought against any insured, you must:
• Immediately record the specifics of the claim or “suit” and the date
received; and
• Notify us as soon as practicable.
• You must see to it that we receive written notice of the claim or “suit” as
soon as practicable.
[Commercial General Liability Policy]
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Claims-Made Policies: Sample Policy Language
“Warning” Language
THIS POLICY IS WRITTEN ON A “CLAIMS-MADE” BASIS. THIS POLICY APPLIES
ONLY TO CLAIM FIRST MADE AGAINST YOU DURING THE POLICY PERIOD.
PLEASE READ THE ENTIRE POLICY CAREFULLY.
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Claims-Made Policies: Sample Policy Language
(cont.)
Insuring Agreement
• This insurance applies to “bodily injury” and “property damage”
only if:
• The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”;
• The “bodily injury” or “property damage” did not occur before
the Retroactive Date, if any, shown in the Declarations or after
the end of the policy period; and
• A claim for damages because of the “bodily injury” or
“property damage” is first made against any insured . . . during
the policy period or any Extended Reporting Period we provide
under Section V – Extended Reporting Periods.
[Commercial General Liability Policy – Claims-Made Form]

10

Claims-Made-and-Reported Policies: Sample Policy
Language
Insuring Agreement
This insurance applies when a Claim is first made against any of You
during the Policy Period. To be covered:
1) The Claim must arise from a Wrongful Act committed during
the Policy Period; and
2) The Claim must be reported in writing to Us during the Policy
Period or within 60 days after the end of the Policy Period.
We will consider a Claim to be first made against You when a Claim
is first received by any of You.
[Accountant’s Professional Liability Insurance Policy]
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“Notice-Prejudice” Rule

• When the insurer seeks to deny coverage based on “late notice,”
however, the insurer must show that it was materially prejudiced.
• Unless the insurer can demonstrate such prejudice, the
overwhelming majority of courts will reject the insurer’s attempt to
deny coverage in order to avoid the policyholder’s forfeiture of the
occurrence policy’s benefits.
• Because the law abhors forfeiture, courts view as unfair a
policyholder’s loss of coverage based on the technical defense of late
notice
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Notice Requirements Under Claims-Made Policies

• Usually requires notice “as soon as practicable,” or similar wording
(i.e., similar to the notice requirements in occurrence-based policies)
• Does the notice-prejudice rule apply? Generally, yes, but answer may
vary by state
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Late Notice Defense Under “Occurrence” Policies

STATES

PREJUDICE REQUIRED?

Alabama (AL)

Primary: NO Excess: YES

Alaska (AK)

YES

Arizona (AZ)

YES

Arkansas (AR)

NO: *if notice provision is sufficiently demarcated in the policy as “Condition Precedent”

California (CA)

YES

Colorado (CO)

YES

Connecticut (CT)

YES

Delaware (DE)

YES

Florida (FL)

YES (but No, if notice provision is sufficiently demarcated in the policy as “Condition Precedent.”)

Georgia (GA)

NO

Hawaii (HI)

YES

Idaho (ID)

NO

Illinois (IL)

HYBRID RULE: Depends on circumstances—did late notice prejudice insurer—sliding scale

Indiana (IN)

YES: but prejudice presumed from late notice

Iowa (IA)

YES

Kansas (KS)

YES

Kentucky (KY)

YES
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Late Notice Defense Under “Occurrence” Policies

STATES

PREJUDICE REQUIRED?

Louisiana (LA)

YES

Maine (ME)

YES

Maryland (MD)

YES

Massachusetts (MA)

YES

Michigan (MI)

YES

Minnesota (MN)

YES

Mississippi (MS)

YES

Missouri (MO)

YES

Montana (MT)

Uncertain: Predicted YES

Nebraska (NE)

YES

Nevada (NV)

Uncertain: Under old case law, NO. Under Nevada Administrative Code, YES. *there is no recent State
Supreme Court case law on the issue

New Hampshire (NH)

YES

New Jersey (NJ)

YES

New Mexico (NM)

YES

New York (NY)

YES *law changed in 2009

North Carolina (NC)

YES

North Dakota (ND)

YES
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Late Notice Defense Under “Occurrence” Policies

STATES

PREJUDICE REQUIRED?

Ohio (OH)

YES: but, prejudice presumed from late notice

Oklahoma (OK)

YES

Oregon (OR)

YES

Pennsylvania (PA)

YES

Rhode Island (RI)

YES

South Carolina (SC)

YES

South Dakota (SD)

YES

Tennessee (TN)

YES

Texas (TX)

YES

Utah (UT)

YES

Vermont (VT)

YES

Virginia (VA)

NO

Washington (WA)

YES

West Virginia (WV)

YES

Wisconsin (WI)

YES

Wyoming (WY)

Uncertain: Predicted NO, but no recent case law.
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“Notice-Prejudice” Rule

• Not applied in the same manner to claims-made policies
• Two divergent approaches to this unique notice issue in claims-made and reported
policies
• Some courts have held the notice-prejudice rule should apply because the “as soon
as practicable” notice language mirrors the purpose of similar language found in
occurrence-based policy notice requirements where the prejudice rule is recognized
• Other courts have rejected its application, because the essence of a claims-made
policy only requires the insured to provide notice to the insurer within the policy
term
• Claims-made policies are not relatively rare-the cast majority of claims-made
policies are claims-made-and-reported
• “Claims-made-and-reported”= the policy covers Claims that are (1) first asserted
during the policy period; and (2) first reported to the insurer during the policy
period
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“Notice-Prejudice” Rule
• Most courts decline to apply the notice-prejudice rule to claimsmade-and-reported policies
• Notice requirement in these policies helps define the scope of coverage.
• Imposing a prejudice requirement could result in the insurer’s providing
coverage it had not agreed to provide.
• Great American Ins. Co. v. Sea Shepherd Conservation Soc., 2014 WL 2170297
(W.D. Wash. May 23, 2014);
• Yu v. Century Surety Co., 2014 WL 787880 (Cal. Ct. App. Feb. 27, 2014);
• Fishman v. The Hartford, 980 F. Supp. 2d 672, 680-81 (E.D. Pa. 2013)
• ABCO Premium Finance LLC v. American International Group, Inc., 2012 WL
3278628, at *9 (S.D. Fla. Aug. 9, 2012).
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“Notice-Prejudice” Rule
Some courts have held that the notice-prejudice rule still applies to
claims-made policies, if
a) the underlying claim was made during the term of one policy,
b) the insured was thereafter continuously insured under renewals of
that policy, and
c) the insured provided notice during one of those renewal terms.
• e.g., AIG Domestic Claims, Inc. v. Tussey, 2010 WL 3603844 (Ky. App. Sept.
17, 2010);Cast Steel Products v. Admiral Ins. Co., 348 F.3d 1298, 1300–01
(11th Cir. 2003); Helberg v. National Union Fire Ins. Co., 657 N.E.2d 832,
833 (Ohio Ct. App. 1995).
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“Notice-Prejudice” Rule
• Some states distinguish claims-made-and-reported policies from
claims-made policies
• The notice requirement in a claims-made policy does not define the
scope of coverage, these courts subject those policies to the noticeprejudice rule.
• e.g., East Texas Medical Center v. Lexington Ins. Co., 2011 WL
773452, *2 n.5 (E.D. Tex. 2011).
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What Must Be Reported as a Claim?
• Policy definition of a Claim is far broader than just a lawsuit
• For insurance reporting purposes, a dispute may constitute a “Claim”
long before it develops into a lawsuit
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What Is a “Claim”?
Typical D&O policy definition of “Claim”:
a) a written demand for monetary or non-monetary relief against an Insured
Person or, with respect to Insuring Agreement C, against the Insured
Organization; including a request to toll the statute of limitations;
b) a civil or criminal judicial proceedings or arbitration against an Insured Person
or, with respect to Insuring Agreement C, against the Insured Organization;
c) a formal administrative or regulatory proceeding against an Insured Person;
or
d) a formal criminal, administrative, or regulatory investigation against an
Insured Person, including the receipt of a Wells Notice to an Insured Person;
Including any appeal therefrom. A Claim will be deemed first made on the
earliest date any Insured receives a written demand, request to toll the
statute of limitation, complaint, indictment, notice of charges, or formal
order of investigation in such Claim.
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Interrelated Claims/Wrongful Acts

• Many policies contain limitations on coverage for “related” or
“interrelated” acts when multiple claims arise out of similar
circumstances
- May impact the application of self-insured retention or deductible
- May implicate an earlier insurance policy
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Interrelated Claims/Wrongful Acts (cont.)

• Some policies exclude Loss based upon a Wrongful Act when the
Wrongful Act occurs together with an Interrelated Wrongful Act
• Excluding all “Loss arising from any Claim . . . based upon, arising out
of, directly or indirectly resulting from, in consequence of or in any
way involving:
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Interrelated Claims/Wrongful Acts (cont.)

a) any fact, circumstance, transaction, event or Wrongful Act that, before
[the policy’s inception date], was the subject of any notice of Claim or
Loss, or notice of potential Claim or potential Loss, given under any
other policy of insurance;
b) any fact, circumstance, transaction, event or Wrongful Act of which, as
a of [the policy’s inception date], any Insured had knowledge and that
was reasonably likely to give rise to a Claim that would fall within the
scope of the insurance afforded by this Policy; . . . , or
c) any other Wrongful Act whenever occurring, which together with a
Wrongful Act described in (a) or (b) above, constitute Interrelated
Wrongful Acts.
[Media Pro Policy]
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Interrelated Claims/Wrongful Acts (cont.)

Other policies provide that Interrelated Claims will be treated as a
single Claim:
“More than one Claim involving the same Wrongful Act or
Interrelated Wrongful Acts shall be considered as one Claim which
shall be deemed made on the earlier of: a. the date on which the
earliest such Claim was first made, or b. the first date valid notice was
given by the Insureds . . . of any Wrongful Act . . . or any fact,
circumstance, situation, event or transaction which underlies such
Claim.”
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What Does This Mean?

• Policy 1 period of July 1, 2012-2013.
• Policy 5 period of July 1, 2016-2017.
• Lawsuit A: (1) XYZ happens on March 1, 2012; (2) Demand letter sent
to Policyholder on August 1, 2012 based on XYZ; (3) Lawsuit filed on
December 1, 2012 based on XYZ
• Lawsuit B: (1) XYZ happens on March 1, 2012; (2) VW happens on June
1 & 15, 2012; (3) Lawsuit filed on August 1, 2016 alleging causes of
action based on VWXZ.
• Issues?
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Incongruous Caselaw

• “It is likely impossible to reconcile all of the results [in the cases] such
that each is consistent with a single set of principles.” Southridge
Capital Mgmt. (Conn. Super. Ct. 2006)
• “To determine whether the wrongful acts are interrelated under the
Policy, the court must first identify the wrongful acts themselves.” Nat’l
Title Agency, (D. Utah 2016) (finding that failure to get proper
documentation for an escrow fund, and negligently allowing that same
escrow account to get garnished, were two separate acts).
• Fact-Intensive
• Subjective in practice
• Actions of the policyholder
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Causal Relationship
• But For
– “[F]or two things to be causally connected, one must bring about the other.”
Mohrlang (D. Colo. 2009) (not interrelated where attorney was negligent in sale
of family business and sued by family trusts as well as individual family members
for violation of fiduciary duties).
– St. Paul Fire (D. Kan. 1992):
• Attorney representing three defendants in same criminal case.
• 1 interpreter for all 3 defendants
• Failed to retain a qualified interpreter
• Advised all 3 to plead guilty
• Failed to properly advise all 3 of consequences from guilty plea
• All 3 went to jail and lost 30 months of wages and pain and suffering
• All 3 filed causes of action listing 25 negligent acts and omissions

(one listed 26)

• Not interrelated because “there were multiple discrete omissions and actions
on the part of [Policyholder] which resulted in discrete losses to each of the
three defendants.”
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Causal Relationship

• Proximate
– Requires “a situation where the first thing leads to the second in a direct
and traceable way, and where no independent, significant thing interrupts
the causal chain between the two.” Mohrlang (D. Colo. 2009)
– Nat’l Title Agency (D. Utah 2016) (no common nexus between improperly
disbursing escrow funds and failing to properly protect escrow funds
because “[n]one of the claims depend upon the specific circumstances
giving rise to the [first] liability”).
– Stauth (10th Cir. 1999) (“legally distinct claims that allege different wrongs to
different people” are not “interrelated claims”
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Logical Relationship

• “In common usage, ‘logically connected’ means connected by an
inevitable or predictable interrelation or sequence of events.”
Mohrlang
• St. Paul Fire (“[T]he court finds no ‘logical’ connection between the
errors and omissions [Policyholder] committed with respect to each of
the three defendants. Although the errors and omissions grew out of
highly similar factual situations, [Policyholder] had a separate duty to
each client and was rendering separate services to each”).
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Substantial Overlap
• Nomura (S.D.N.Y. 2014) – requiring “only a ‘substantial overlap’
between the factual allegations in the two matters.”
• Only a “connection” or “link” – Ciber (D. Colo 2017).

32

Notice of Claim v.
Notice of Circumstances
CGL policies typically require notice when the insured is served with a “suit”
or learns of an “occurrence” or an event which may result in a claim. For
example:
• “As a condition of this insurance coverage, you shall give us written
notice of any claim[.]”
• “You must see to it that we are notified as soon as practicable of an
‘occurrence’ which may result in a claim[.]”
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Notice of Claims v. Notice of Circumstances
A claims made and reported policy generally covers claims made
against the insured and reported to the insurer during the policy
period.
However, these policies also generally require the insured to give
notice of circumstances that could reasonably be expected to give rise
to a future claim. For example:
“If during the policy period . . . You shall become aware of any
circumstance that could reasonably be expected to give rise to a claim,
you shall give written notice to us . . . as soon as practicable after you
become aware of such circumstance.”
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The “Notice of Circumstances” Provisions
• Who is “You?”
• The policy may specifically identify a specific individual or category of
individuals with respect to whom their knowledge of circumstances will be
imputed to the insured.
• C-Level Executives
• Risk Management Department
• Insurance Manager
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The “Notice of Circumstances” Provisions
• Allows insureds to preserve coverage for claims that occur beyond
the policy period.
• Related Claims Provisions
• Extended Reporting Provisions
• Optional
• For Purchase
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The “Notice of Circumstances” Provisions
• Allows the insureds to provide written notice of circumstances and
anticipated Wrongful Act allegations that may give rise to a future Claim.
• Upon receipt of such notice, coverage extends beyond Claims first made
during that policy’s Policy Period, to subsequent Claims based on those
circumstances by deeming them to have been first made during the Policy
Period.
• Insured may need to provide particulars.
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Sufficiency of Notice
• The courts ultimately decide whether an insured’s notice of
circumstances is sufficient.
• The insured does not have a crystal ball but will generally be held to a
standard of stating known facts with sufficient specificity and
particularity.
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PRE-TENDER DEFENSE
COSTS: Deciding What is
Covered
John T. Harding
Lewis Brisbois Bisgaard & Smith LLP
Boston, Massachusetts

Introduction
• The “duty” to defend is also a “right”
• The insurer has the “right” to protect its interests from the outset
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The Issue is “Control”
• Controlling the defense from the outset is important for the insurer
• Baked into the “notice” provision

41

Why is There an Issue?
• Believe it or not, many insureds delay giving notice
• Nevertheless, majority of courts require “prejudice” to establish a
late notice defense
• Difficult to prove in most circumstances
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What Happens in the Interim?
• Insured goes out and retains counsel
• Counsel may be who they use regularly
• Counsel may not be used to any form of guidelines or controls
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Big $$$$$$$$
• Defense counsel runs up a big tab
• Claim is tendered to the insurer
• Insurer agrees to provide a defense
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Does the Insurer Have to Pay?
• Courts have adopted a variety of approaches
• Insurer Not Given an “Opportunity”
• Pre-tender defense costs are “voluntary payments”
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The “Opportunity” Approach
• Policy clearly requires “notice” of a suit
• Distinction between “notice” and older rule of “tender is
disappearing
• Generally if on notice then request for defense is presumed
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Examples
• Cincinnati Cos. V. West Am. Ins. Co., 701 N.E.2d 499, 504 (Illl. 1998)
• Widener Univ. v. Fred S. James & Co., 537 A.2d 829, 833 (Pa. App.
1988)
• Home Ins. Co. v. National Union Fire Ins. Co. of Pittsburgh, PA, 658
N.W. 2d 522 (Minn. 2003)
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Reimbursement Refused
• Clear Majority Rule
• Representative states:
•
•
•
•
•
•

Texas
Kentucky
Massachusetts
Florida
Arizona
Minnesota
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No Notice = No Duty
• Rass Corp. v. Travelers Cos.,
63 N.E. 3d 40 (Mass. App. Ct. 2016)
• “It would be irrational to conclude that the insurer could breach that
duty at a point when it is unaware that the duty exists. Second, when
an insurer receives late notice, it is unable to control or minimize
costs that have already been incurred

49

Rass Corp.
• “Here, during the three month delay , Travelers was unable to
recommend counsel, negotiate a fee rate, or take other steps to
protect its interests and minimize losses.”
• “Finally, if the opposite result were reached an insured could be
incentivized to delay providing notice so as to control its own defense
for as long as possible, knowing that, absent prejudice, the insurer
would have to cover the bill. . .
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“Voluntary Payments”
• Some courts focus on specific policy language
• “No insured will, except at the insured's own cost, voluntarily make a
payment or incur any expense, other than for first aid, without our
consent.”
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Representative States
• Many cases cite both rationales
• Louisiana
• Texas
• California
• Connecticut
• Illinois
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Some Courts Require Reimbursement
• Insurer Not “prejudiced”
• Would have to incur costs anyway—no harm/no foul
• Reimbursement limited to “reasonable” fees and costs
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Leading Cases
• TPLC v. United National Ins. Co., 44 F.3d 1484 (10th Cir. 1995 (applying
Penn. law)
• Sherwood Brands, Inc. v. v. Hartford Acc. & Indem. Co., 698 A.2d 1078
(Md. 1997)
• Nationwide Mut. Fire Ins. Co. v. Beville, 825 So.2d 999, 1004 (Fla. Dist.
Ct.App. 2002)
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Concluding Thoughts
• Many states have not decided
• Look at specific circumstances before deciding to litigate
• Look carefully at insured’s conduct and costs involved
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Thank You
John T. Harding, Jr.
Lewis Brisbois Bisgaard & Smith
john.harding@lewisbrisbois.com
Anthony W. Merrill
Snell & Wilmer
amerrill@swlaw.com
Jeffrey L. Schulman
Pasich
jschulman@pasichllp.com

56

