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Speakers
Robert's practice encompasses a wide variety of
commercial litigation and employment matters,
including general business and contract disputes, unfair
competition, trade secret misappropriation, and other
intellectual property theft. His practice focuses on trade
secret, noncompete, and data protection litigation and
transactional work on a state, national, and international
platform.
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Amit Bindra
• Experience in all aspects of employment law, including
non-compete and trade secret lawsuits and agreements,
executive and equity agreements, wage and hour issues,
employee handbooks, and employment discrimination.
Teaches legal education courses to other attorneys,
teaches a legal writing and advocacy course at a law school,
and appears on podcasts.

AMIT BINDRA

PARTNER, THE PRINZ LAW FIRM, P.C.
ADJUNCT PROFESSOR,
LOYOLA UNIVERSITY CHICAGO SCHOOL OF LAW
ABINDRA@PRINZ-LAWFIRM.COM
312-212-4450
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Jennifer Redmond
Jennifer Redmond is the head of Sheppard Mullin’s
Northern California Labor and Employment Practice and
Leader of the firm's Noncompete and Trade Secrets Team.
She has been counseling and defending employers on
wage and hour, compliance, and other employment issues
for 30 years. She is an experienced trial lawyer who has
successfully defended employers in litigation involving wage
and hour, restrictive covenant and trade secret, wrongful
termination, retaliation, discrimination and harassment
issues.
Partner
Sheppard Mullin
San Francisco Office
+1.415.774.2910
jredmond@sheppardmullin.com

Jennifer also counsels employers on the enforcement of
non-solicitation and non-compete agreements, WARN Act
compliance, family and medical leave compliance, disability
accommodation, and employee housing. She writes
regularly on the topic of restrictive covenants in California
and assists in the structuring of transactions and
relationships to support the use of restrictive covenants.
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Overview of non-compete agreements
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Overview
• A non-compete clause prohibits an individual from working for a
competitor.
• A non-solicitation clause prohibits an individual from soliciting another
company’s employees or clients.
• These clauses can be in employment agreements, equity agreements,
and in non-employment agreements.
• There is no federal law regarding these covenants and each state treats
these clauses differently.
• But federal agencies attempt to limit businesses from engaging in anticompetitive behavior.
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Non-competes in Employment Contracts
• A non-compete clause attempts to limit where an employee can work. It
is estimated that 1 in 5 labor force participants are bound by a noncompete.
• A contract that restrains trade is void because it injures the public.
• But in many states (not all), a covenant will be enforced if it is reasonable
and supported by consideration.
• In addition to employment agreements, these clauses are often included
in equity agreements.
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Noncompetes in business sales, joint ventures,
other non-employment contexts
 Commercial context – typically used to prevent employee or customer
solicitation
 Business sales – noncompete and nonsolicit used to protect goodwill,
customer relationships and employee relationships of the sold
entity/assets
 NDA – Used to protect employees and customers from solicitation.
 In general, given greater deference than employment noncompetes
with respect to duration, geographic scope and activity scope
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Common State Restrictions
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Common State Restrictions
• Minimum Income Requirements
States measure it in different ways:
a) poverty guidelines
b) non-exempt classification
c) minimum wage
d) specific dollar amount
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Common State Restrictions
• Release in Event of Layoffs
1.
2.

Nevada, MA by statute
Common law in other jurisdictions (NY)
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Independent Consideration
• Because a non-compete is a contract, it requires consideration. Many
employers provide employment in exchange for the non-compete. But
most employees are at-will.
• Some states and courts require additional consideration for the noncompete because the employment might be an illusory benefit.
• For example, Illinois state courts require either 2-years of employment or
some other benefit for the non-compete.
• Massachusetts requires providing garden-leave or other mutually agreed
upon consideration.
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Legitimate Business Interest
• Many courts in states that enforce non-competes will conduct a
reasonableness analysis. While this varies in each state, generally, a noncompete is enforceable if, in addition to consideration,
• The restrictions protect a legitimate business interest, the restrictions don’t
impose an undue burden, and the restrictions don’t harm the public.

• The legitimate business interest is determined based on the totality of
the circumstances to protect critical information. Interests include
• Protecting confidential information,
• Protecting trade secrets, and
• Protecting customer relationships.
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Highly Skilled Employees
• In response to non-competes in contracts for Jimmy John’s employees,
many states passed laws barring non-competes for low-wage workers.
• The Obama administration estimated that 14% of employees making less than
$40,000 were subject to a non-compete.

• States have begun passing laws with higher compensation thresholds.
• Highly skilled employees are more likely to have access to sensitive
information, and depending on the industry, direct customer interaction.
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Time, Geography, and Scope
• The time, geography, and activity restraints must be reasonable and are
industry based.
• In some industries, prohibiting employment within 50 miles might be
unreasonable. While in others, a global restriction might be reasonable.
• Courts have enforced employment restrictions of up to 5 years,
depending on the other restrictions.
• Courts will not enforce restrictions to non-competitive activities.
• In some states, courts will modify or blue-pencil such restrictions.
• Some states are red-pencil states and will only strike overly broad provisions.
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Recent Restrictive
Covenant Legislation
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California: Basics
 Business & Professions Code section 16600 bars noncompetes and customer nonsolicits
except for limited statutory exceptions
 Probably bars employee nonsolicits – trend is against enforcement
 AMN Healthcare, Inc. v. Aya Healthcare Services, Inc. et al.,(2018) - Court affirmed trial court
order which (1) invalidated the plaintiff’s non-solicitation of employees provision in its
Confidentiality and Non-Disclosure Agreements (CNDA), (2) enjoined AMN from enforcing or
attempting to enforce the employee non-solicitation provision in its CNDA with any of its
former employees, and (3) awarded $169,000 in reasonable attorneys’ fees to defendants for
plaintiff’s use of the provision).
 Federal district courts (Barker, WeRide) have extended AMN to bar all employee nonsolicits.
 Not all California trial courts have followed suit – Fox v. Netflix (2019, LA Superior Court)
rejected extension of AMN.
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California: “Trade Secrets Exception”
 Contractual provisions tied to purported use of confidential information or trade secrets not enforceable
absent proof of all elements of trade secret claim.
 Conversion Logic, Inc. v. Measured, Inc., No. 219CV05546ODWFFMX, 2019 WL 6828283 (C.D. Cal. Dec.
13, 2019) (granting motion to dismiss breach of contract claims with prejudice after finding that broad
contractual employee non-solicitation provision violated Section 16600 under AMN and Barker, and rejected
the trade secret exception to contractual customer non-solicitation provisions.
 First Foundation, Inc. v. Giddings, No. SACV2000359DOCKES, 2020 WL 2095810 (C.D. Cal. Feb. 28,
2020) (applying trade secrets exception to Section 16600 and enjoining defendants from soliciting
customers and employees using trade secret information contained in their memories, based on CUTSA and
the DTSA).
 Power Integrations, Inc. v. De Lara, No. 20-CV-410-MMA (MSB), 2020 WL 1467406 (S.D. Cal. Mar. 26,
2020) (voiding non-compete and non-solicitation provisions after finding them to be overly broad, and
rejecting the Edwards trade secret exception for enforcing such provisions under a breach of contract theory
as dicta).
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California: Section 925
California Labor Code Section 925 restrains ability of employers to require employees to litigate or arbitrate employment disputes:
 outside of California, or
 under the laws of another state
 (except where employee was individually represented by a lawyer negotiating the agreement)
Impact of Section 925 on enforcement of choice of venue provisions by federal courts in CA is an open issue.
 In Alabsi v. Savoya, LLC, No. 18-cv-06510-KAW, 2019 U.S. Dist. LEXIS 49675 (N.D. Cal. Mar. 25, 2019), the court evaluated a vendor service
agreement (“VSA”) between a driver (Alabsi) and a limousine service (Savoya). The VSA included a Texas choice of law and forum selection clause,
even though Alabsi worked exclusively in San Francisco. The court concluded that Section 925 “expresses California’s strong public policy to prohibit
forum selection clauses that require California residents to litigate their employment disputes outside of the state, and therefore the forum selection
clause is unenforceable.” Id. at *19.
 In Karl v. Zimmer Biomet Holdings, Inc., No. c-18-04176-WHA, 2018 U.S. Dist. LEXIS 189997 (N.D. Cal. Nov. 6, 2018), the plaintiff worked as a sales
representative in Northern California for defendants, two Delaware corporations and two Indiana limited liability companies. In August 2015, plaintiff
signed a sales associate agreement with an Indiana forum-selection clause. The court held enforcement of the forum-selection clause would
contravene California’s strong public policy, reasoning that section 925 “expresses a strong public policy to protect employees from litigating labor
disputes outside of their home state.”
 The Eastern District court reached the opposite conclusion in Mostipak v. Badger Daylighting Corp., No. 2:17-cv-00247-MCE-CKD, 2017 U.S. Dist.
LEXIS 160281 (E.D. Cal. Sept. 28, 2017). In that case, the court evaluated a noncompetition agreement entered into in July 2013 between defendant
Badger, a hydrovac excavation business, and one its California employees. Badger was incorporated in Nevada and had its principal place of
business in Indiana. The agreement contained a noncompete provision and an Indiana forum selection clause. The court granted Badger’s motion to
dismiss, summarily rejecting plaintiff’s argument that section 925 rendered the out-of-state forum selection clause void and stating: “[section] 925 does
not prohibit employees like [plaintiff] from executing an agreement to that effect, particularly where, as here, [plaintiff] specifically agreed that its
provisions were reasonable and would not prohibit him from earning a livelihood.” Id. at *11.
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California: In Term Covenants in Commercial
Context
In Ixchel Pharma v. Biogen, questions certified to California Supreme
Court are:
 whether Section 16600 of the California Business and Professions
Code voids a contract by which a business is restrained from
engaging in a lawful trade or business with another business; and
 whether pleading an independent wrongful act is necessary to state a
claim for intentional interference with a contract outside the at-will
employment contract context.
 Oral argument in June 2020
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Missouri
 Leggett & Platt, Incorporated v. Hollywood Bed & Spring Mfg. Co.,
Inc. et al., No. 3:20-cv-05010 – Western District of MO. Court
dissolved state court ex parte TRO and held that Leggett & Platt’s
standard noncompete was unenforceable as a matter of law because
it did not contain a geographic limit, and was not tied to Leggett &
Platt customers or the segment of the industry in which the former
employee had worked.
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New York
• Under New York law, restrictive covenants must be “rigorously examined” and
courts apply “an overriding limitation of reasonableness.”
•

See Reed Elsevier Inc. v. TransUnion Holding Co., No. 13 Civ. 8739 (PKC), 2014 U.S. Dist. LEXIS 2640, at
*17–18 (S.D.N.Y. Jan. 8, 2014) (citations omitted); Pure Power Boot Camp, Inc. v. Warrior Fitness Boot
Camp, LLC, 813 F. Supp. 2d 489, 506 (S.D.N.Y. 2011) (citations omitted).

• Employees must receive consideration (employment is sufficient) and clauses
must be reasonable in time and area, protect an employer’s legitimate business
interest, not harm the public, and not unduly burden employees.
• Courts recognize four legitimate business interests: (1) protection of trade
secrets, (2) protection of confidential information, (3) protection of the
employer’s client base, and (4) preventing irreparable harm. Courts will refuse
to enforce a covenant that is not limited to an employee’s specific job duties.
•

See IBM Corp. v. Visentin, No. 11 Civ. 399 (LAP), 2011 U.S. Dist. LEXIS 15342 (S.D.N.Y. Feb. 16, 2011).
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New York
• Key exception: forfeiture or competition for choice clauses.
• Proposed legislation.
• Senate Bill S3937C and Assembly Bill A05776: Prohibiting “no poach”
agreements.
• Senate Bill S5790 and Assembly Bill A7193: Prohibiting non-compete
agreements for anyone whose earnings are less than $75,000 annually.
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Illinois
• Consideration: Illinois state courts require 2-years of employment or
other consideration for a non-compete. Federal courts have not
consistently applied this 2-year rule.
• See, e.g., McInnis v. OAG Motorcycle Ventures, Inc., 35 N.E.3d 1076, 1082–87 (Ill. App.
Ct. 2015) (collecting cases).

• Courts conduct a reasonableness test when evaluating the enforceability
of a restrictive covenant.
• Courts are wary of re-writing overly broad covenants.
• Proposed legislation: Senate Bill 3430, which is an amendment to the
Illinois Freedom to Work Act to codify the 2-year rule, provide notice to
employees, and allow prevailing employees to recover attorneys’ fees.
27

Washington D.C.
• Washington D.C. has a statute that prohibits any contract that
unreasonable restrains trade. See DC Code § 28-4502.
• Similar to other jurisdictions, D.C. enforces a restrictive covenant if there
is consideration, the restraint is reasonable, it protects the employer’s
business interest, and does not harm public policy.
• Employment is sufficient consideration at the start of employment. But if the
agreement is signed after the job begins, additional consideration is necessary.
• Some courts may not enforce the non-compete if an employee was terminated
without good cause.
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Washington D.C.
• Proposed legislation – the Ban on Non-Compete Agreements
Amendment Act of 2019
• Bans the use of non-compete agreements for employees who earn
less than three times the D.C. minimum wage, or $87,654 annually.
• The law would also create specific penalties for maintaining such
restrictions, even if not enforced.
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Oregon

• H.B. 2992 (O.R.S. § 653.295)
• Existing law imposes
compensation threshold
for non-competes
• Effective January 1, 2020,
employer must provide terminated
employee with signed copy of
non-compete within 30 days of
termination
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Washington

• H.B. 1450 (to be codified in Chapter
49 of RCW)
• Effective January 1, 2020 (but
purportedly retroactive)
• Deters overly broad agreements
• Sets income thresholds: $100K per
year for employees; $250K per year
for contractors
• Sets 18 month duration
• Requires mandatory “garden leave”
• Establishes choice of law rules
• Sets disclosure requirements
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Washington
• Deterring Overly Broad Agreements
• Perhaps the most significant change.
– Under the current law, when a Washington court is presented with an overly broad noncompete, rather than simply refuse to enforce it, they will typically rewrite the clause to be
more narrow and then enforce the modified version.
– As a result, there is little or no incentive for an employer to try to craft an incredibly narrow
non-compete provision.

• The new law imposes a $5,000 minimum in damages (plus attorney fees and costs) if
a court or arbitrator reforms, rewrites, modifies or only partially enforces a noncompete.
– To avoid this liability, employers will likely want to use minimally restrictive non-compete
provisions.
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Washington
• Income Thresholds
– One of the law’s primary goals is to prevent non-competes from being used for “low level”
employees.
– The law voids non-compete agreements for any employee earning $100,000 or less per
year.
– In the case of independent contractors, the law voids
non-competes with them unless the contractor was being paid more than $250,000 per
year.

• Some have criticized the $100,000 salary threshold because it arguable exempts large
Seattle tech companies from non-competes. The original threshold was around
$180,000, but lobbying efforts by tech companies apparently brought the threshold
down to $100,000.
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Washington
• Mandatory “Garden Leave”
– Under the new law, in order to enforce a non-compete, employers who lay off an employee
must provide compensation equivalent to the terminated employee’s base salary at the time
of the termination for the period of enforcement (less compensation earned through other
employment during the period of enforcement).

• Example: Mary is hired by Space Z at $100,000 a year, but gets laid off 8-months later.
Mary is subject to a 18-month non-compete but can’t find any work outside of the
space industry. Unless Space Z continues to pay Mary a $100,000 annual salary for
the 18-month period of enforcement, her non-compete will be invalid.
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Washington
• Forum Selection & Choice of Law
– The law invalidates any non-compete that requires an employee or independent contractor to
adjudicate a
non-compete outside of Washington.
– The law also invalidates any non-compete that deprives an employee or independent
contractor of the protections or benefits of the new law.

• Takeaway: Washington employers will not be able to evade the restrictions of the new
non-compete law by invoking the laws of another state.
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Washington
• Disclosure Obligations
– Under the new law, employers must disclose the terms of the non-compete to an employee in
writing and no later than the time the employee accepts the offer of employment.
– Failure to do so will invalid the agreement.

• Takeaway: Washington employers should make sure that the exact terms of the noncompete are included in a prospective employee’s offer letter (even if the non-compete
language is contained in other employment-related agreements, like a confidentiality or
proprietary rights agreement).
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Washington
• Exempted Agreements
• The new law does not apply to the following types of agreements:
– Non-Solicitation Agreements;
– Confidentiality Agreements;
– Non-Disclosure of Trade Secrets or Inventions;
– Covenants Relating to the Sale of a Business; or
– Covenants Entered into by a Franchise.
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Maine

• L.D. 733 (codified at 26 MRSA
§§599-A and 599-B)
• Effective September 18, 2019
• Bans non-poach agreements
between employers
• Bans non-competes for
employees making less
than 400% of federal
poverty level
• 3-day notice requirement
• Authorizes statutory penalty
• Imposes delayed effective date
for non-competes
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Maine – Act to Promote Keeping Workers in Maine
• Ban on Non-Competes With Lower Wage Employees:
– The Act bars employers from entering into non-compete agreements with employees
who earn less than 400% of the federal poverty line ($49,960 per year for 2019).
– Because the income level below which employees cannot enter
non-compete agreements is tied to the federal poverty line which is subject to annual
change, Maine employers should develop procedures to ensure ongoing compliance
with this rule.
– The Act authorizes the Department of Labor to assess fines of $5,000 or more
against employers who violate this provision, regardless of whether the employer
actually seeks to enforce the agreement.

©2019 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

39

Maine – Act to Promote Keeping Workers in Maine
• Disclosure Requirements:
– Employers must disclose that acceptance of a non-compete agreement will be required prior
to making an offer of employment.
– Employers must also provide current or prospective employees a copy of any non-compete
agreement at least 3 business days before the employee or prospective employee will be
required to sign the agreement.
– Failure to provide either form of advanced notice is punishable by civil fine.
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Maine – Act to Promote Keeping Workers in Maine
• Delayed Effective Date of Non-Competes:
– The Act mandates a 6-month waiting period between when a employee enters into a noncompete agreement and when the
non-compete obligations are binding on that employee.
– Non-compete agreements are not binding on employees during the 1st year of employment.
– These rules merely effect whether an agreement is enforceable; the Department of Labor is
not authorized to levy fines against employees with noncompliant effective date agreements.
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Maine – Act to Promote Keeping Workers in Maine
• Prohibition of No-Poach Clause in Agreements Between Employers:
– The Act also prohibits employers from entering into “restrictive employment agreements” with
one another.
 This is an agreement between two or more employers (including through a franchise agreement or
subcontractor agreement) which prohibits or restricts one employer from soliciting or hiring another
employer’s employees or former employees.

– The act authorizes the Department of Labor to access civil fines against employers who enter
into, enforce, or threaten to enforce these type of agreements.
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Maryland

• S.B. 328 (codified at Md.
Labor & Emply. § 3-716
• Effective October 1, 2019
• Bans non-competes for
employees earning less than
or equal to $15 per hour or
$31,200 per year
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New Hampshire

• N.H. Rev. Stat. § 275:70-a
• Effective September 8, 2019
• Bans non-competes for
employees making less than
200% of federal minimum wage
($14.50 per hour)
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New Hampshire – Restricts Non-Competes for Low
Wage Workers
• Effective September 8, 2019, employers are prohibited from requiring an employee
who makes less than or equal to 200% of the federal minimum wage ($14.50 per hour)
to sign a
non-compete agreement.
• The law defines a “non-compete agreement” as “an agreement between an employer
and a low-wage employee that restricts such low-wage employee from performing: (1)
work for another employer for a specified period of time; (2) work in a specified
geographic area; or (3) work for another employer that is similar to such low-wage
employee’s work for the employer who is a party to the agreement.”
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Rhode Island – Noncompetition Agreement Act
• On July 15, 2019, the Rhode Island Noncompetition Agreement Act was signed into
law.
• It takes effect on January 15, 2020.
• Does NOT apply to independent contractors.
• Does NOT apply to non-compete agreements entered into in connection with the sale
of a business or severance agreements (provided employee has 7 business days to
rescind acceptance).
• Does NOT effect enforcement of other types of contracts such as non-solicitation, nondisclosure, and confidentiality agreements.

©2019 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

46

Rhode Island – Noncompetition Agreement Act
• The Act prohibits employers from entering into non-compete agreements with
employees who are:
– Low-wage earners (defined as earning less than 250% of the federal poverty level; for 2019,
$31,225 for an individual)
– Undergraduate or graduate students in an internship or short-term employment relationship;
– Classified as non-exempt employees; or
– 18 years or younger.
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Massachusetts
New law took effect October 1, 2018 and generally bans employment-related noncompete agreements unless they meet certain statutory requirements.
 The agreement must be in writing, signed by both the employer and employee, and
must state the employee has the right to consult counsel prior to signing.
 The employer must also provide notice of the agreement to the employee, the form
and timing of which depends on when the employee is asked to sign the agreement:
 Employers who require employees to sign a non-compete at the beginning of
employment must provide a copy of the agreement to the employee either before
making a formal offer, or 10 days before the employee starts, whichever comes first.
 Employers who require employees to sign a non-compete during employment must
provide notice of the agreement not less than 10 business days before the
agreement becomes effective.
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Massachusetts (cont.)
 Non-competes entered during employment must be supported by independent
consideration beyond continued employment.
 In terms of time, geography, and activity restraints, a non-compete will be
enforceable only if the time restriction is for one year or less post-employment
(unless the employee breaches his or her fiduciary duty or steals the employer’s
property, in which case the non-compete can last up to 2 years).
 A non-compete will be presumed reasonable in scope if it is (i) limited to the
geographic areas in which the employee provided services or had a material
presence or influence within the last 2 years of employment, and (ii) limited to the
specific types of services the employee provided during the last 2 years of
employment.
 The law also recognizes three legitimate business interests that can support a
noncompete: trade secrets, confidential information, and employer goodwill.
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Massachusetts (cont.)
 The non-compete agreements must include a “garden leave” clause
or other mutually-agreed consideration. A “garden leave” clause
requires the employer to pay the employee for the duration of the
non-compete period at least 50 percent of the employee’s highest
salary within the last 2 years of employment. The employer’s
obligation to pay the garden leave is relieved only if the employee
breaches the agreement.
 The new law bans non-competes with employees who are classified
as “non-exempt” under the FLSA, or who are terminated without
cause or laid off.
 Does not apply to customer or employee nonsolicits, or noncompetes
entered into in connection with the sale of a business.

50

Federal Response to
Non-Competes
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Another Year, Another Attempt in the US Senate to Ban
Non-Competes Nationwide
• Senators Chris Murphy (D-Conn.) and Todd
Young (R-Ind.) introduced legislation entitled
the Workforce Mobility Act (“WMA”)
• The WMA, like its prior incarnation from last
year, seeks to ban non-compete agreements
outside of the sale of a business or dissolution
of a partnership
• Would also provide the Department of Labor
and Federal Trade Commission with broad
enforcement power
• The WMA also follows a similar, unsuccessful,
attempt by the federal government to limit
non-compete agreements on a national scale
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Governmental
Scrutiny of
Restrictive
Covenants
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Federal Government Workshops Regarding
Non-Competes
• Sept. 23, 2019 – DOJ holds workshop “to discuss the role of
antitrust labor markets and promoting robust competition for
the American worker.”
• Jan. 9, 2020 – FTC holds workshop “to examine whether
there is a sufficient legal basis and empirical economic
support to promulgate a Commission Rule that would restrict
the use of non-compete clauses in employer-employee
employment contracts.”
– Answers ran the gamut regarding if there was enough
empirical data and legal precedents to justify FTC
rulemaking; and if so, what should be done.
• Public Commentary Period
• Scrutiny of non-compete provisions will remain an FTC
priority this year, especially in the wake of changes to state
labor laws to protect low-wage workers.
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Federal Government Workshops Regarding
Non-Competes
• Assuming there is evidence to convince the FTC to act, the ideas offered
included:
– (a) banning non-competes altogether for low-wage workers,
– (b) creating a rebuttable presumption in court that non-competes are illegal,
– (c) limiting non-competes to those with access to a company’s trade secrets,
– (d) minimizing the duration and geographical scope of such provisions,
– (e) requiring garden leave as consideration for the enforcement of these agreements,
– (f) voiding non-competes unless the employer has disseminated notice of the
covenants at appropriate times, and
– (g) banning intra-franchise non-poach agreements.
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Federal Government Workshops Regarding
Non-Competes
• At any rate, the FTC to address the following:
– What impact do non-compete clauses have on labor market participants?
– What are the business justifications for non-compete clauses?
– Is state law insufficient for addressing harms associated with non-compete clauses?
– Do employers enforce non-compete agreements contained in standard employment contracts?
How routine is such enforcement?
– Are there situations in which non-compete clauses constitute an unfair method of competition
(UMC) or an unfair or deceptive act or practice (UDAP)? How prevalent are these situations?
– Should the FTC consider using its rulemaking authority to address the potential harms of noncompete clauses, applying either UMC or UDAP principles? What “gap” in existing state or
federal law or regulation might such a rule fill? What should be the scope and terms of such a
rule? What is the statutory authority for the Commission to promulgate such a rule?
– Should the FTC consider using other tools besides rulemaking to address the potential harms
of non-compete clauses, such as law enforcement, advocacy, or consumer/industry guidance?
– What additional economic research should be undertaken to evaluate the net effect of noncompete agreements? Should additional economic research on the empirical effects of noncompete agreements focus on a subset of the employee population? If so, which subset?
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Federal Government Workshops Regarding
Non-Competes
• On March 12, 2020, attorneys general from seventeen states (including California,
Illinois, New York and Washington), Puerto Rico and the District of Columbia (the
“AGs”) submitted extensive comments to the FTC. The AGs take the position that
non-competes harm workers by suppressing wages and degrading non-wage
benefits, and harm consumers by reducing business’ access to skilled and unskilled
labor and by reducing innovation. The AGs find the usual justifications for noncompetes (to protect trade secrets and investments in training workers)
unpersuasive, and note that non-competes–particularly for low wage workers–usually
are not freely bargained for. Declaring their support for “federal rulemaking that is
consistent with our ability to pursue enforcement and legislative priorities to the
benefit of workers and consumers,” the AGs also ask that the FTC work with AGs to
tackle abusive use of non-competes through enforcement actions, further study,
issuance of guidelines, and educational initiatives.
• In its April 24, 2020 comments to the FTC, the Antitrust Law Section of the ABA
expressed its skepticism of “the Commission’s authority under Section 6(g) of the
Federal Trade Commission Act to promulgate antitrust rules—in this case, one
banning or limiting the use of non-compete clauses in employment agreements as an
unfair method of competition.” The Section further expressed doubt as to the FTC’s
ability to crack down on such agreements as unfair or deceptive acts or practices
through hybrid rulemaking, and urged the FTC that “the question of non-compete
clauses is likely to be ill-suited” to rulemaking.
57
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State Attorney
General Enforcement
Actions
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State Attorneys General Keep Pressure on FTC
to Regulate Non-Competes
• A group of 18 state attorneys general in July
filed comments with the FTC asking the FTC
to incorporate labor concerns when reviewing
corporate mergers and to use its
enforcement powers under the Sherman Act
to stop the use of non-compete, non-solicit,
and no-poach agreements in many
situations.
• Many of those same attorneys general
recently sent another letter to the FTC in
November 2019, this time urging it to use its
rulemaking authority “to bring an end to the
abusive use of non-compete clauses in
employment contracts.”
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Questions?
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For more information, please contact us.

thank
you

Robert Milligan
rmilligan@seyfath.com
310-201-1579

Amit Bindra
abindra@prinz-lawfirm.com
312-212-4450

Jennifer Redmond
jredmond@sheppardmullin.com
415-774-2910

