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Four Part FLSA Joint
Employer Liability
Test
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• On January 12, 2020, the U.S. Department of Labor
(DOL) issued its final rule updating and revising its
interpretation of joint employer status under the Fair
Labor Standards Act (FLSA).
• The new rule simplifies the FLSA joint employer analysis
with a four-factor test for determining whether workers
are jointly employed by associated businesses or persons.
• According to the DOL, the purpose of the rule is “to
promote certainty for employer and employees, reduce
litigation, promote greater uniformity among court
decisions and encourage innovation in the economy.”
• Although application of this final rule is limited to FLSA
wage and hour issues, the National Labor Relations Board
and the Equal Employment Opportunity Commission are
expected to similarly revisit the joint employer analysis in
their respective contexts.
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2020 Joint Employer Status: 29 C.F.R. § 791.2

Determining Joint Employer Status under
the FLSA
In the first joint employer scenario, the employee
has an employer who suffers, permits, or
otherwise employs the employee to work, but
another person simultaneously benefits from that
work. The other person is the employee's joint
employer only if that person is acting directly or
indirectly in the interest of the employer in
relation to the employee.
In this situation, the following four factors are
relevant to the determination.
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Four Factor Test
• Those four factors are whether the other
person:
• (i) Hires or fires the employee;
• (ii) Supervises and controls the
employee's work schedule or conditions
of employment to a substantial degree;
• (iii) Determines the employee's rate and
method of payment; and
• (iv) Maintains the employee's
employment records.
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Hire or Fires Employees
Standard is assessed on whether second business actually
exercises power to hire or fire. Contractual agreements between
the parties endowing or restricting ability to hire and fire do not
establish joint liability and instead we look to whether the second
business has acted in regards to hiring and firing, for example by
directing the other entity to hire or fire an individual, or providing
substantial guidance in the evaluation of job applicants.
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Supervises and Controls Employee’s Work
Schedule or Conditions of Employment
• Looks to whether the second entity supervises and controls the employee’s
work schedule or conditions of employment to “a substantial degree”. For
example, circumstances demonstrating substantial control may
include assigning employees specific tasks throughout each day, providing
them with hands-on instructions, and keeping records tracking the work
hours of each employee.
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Determines the Employee’s Rate and Method of Payment

This looks to actual control over the employee’s rate and manner
of payment rather than indirect impact on those criteria caused by
the price for services provided in the two companies’ contract.
For example, a restaurant could request lower fees from its
cleaning contractor, which if agreed to, could impact the wages of
the cleaning contractor's employees. But this request would not
constitute an exercise of indirect control over the employee's rate
of payment because the cleaning service has discretion to lower
its employees' wages or not.
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Maintaining Employment Records
• “Employment Records” means records, such as payroll records, that reflect,
relate to, or otherwise record information pertaining to the hiring or firing,
supervision and control of the work schedules or conditions of employment,
or determining the rate and method of payment of the employee.
• Other records maintained by a putative joint employer, for example
mandating that employers comply with their obligations under the FLSA or
other similar laws; or institute sexual harassment policies; requiring
background checks; or requiring employers to establish workplace safety
practices and protocols or to provide workers training regarding matters such
as health, safety, or legal compliance. Requiring the inclusion of such
standards, policies, or procedures in an employee handbook does not make
joint employer status more or less likely under the Act.
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• Whether a person is a joint employer will
depend on all the facts in a particular case, and
the appropriate weight to give each factor will
vary depending on the circumstances.
However, the potential joint employer’s
maintenance of the employee’s employment
records alone will not lead to a finding of joint
employer status.
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The Factor Test Assesses “Control” Over Employee and
Employment Conditions
• The potential joint employer must actually exercise - directly or indirectly one or more of these indicia of control to be jointly liable under the Act.
• No single factor is dispositive in determining joint employer status under the
Act. Whether a person is a joint employer under the Act will depend on how
all the facts in a particular case relate to these factors, and the appropriate
weight to give each factor will vary depending on the circumstances of how
that factor does or does not suggest control in the particular case.
• Contractual language reserving right to exercise control over, for example,
ability to fire an employee is insufficient on its own to establish joint
employer liability but is relevant to the inquiry.
• Additional factors may be relevant for determining joint employer status in
this scenario, but only if they indicate whether the potential joint employer is
exercising significant control over the terms and conditions of the employee’s
work.
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Examples of Application of Factor Test

• The Final Rule provides a number of
examples of employment arrangements
and how the factor test should be
applied.
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Example 1
• Example. An individual works 30 hours per week as a
cook at one restaurant establishment, and 15 hours per
week as a cook at a different restaurant establishment
affiliated with the same nationwide franchise. These
establishments are locally owned and managed by
different franchisees that do not coordinate in any
way with respect to the employee. Are they joint
employers of the cook?
• Application. Under these facts, the restaurant
establishments are not joint employers of the cook
because they are not associated in any meaningful way
with respect to the cook's employment. The similarity of
the cook's work at each restaurant, and the fact that both
restaurants are part of the same nationwide franchise, are
not relevant to the joint employer analysis, because those
facts have no bearing on the question whether the
restaurants are acting directly or indirectly in each other's
interest in relation to the cook.
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Example 2
• Example. An individual works 30 hours per week as a
cook at one restaurant establishment, and 15 hours per
week as a cook at a different restaurant establishment
owned by the same person. Each week, the restaurants
coordinate and set the cook's schedule of hours at each
location, and the cook works interchangeably at both
restaurants. The restaurants decided together to pay the
cook the same hourly rate. Are they joint employers of
the cook?
• Application. Under these facts, the restaurant
establishments are joint employers of the cook because
they share common ownership, coordinate the cook's
schedule of hours at the restaurants, and jointly decide
the cook's terms and conditions of employment, such as
the pay rate. Because the restaurants are sufficiently
associated with respect to the cook's employment, they
must aggregate the cook's hours worked across the two
restaurants for purposes of complying with the Act.
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Example 3
Example. An office park company hires a janitorial services
company to clean the office park building after-hours. According
to a contractual agreement between the office park and the
janitorial company, the office park agrees to pay the janitorial
company a fixed fee for these services and reserves the right to
supervise the janitorial employees in their performance of those
cleaning services. However, office park personnel do not set the
janitorial employees' pay rates or individual schedules and do
not in fact supervise the workers' performance of their work in
any way. Is the office park a joint employer of the janitorial
employees?
• Application. Under these facts, the office park is not a joint
employer of the janitorial employees because it does not hire or
fire the employees, determine their rate or method of payment,
or exercise control over their conditions of employment. The
office park's reserved contractual right to control the employee's
conditions of employment is not enough to establish that it is a
joint employer.
•
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Example 4
• Example. A restaurant contracts with a cleaning company to provide
cleaning services. The contract does not give the restaurant authority to hire
or fire the cleaning company's employees or to supervise their work on the
restaurant's premises. A restaurant official provides general instructions to
the team leader from the cleaning company regarding the tasks that need to
be completed each workday, monitors the performance of the company's
work, and keeps records tracking the cleaning company's completed
assignments. The team leader from the cleaning company provides detailed
supervision. At the restaurant's request, the cleaning company decides to
terminate an individual worker for failure to follow the restaurant's
instructions regarding customer safety. Is the restaurant a joint employer of
the cleaning company's employees?
• Application. Under these facts, the restaurant is not a joint employer of the
cleaning company's employees because the restaurant does not exercise
significant direct or indirect control over the terms and conditions of their
employment. The restaurant's daily instructions and monitoring of the
cleaning work is limited and does not demonstrate that the restaurant is a
joint employer. Records of the cleaning team's work are not employment
records under paragraph (a)(1)(iv) of this section, and therefore, are not
relevant in determining joint employer status. While the restaurant requested
the termination of a cleaning company employee for not following safety
instructions, the decision to terminate was made voluntarily by the cleaning
company and therefore is not indicative of indirect control.
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Example 5
• Example. A restaurant contracts with a cleaning company to provide
cleaning services. The contract does not give the restaurant authority to hire
or fire the cleaning company's employees or to supervise their work on the
restaurant's premises. However, in practice a restaurant official oversees the
work of employees of the cleaning company by assigning them specific tasks
throughout each day, providing them with hands-on instructions, and
keeping records tracking the work hours of each employee. On several
occasions, the restaurant requested that the cleaning company hire or
terminate individual workers, and the cleaning company agreed without
question each time. Is the restaurant a joint employer of the cleaning
company's employees?
• Application. Under these facts, the restaurant is a joint employer of the
cleaning company's employees because the restaurant exercises sufficient
control, both direct and indirect, over the terms and conditions of their
employment. The restaurant directly supervises the cleaning company's
employees' work on a regular basis and keeps employment records. And the
cleaning company's repeated and unquestioned acquiescence to the
restaurant's hiring and firing requests indicates that the restaurant exercised
indirect control over the cleaning company's hiring and firing decisions.
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Example 6
• Example. A packaging company requests workers on a
daily basis from a staffing agency. Although the staffing
agency determines each worker's hourly rate of pay, the
packaging company closely supervises their work,
providing hands-on instruction on a regular and routine
basis. The packaging company also uses sophisticated
analysis of expected customer demand to continuously
adjust the number of workers it requests and the specific
hours for each worker, sending workers home depending
on workload. Is the packaging company a joint employer
of the staffing agency's employees?
• Application. Under these facts, the packaging company
is a joint employer of the staffing agency's employees
because it exercises sufficient control over their terms
and conditions of employment by closely supervising their
work and controlling their work schedules.
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Example 7
• Example. A packaging company has unfilled shifts and requests a staffing
agency to identify and assign workers to fill those shifts. Like other clients,
the packaging company pays the staffing agency a fixed fee to obtain each
worker for an 8-hour shift. The staffing agency determines the hourly rate of
pay for each worker, restricts all of its workers from performing more than
five shifts in a week, and retains complete discretion over which workers to
assign to fill a particular shift. Workers perform their shifts for the packaging
company at the company's warehouse under limited supervision from the
packaging company to ensure that minimal quantity, quality, and workplace
safety standards are satisfied, and under more strict supervision from a
staffing agency supervisor who is on site at the packaging company. Is the
packaging company a joint employer?
• Application. Under these facts, the packaging company is not a joint
employer of the staffing agency's employees because the staffing agency
exclusively determines the pay and work schedule for each employee.
Although the packaging company exercises some control over the workers by
exercising limited supervision over their work, such supervision, especially
considering the staffing agency's supervision, is alone insufficient to establish
that the packaging company is a joint employer without additional facts to
support such a conclusion.
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Example 8
• Example. An Association, whose membership is subject to certain criteria
such as geography or type of business, provides optional group health
coverage and an optional pension plan to its members to offer to their
employees. Employer B and Employer C both meet the Association's specified
criteria, become members, and provide the Association's optional group
health coverage and pension plan to their respective employees. The
employees of both B and C choose to opt in to the health and pension plans.
Does the participation of B and C in the Association's health and pension
plans make the Association a joint employer of B's and C's employees, or B
and C joint employers of each other's employees?
• Application. Under these facts, the Association is not a joint employer of B's
or C's employees, and B and C are not joint employers of each other's
employees. Participation in the Association's optional plans does not involve
any control by the Association, direct or indirect, over B's or C's employees.
And while B and C independently offer the same plans to their respective
employees, there is no indication that B and C are coordinating, directly or
indirectly, to control the other's employees. B and C are therefore not acting
directly or indirectly in the interest of the other in relation to any employee.
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Example 9
• Example. Entity A, a large national company, contracts with multiple other
businesses in its supply chain. Entity A does not hire, fire, or supervise the
employees of its suppliers, and the supply agreements do not grant Entity A
the authority to do so. Entity A also does not maintain any employment
records of suppliers' employees. As a precondition of doing business with A,
all contracting businesses must agree to comply with a code of conduct,
which includes a minimum hourly wage higher than the federal minimum
wage, as well as a promise to comply with all applicable federal, state, and
local laws. Employer B contracts with A and signs the code of conduct. Does
A qualify as a joint employer of B's employees?
• Application. Under these facts, A is not a joint employer of B's employees.
Entity A is not acting directly or indirectly in the interest of B in relation to B's
employees - hiring, firing, maintaining records, or supervising or controlling
work schedules or conditions of employment. Nor is A exercising significant
control over Employer B's rate or method of pay - although A requires B to
maintain a wage floor, B retains control over how and how much to pay its
employees, and the example does not indicate that the wage floor is
accompanied by any other indicia of control. Finally, because there is no
indication that A's requirement that B commit to comply with all applicable
federal, state, and local law exerts any direct or indirect control over B's
employees, this requirement has no bearing on the joint employer analysis.
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Example 10
• Example. A retail company owns and operates a large store. The retail
company contracts with a cell phone repair company, allowing the repair
company to run its business operations inside the building in an open space
near one of the building entrances. As part of the arrangement, the retail
company requires the repair company to establish a policy of wearing specific
shirts and to provide shirts to its employees that look substantially similar to
the shirts worn by employees of the retail company. Additionally, the contract
requires the repair company to institute a code of conduct for its employees
stating that the employees must act professionally in their interactions with
all customers on the premises. Is the retail company a joint employer of the
repair company's employees?
• Application. Under these facts, the retail company is not a joint employer of
the cell phone repair company's employees. The retail company's
requirement that the repair company provide specific shirts to its employees
and establish a policy that its employees to wear those shirts does not, on its
own, demonstrate substantial control over the repair company's employees'
terms and conditions of employment. Moreover, requiring the repair company
to institute a code of conduct or allowing the repair company to operate on
its premises does not make joint employer status more or less likely under
the Act. There is no indication that the retail company hires or fires the repair
company's employees, controls any other terms and conditions of their
employment, determines their rate and method of payment, or maintains
their employment records.
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The New Test Dismisses “Economic Dependence”
• Whether the employee is economically dependent on the
potential joint employer is not relevant for determining the
potential joint employer's liability under the Act. Accordingly, to
determine joint employer status, no factors should be used to
assess economic dependence. Examples of factors that are not
relevant because they assess economic dependence include, but
are not limited to:
• (1) Whether the employee is in a specialty job or a job that
otherwise requires special skill, initiative, judgment, or
foresight;
• (2) Whether the employee has the opportunity for profit or loss
based on his or her managerial skill;
• (3) Whether the employee invests in equipment or materials
required for work or the employment of helpers; and
• (4) The number of contractual relationships, other than with the
employer, that the potential joint employer has entered into to
receive similar services.
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Other Situations that Do Not Demonstrate Joint
Employer Status
• The final rule also identifies certain other factors that do not make joint
employer status more or less likely under the Act, including:
• operating as a franchisor or entering into a brand and supply agreement, or
using a similar business model;
• the potential joint employer’s contractual agreements with the employer
requiring the employer to comply with its legal obligations or to meet certain
standards to protect the health or safety of its employees or the public;
• the potential joint employer’s contractual agreements with the employer
requiring quality control standards to ensure the consistent quality of the
work product, brand, or business reputation; and
• the potential joint employer’s practice of providing the employer with a
sample employee handbook, or other forms, allowing the employer to
operate a business on its premises (including “store within a store”
arrangements), offering an association health plan or association retirement
plan to the employer or participating in such a plan with the employer, jointly
participating in an apprenticeship program with the employer, or any other
similar business practice.
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Best Practices for Preventing
Joint Employer Liability
• Maintain separation of control over employee and employment
conditions.
- Vendors should be solely responsible for supervision of workers.
While marginal control does not establish joint employer liability
under the Final Rule, the degree of supervision that may be
found to establish such liability will likely be decided
inconsistently by the Courts.
- Refrain from instructing vendors on personnel decisions,
including the hiring or firing of workers, or making
recommendations on pay increases or changes in compensation
to workers.
- Ensure that any records maintained do not constitute
employee’s employment records within the meaning of the Final
Rule.
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Other Measures to Avoid Ultimate Expense
of Joint Liability
Whether your company client is actually jointly liable vs. whether
they ultimately experience the cost of joint liability in litigation
brought by an employee are two questions.
Companies can still utilize the same measures they have used to
date to insulate against exposure to claims by employees of
putative joint employers.
Indemnification clauses, including provisions requiring payment of
attorneys’ fees and judgments in litigation are very effective in
limiting exposure.
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Thank You
V. Severin Roberts
severin@justiceatwork.com
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Untangling the Weeds

JOINT EMPLOYMENT
v.
INDEPENDENT CONTRACTOR STATUS
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Untangling the Weeds

Courts and legislatures often confuse the two concepts:
Contractor Status: Is a worker an employee or a contractor?
Join Employer: If an employee, whose employee?
- NY State Challenge to DOL Rule
- A.B. 5 Debate in California
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Practical Considerations
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Practical Considerations: Written Agreements

•

First and foremost: set forth understanding of nature of relationship
(subcontractor/prime; independent contractor; franchisor/franchisee) in writing.

•

Rarely determinative, but often a factor in various federal and state law analyses

•

Franchise Industry: FTC Franchise Rule (requires certain disclosures)

•

Disclaimer, and set clear expectations as to compliance and performance

•

Want to be clear as to the relationship of both contracting parties to one another, but
also the status of contracting party’s employees
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Practical Considerations: Hiring, Firing, Discipline

•

Guidance as to hiring, best practices, should be non-mandatory, for convenience of
contracting party, not for prime

•

Employment Documentation: make certain correct legal entity is on all documents
(e.g., the franchisee LLC, not the national franchisor)

•

Similarly, if franchisor provides information about employment opportunities with
franchisees, make clear that franchisee are sole employer for all advertised positions,
and that franchisee is not acting as an agent of franchisor

•

Background Checks

•

May reserve right to request contractor to remove or replace an employee on a project
⎻

If reserve right to terminate or reassign unilaterally, greater risk of J/E liability
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Practical Considerations: Operations Manuals, Guidance

•

Suggested; should be tailored by recipient

•

Payroll Services – generally permissible, preferably ministerial

•

Do not engage in setting wages, determining pay, or providing traditional benefits of
employment

•

Sample handbooks, policies, with clear disclaimer

•

Franchises: where necessary to mandate, make clear that these controls are limited
and for the purpose of protecting brand and marks, not for establishing control
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Practical Considerations: Supervision, Scheduling

•

Again, “recommendations” are safer than “requirements”

•

Scheduling software: may recommend their use, but be clear that use is optional

•

Supervision – probably most critical factor in any analysis

•

Look at WHAT is getting done rather than HOW it’s getting done

•

Day-to-day operations left to actual employer

•

Underscore that burden in on contractor to ensure that all work is done in accordance
with applicable law
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This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal
advice or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute.
Although this information attempts to cover some major recent developments, it is not all-inclusive, and the current
status of any decision or principle of law should be verified by counsel.
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Thank you

James A. Paretti, Jr., Shareholder
Littler Mendelson
jparetti@littler.com
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