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Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.
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In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.
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If you have not printed the conference materials for this program, please
complete the following steps:
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Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.
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The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.

Title

New Year, New Laws:
An Overview of California’s New Laws Impacting Employers In 2021
Top Tips for Employers
Hunton Andrews Kurth LLP
February 17, 2021
© 2021 Hunton Andrews Kurth LLP. Attorney advertising materials. These materials have been prepared for informational purposes only and are not legal
advice. This information is not intended to create an attorney-client or similar relationship. Please do not send us confidential information. Past successes
cannot be an assurance of future success. Whether you need legal services and which lawyer you select are important decisions that should not be based
solely upon these materials.

Panelists

February 17, 2021

Julia Y. Trankiem

Emily Burkhardt Vicente

D. Andrew Quigley

Partner

Partner

Associate

Labor and Employment

Labor and Employment

Labor and Employment

Los Angeles, CA

Los Angeles, CA

Los Angeles, CA

6

Agenda
I.

COVID-19

II. Leaves of Absence
III. Independent Contractors
IV. Division of Labor Standards Enforcement
V. Industry-Specific Legislation

VI. Diversity, Child Abuse Reporting, and Settlements
VII. What’s next?

February 17, 2021

7

COVID-19

AB 685: Cal/OSHA COVID Prevention
Adds Labor Code § 6409.6; amends § 6432
• Powers
o “Imminent hazard”: can shut down worksite without advance notice

• Notice
o Within one business day of receiving notice of potential workplace
exposure, employers must:
✓ Notify employees who were on the premises
✓ Provide notice of COVID-related benefits
✓ Explain disinfection and safety plan

• “Outbreak”: must notify local public health department
within 48 hours
February 17, 2021
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AB 2043: Cal/OSHA COVID Awareness
•

Requires Cal-OSHA to disseminate information targeting
agricultural employees
o

COVID-19 infection prevention

o

COVID-19 related benefits

•

Report on findings

•

Effective September 28, 2020
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SB 1159: Workers’ Compensation
•

New framework for workers’ compensation claims related to
COVID-19

•

“Disputable presumption” for employees who suffer illness or
death from COVID-19 after July 6, 2020 through January 1,
2023.
o
o
o
o

•

5 or more employees
Perform work at place of employment on or after July 6, 2020
Tests positive within 14 days of working
Tests positive during an “outbreak” at place of employment

Reporting requirements
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Local COVID-19 Paid Sick Leave
Emeryville – sick leave can be taken for reasons related to COVID-19 (no expiration)

Long Beach – expiration to be determined based on City Manager’s reports
LA (City) – in effect until 2 weeks after local state of emergency lifted
LA (County) – in effect until 2 weeks after local state of emergency lifted
Oakland – extended through end of Oakland’s COVID-19 Emergency Declaration
City of Sacramento – extended to 3/31/21
County of Sacramento – extended to 3/31/21
San Francisco (City and County) – extended another 60 days
San Jose – new, revised ordinance extends to 6/30/21
San Mateo – extended to 6/30/21
Santa Rosa – originally expired 12/31/20; extended to 3/31
Sonoma County – extended to 3/31/21
February 17, 2021
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Leaves of Absence

SB 1383: CFRA Expansion
Expanded Coverage
o Expands coverage to include employers with 5+ employees (previously 50
employees)
o Eliminates requirement that employer has 50 or more employees within
75 miles
o Repeals the New Parent Leave Act

Expanded Use
o Can take leave to care for grandparents, grandchildren, siblings, adult
children, and parents-in-law with serious health conditions
o Military exigency
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SB 1383: CFRA Expansion (Continued)
Eliminated Provisions
o Baby bonding when both parents work for the same employer
o No more exception for “key employee”

Challenges
o Applies to many employers not previously covered
o Different definitions of “family member” means potential for double
leave

February 17, 2021
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AB 2992: Victims’ Protected Time Off
• Amends Labor Code Sections 230 and 230.1
• Existing law prohibits discrimination or retaliation against
employees who are victims of domestic violence, sexual
assault, or stalking, for taking time off.

• Expands this to include other crimes and public offenses that
caused physical or mental injury or a threat of physical injury,
regardless of whether any person is arrest, prosecuted, or
convicted for the crime.
• Extends coverage to immediate family members of someone
who is deceased as a direct result of the crime.
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16

AB 2399: Paid Family Leave (Military)
•

Amends sections 3302 and 3307 of the Unemployment
Insurance Code

•

PFL is a wage replacement program, not a leave entitlement

•

Expansion of PFL was enacted in 2018, but took effect January
1, 2021

•

Now covers leave taken for a “qualifying exigency” related to
active duty or call to active duty in the Armed Forces

February 17, 2021
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AB 2017: Sick Leave Designation

•

Amends Labor Code § 233

•

Employees have sole
discretion to designate sick
leave taken for kin care.

•

Effective January 1, 2021
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Independent Contractors

ABC Test - Background
Independent Contractor Test
ABC Test: a worker is an employee unless the worker:
A. is free from control and direction of hirer in connection with performing
work, both under contract and in fact,
B. performs work outside usual course of the hiring entity’s business, and
C. customarily engages in an independently established trade, occupation,
or business of the same nature as work performed for hirer

• Pre-2018: Courts used Borello Test
• Dynamex (2018): CA Supreme Court applies ABC Test to Wage Orders
• AB 5 (2020): CA codified ABC Test under Labor Code, Wages Orders,
and Unemployment Code, exempting certain occupations

February 17, 2021
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AB 2257: Exemptions To AB5 Expanded
• AB 2257 expands categories of exempted occupations
o Business-to-Business Exemption expanded
o Referral Agency Exemption
o Professional Services Exemption
o Music Industry & Performer Exemptions
o Miscellaneous Exemptions

• Borello Test applies to exempted occupations

February 17, 2021
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Proposition 22
•

Prop 22 classifies certain gig economy workers as independent
contractors under CA labor and employment laws

•

Who Prop 22 applies to
o
o

•

Company Restrictions
o
o
o
o

•

App-based delivery drivers
App-based personal transportation drivers, using their own vehicle
Cannot impose time or date of work
Cannot impose minimum hours working or logged into app
Cannot require driver to accept specific jobs
Cannot restrict driver from working for another company

Effective Date: December 17, 2020

February 17, 2021
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Prop 22 Cont’d – Worker Benefits
•

Health Care Subsidy
o
o

•

15 - 25 hours per week, subsidy of 50% average ACA contribution
25 or more hours a week, subsidy of 100% average ACA contribution

Minimum Earnings
o

•

120% of minimum wage, with no maximum

Compensation for vehicle expenses
o

•

$0.30 per engaged mile

Occupational Accident Insurance
o
o
o

Coverage for lost income and medical expenses ($1 million max)
Disability payments (66% weekly earnings)
Accidental death insurance
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Prop 22 Cont’d – Health & Safety
•

Rest Time
o

•

Companies must develop and implement:
o
o
o
o

•

Drivers cannot work more than 12 hours during a 24-hour period, unless
logged off for 6 straight hours
Anti-discrimination and sexual harassment policies;
Driving training programs
Zero tolerance policy for driving under influence
Criminal background checks for drivers

Criminalizes false impersonation of an app-based driver
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24

Independent Contractor Law Retroactivity
• Vazquez v. Jan-Pro Franchising (Jan. 14, 2021)
o

Dynamex ruling retroactive -- ABC Test applies to wage order-based
misclassification claims arising prior to April 2018

• AB 5
o

Not retroactive: ABC Test applies to labor or unemployment code-based
claims from Jan. 1, 2020 forward

• AB 2257
o

Exemptions under AB 2257 are retroactive

• Prop 22
o
o

Unclear. The law does not address retroactive effect
Whether misclassification claims arising prior to Prop 22 (Dec. 17,
2020) can go forward will be determine through litigation

February 17, 2021
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DLSE

SB 973: Annual Pay Data Reports
•

New reporting requirements for employers starting March 31,
2021 (and each March 31 thereafter)

•

Applies to private employers in California that:
1.
2.

•

have more than 100 employees (inside and outside CA)
are required to file an annual EEO-1 Report under federal law

Report must include
1.
2.

The number of employees, by race, ethnicity, and sex, in each of 10
specified job categories
The number of employees, by race, ethnicity, and sex, whose annual
earnings fall within pay bands used by BLS (must also include number of
hours worked)
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SB 973: Annual Pay Data Reports (Cont.)
•

More than one establishment?
o

Separate report for each establishment AND a consolidated report
that includes all employees.

•

Data not subject to Public Records Act requests

•

Data is likely to cause false positives

February 17, 2021
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AB 1947: Statute of Limitations &
Attorneys Fees
•

Labor Code § 98.7 allows administrative agency claims for
retaliation based on making or participating in a Labor
Commissioner wage claim

•

AB 1947 increases time to file claim a 98.7 claim with the DLSE
from six months to one year

•

Labor Code § 1102.5 allows whistleblower claims related to
employee disclosures of violations of law

•

AB 1947 authorizes reasonable attorneys’ fees awards for
successful Section 1102.5 lawsuits
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AB 3075: Outstanding Judgments
•

Successor Liability: Makes successors to judgment debtors
liable for wages, damages, and penalties owed to debtor’s
former workforce

•

Reporting: Requires business to report whether any officer or
director has outstanding judgments related to labor code or
wage order claims

•

Local Laws: Authorizes local jurisdictions to enforce more
stringent local standards relating to payment of wages
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Industry-Specific Legislation

AB 3175: Entertainment Industry
•

Prior to issuance of an entertainment work permit, “ageeligible” minor (14 – 17 years old) must complete sex
harassment training.

•

This law requires that a parent or guardian accompany the
minor during the harassment training.

•

Parent or guardian must certify training was completed.
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AB 1512: Security Officers
•

Important but limited amendment to Labor Code section
226.7 regarding 10-minute rest periods.

•

Employers may require private security officers to remain on
premises and on-call, and carry and monitor a communication
device during rest periods.

•

Security officer should be allowed to restart the rest break as
soon as practicable.

•

3 requirements for exception to apply

February 17, 2021
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AB 2479: Petroleum Workers
•

Extends a rest break exception for petroleum workers until
January 1, 2026.

•

Petroleum workers with safety sensitive positions at a
petroleum facility can be required to remain on premises and
carry and monitor a communication device during breaks.

•

If a break is interrupted, the employee should be given
another break.

•

Employee must be covered by CBA

February 17, 2021
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AB 2588: Direct Patient Care
•

Applies to employees & applicants in direct patient care
settings in general acute hospitals

•

Cost of employer-provided or employer-required educational
or training program must be reimbursed by employer

•

Does not include:
o
o

Requirements for a license, registration, or certification necessary to
legally practice in a specific employee classification
Education or training voluntarily undertaken by employee or
applicant at their sole discretion
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Diversity, Child Abuse Reporting,
and Settlements

AB 979: Board of Directors Diversity
•

Creates diversity requirements for corporate boards
o

•

By end of 2022, minimum increased as follows:
o
o
o

•

By end of 2021, board of publicly held corporation headquartered in
CA must have at least one person from underrepresented community
For boards of 1-4 Directors: 1
For boards of 5-8 Directors: 2
For boards of 9 or more Directors: 3

Who belongs to unrepresented community?
o
o

Black, African American, Hispanic, Latino, Asian, Pacific Islander,
Native American, Native Hawaiian, or Alaska Native
Gay, lesbian, bisexual, or transgender
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AB 3364: FEHA Veteran or Military Status
•

Existing law under FEHA protects individuals from
discrimination based on military and veteran status

•

New law clarifies that FEHA provisions protect military OR
veteran status
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AB1963 - Child Abuse Reporting
•

Applies to employers with 5 or more employees
that also employs minors (under 18)

•

certain human resources professionals and frontline supervisors have mandatory reporter
obligations

•

Training must be provided to mandated reporters

•

Mandated Reporters must certify have knowledge
of the provisions of the law and will comply with
those provisions.

•

Punishable by misdemeanor, $1,000 fine and/or
damages incurred
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AB 2143: Settlement Agreements
•

Last Year AB 749 prohibited no-rehire clauses in employment
settlement agreements
o

•

AB2143 expands exception to employee engaged in any
criminal conduct
o

•

Only permitted exception was good faith determination that
employee engaged in sexual harassment or sexual assault

Employer must have documented good faith determination of sexual
harassment/sexual assault/criminal conduct before employee filed
legal claim

AB 2143 requires that legal claim must be filed in good faith to
be subject to no-rehire prohibition
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What’s Next?

What’s Next?
Laws
o
o
o

Work from home (childcare, reimbursement)
Employee exemptions
Mandated scheduling

Litigation
o
o

Chamber of Commerce v. Becerra
Wage / hour laws
o
o
o

Donohue v. AMN Services, LLC (rounding of time at meal period)
Ferra v. Loews Hollywood (rate of pay for meal period premiums)
Naranjo v. Spectrum Security Services (waiting time and wage statement penalties on
meal and rest period claims)
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Additional Resources
Hunton Employment & Labor Perspective (HELP) Blog
https://www.huntonlaborblog.com/

HELP Blog: California Developments
https://www.huntonlaborblog.com/articles/california-developments/

HuntonAK Labor and Employment Team
https://www.huntonak.com/en/practices/labor-and-employment/
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Thank you!
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